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PREFACE. 


This  edition  of  HarriDgton's  Delaware  Keports  is  published  by 
the  authority  of  an  Act  of  the  General  Assembly  of  the  State  of 
Delaware,  passed  at  Dover,  March  9th,  1901,  which  provides : 

"  That  the  Associate  Judge  of  the  Superior  Court,  resident 
in  Kent  County,  be  and  he  is  hereby  authorized  and  directed  to 
have  printed  and  published  at  least  four  hundred  copies  of  each 
of  the  five  volumes  of  Harrington's  Reports,  etc." 

I  have  deemed  it  best  to  make  this  edition  as  nearly  as  possible 
a  reprint  of  the  original  Reports. 

JAMES  PENNEWILL, 

Associate  Judge. 

Dover,  Delaware,  June^  1901. 
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SUPERIOR  COURT. 

FALL  SESSIOJ^S, 

1839.  W 


BENJAMIN  McILVAINE  vs.  AAEON  MAESHALL,  Jr. 

The  ovcner  of  an  upper  mill  wilfully  discharging  an  unusual  quantity  of  water, 
is  bound  to  give  notice  to  the  mill-owner,  &c.,  below;  and  for  neglecting  this 
duty  is  liable  to  double  damages,  even  though  he  do  not  reside  "  at  or  near  the 
mill;  "  and  though  the  mill  be  in  the  possession  of  a  tenant. 

The  tenant  also  is  liable  for  not  giving  notice  of  the  wilful  discharge  of 
water. 

In  case  of  an  accidental  discharge  of  water  either  the  owner,  possessor,  or 
person  in  charge  of  the  mill,  and  who  resides  at  or  near  the  mill,  is  bound 
to  give  notice. 

Capias  case,  by  one  mill  owner  against  another  on  the  same  stream, 
for  damage  done  by  discharging  water  without  notice.  Plea,  not 
guilty. 

This  was  an  action  by  Mcllvaine,  the  owner  of  a  saw-mill,  and 
part  owner  of  a  grist-mill,  called  the  "Tarn  Mills,"  against  Marshall, 
who  was  the  owner  of  a  saw  and  bark-mill  next  above,  on  the  same 
stream,  for  discharging  an  unusual  quantity  of  water  on  the  29th 
Dec.  last,  without  notice  to  plaintiff;  whereby  his  dam  was  broken 
and  mill  swept  away. 

The  action  was  for  double  damages  unjder  the  act  of  1819,  for  the 
preservation  of  mill  property.  This  act  provides,  that  "if  any  per- 
son or  persons  being  the  owner  or  possessor,  owners  or  possessors 
of  any  mill  within  this  State  worked  by  water  power,  shall  at  any 
time  after  the  passing  of  this  act,  wilfully  and  knowingly  by  any 
means,  discharge  or  cause  to  be  discharged  from  any  mill-dam  an 
unusual  quantity  of  water,  or  if  by  the  accidental  breaking  or  over- 


(a)  Memorandum. —  During  the  summer  vacation  the  Hon.  John  M. 
Clayton,  Chief  Justice  of  the  State  resigned;  and  the  Hon.  Kichard  H. 
Bayard  was  appointed  to  succeed  him. 

In  this  vacation  also,  to  wit :  on  the  third  of  September,  1839,  the  Hon. 
James  R.  Black,  Associate  Judge  of  the  Superior  Court  died;  and  the 
Hon.  John  J.  Milligan  was  appointed  to  succeed  him. 
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2  MgIlvainb  v8.  Marshall. 

flowing  of  any  mill-dam  an  unusual  quantity  of  water  should  be  dis- 
charged, it  shall  bo  the  duty  of  such  person  or  persons  owning,  pos- 
sessing or  having  tlie  charge  of,  and  residing  at  or  near  the  said  mill, 
as  soon  as  the  nature  of  the  case  will  admit,  to  give  notice  of  the 
wilful  or  accidental  discharge  of  such  water  to  the  owner,  possessor 
or  keeper,  or  to  either  of  them,  who  may  reside  at  or  nearest  to,  any 
mill  which  may  be  situated  next  below  upon  the  same  stream;  and 
for  omitting  or  neglecting  to  give  such  due  and  reasonable  notice, 
the  offender  shall,  on  due  proof  thereof  being  made,  forfeit  and  pay 
double  the  amount  of  all  damages,  with  costs  of  suit,  which  may  be 
sustained  by  the  owner,  possessor  or  keeper  of  any  such  lower  mill 
as  aforesaid,  to  be  recovered  as  debts  of  a  like  amount  are  or  may  be 
recoverable  by  the  laws  of  this  State." 

The  declaration  contained  six  counts,  charging  the  defendant,  Ist. 
as  the  owner  or  possessor  of  the  mills  above;  2d.  as  the  owner;  and 
3d.  as  the  possessor. 

The  defence  upon  the  facts  was,  1st.  That  the  defendant  though 
the  owner,  was  not  the  possessor  of  the  mills  above,  but  resided  seve- 
ral miles  off,  and  that  the  mills  were  in,  the  hands  of  a  tenant.  2d. 
That  there  was  no  unusual  discharge  of  water;  and  3d.  That  the 
breaking  of  plaintiff's  mill  arose  from  her  own  defective  construc- 
tion, and  the  rottenness  of  her  works  about  the  pier-head  and  flume. 

On  the  law  and  facts  it  was  contended  for  the  plaintiff  by  C.  G. 
Ridgely,  Rogers,  Jr.,  and  Bates,  that  the  act  of  assembly  was  a  re- 
medial law,  and  ought  to  receive  a  liberal  construction;  it  was  so 
decided  in  Hendrixcn  vs.  Huey,  2  Harr.  Rep.  303,  on  a  similar  sta- 
tute, for  not  satisfying  judgments:  That  the  statute  gave  a  right  of 
action  to  the  owner,  possessor,  or  keeper  of  a  lower  mill  against  the 
owner  or  possessor  of  an  upper  mill;  and  not  against  the  keeper  of 
such  upper  mill,  who  was  but  the  agent  of  the  owner  or  possessor. 
That  in  this  case  there  was  no  proof  of  a  tenancy,  but  that  Marshall 
was  both  owner  and  possessor,  and  the  person  who  lived  at  and  at- 
tended to  the  mill  was  but  a  hired  servant,  and  that  the  water  was 
discharge  by  Marshall's  orders:  That  the  owner  is  liable  for  his 
wilful  discharge  of  water,  unless  notice  be  given  by  him,  or  by  his 
tenant,  or  person  in  charge;  the  tenant  or  possessor  is  liable  for  his 
wilful  discharge  of  water,  unless  notice  be  given  by  him,  or  by  the 
owner  or  person  in  charge;  and  if  the  discharge  of  water  be  acci- 
dental the  owner,  tenant,  or  person  in  charge  is  liable,  if  residing  at 
or  near  the  mill. 

Cullen  and  Booth,  contra,  for  the  defendant  argued,  that  neither 
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the  owner,  possessor,  nor  person  having  charge  of  the  upper  mill  was 
liable  to  an  action  under  this  statute  unless  such  owner,  possessor,  or 
person  in  charge  resided  at  or  near  the  mill:  that  an  owner  residing 
at  the  distance  of  four  miles  from  the  mill,  and  only  going  there  oc- 
casionally, was  not  liable  to  this  action:  that  this  mill  was  in  the  pos- 
session of  a  tenant,  who  resided  at  or  near  the  mill,  and  whose  duty 
it  was  to  give  notice  of  any  unusual  discharge  of  water:  that  this 
duty  could  not  be  transferred  from  the  tenant  to  the  landlord,  even 
by  the  landlord's  orders  to  let  off  water,  because  he  had  no  power 
to  interfere  with  the  conduct  of  the  tenant,  nor  were  his  orders  to 
him  binding;  and  that  if  the  mill  was  in  the  occupation  of  a  tenant 
Marshall  would  not  be  liable  to  the  plaintiff  in  this  action,  even  for 
wilfully  discharging  an  unusual  quantity  of  water:  that  the  act  of 
Assembly  was  highly  penal  in  its  character  and  must  receive  a  strict 
construction,  not  extending  it  beyond  the  terms,  especially  as  the 
party  aggrieved  would  not  be  without  remedy  at  common  law. 

Bayard,  Chief  Justice,  charged  the  jury — 

The  act  of  assembly  (Dig.  405,)  provides,  that  if  the  owner  or  pos- 
sessor of  a  mill  shall  wilfully  discharge  an  unusual  quantity  of  water, 
or  if  by  accident  an  unusual  quantity  of  water  shall  be  discharged, 
"it  shall  be  the  duty  of  such  person  or  persons  owning,  possessing 
or  having  the  charge  of,  and  residing  at  or  near,  the  said  mill,"  to 
give  notice  to  the  owner,  possessor  or  keeper,  or  to  either  of  them, 
who  may  reside  at  or  nearest  to  the  mill  next  below;  and  for  neglect- 
ing to  give  such  notice  the  offender  shall  pay  double  damages. 

This  act  is  for  the  preservation  of  mill  property;  and,  although  it 
does  impose  upon  persons  offending  against  its  provisions,  double  the 
damages  occasioned  by  their  neglect  to  give  notice,  and  is  in  this  re- 
spect penal,  it  is  a  highly  beneficial  statute,  and  ought  to  receive  a 
construction  consistent  with  its  object,  though  not  in  extension  of  its 
provisions. 

The  act  provides  for  two  cases — a  wilful  and  an  accidental  dis- 
charge of  water;  and  it  refers  to  three  classes  of  persons,  in  reference 
to  the  duty  of  giving  notice,  the  owner,  possessor  and  person  in 
charge. 

If  any  person  being  the  owner  or  possessor  of  any  mill  worked  by 
water  power,  shall  wilfully  and  knowingly  discharge  or  cause  to  be 
discharged  an  unusual  quantity  of  water,  or  if  by  accident  an  unusual 
quantity  of  water  should  be  discharged,  it  shall  be  the  duty  of  such 
person  owning,  possessing  or  having  charge  of  and  residing  at  or 
near  the  said  mill,  to  give  notice  of  the  wilful  or  accidental  discharge 
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of  such  water,  to  the  owner,  possessor  or  keeper,  who  may  reside  at 
or  nearest  to  the  mill  next  below,  &c. 

Upon  this  it  is  contended  in  behalf  of  the  defendant  here,  that  the 
words  "residing  at  or  near  the  mill,"  have  reference  to  the  owner 
and  possessor,  as  well  as  to  the  person  in  charge  of  the  mill,  and 
also  to  a  case  of  wilful  as  well  as  one  of  accidental  discharge  of 
water;  and  consequently  that  no  person  being  an  owner  or  possessor 
of  an  upper  mill,  can  be  liable  under  this  act  even  for  a  wilful  dis- 
charge of  water  without  notice,  unless  such  owner  or  possessor  re- 
sides at  or  near  the  mill.  The  act  must  receive  a  reasonable  con- 
struction, not  extending  its  terms,  but  not  violating  its  object  and 
making  it  a  dead  letter.  The  object  of  the  law  was  to  increase  a 
responsibility  already  existing  at  common  law,  on  the  owner  or  pos- 
sessor of  an  upper  mill  in  case  of  the  wilful  discharge  of  water,  and 
to  impose  a  duty,  not  existing  at  common  law,  on  the  owner  and 
possessor,  and  also  on  the  person  in  charge,  when  such  persons  re- 
spectively resided  at  or  near  the  mill,  to  give  notice  of  an  accidental 
discharge  of  water.  In  such  case  the  qualification  of  residing  at  or 
near  the  mill  is  necessary,  for  otherwise  the  persons  charged  with 
the  duty  of  giving  notice,  not  being  informed  of  the  accidental  dis- 
charge, would  not  be  able  to  perform  it.  But  to  extend  this  to  the 
case  of  wilful  discharge  of  water  by  the  owner  or  possessor,  would 
leave  the  common  law  liability  of  an  owner  as  it  was,  and  extend  no 
remedy  except  in  the  single  case  of  a  residence  at  or  near  the  mill; 
and  if  neither  the  owner,  possessor  or  person  in  charge  resided  at  or 
near  the  mill,  the  act  would  be  a  dead  letter;  and  would  not  extend 
even  to  the  case  where  all  three  owner,  possessor  and  person  in 
charge,  wilfully  discharged  the  water  without  notice. 

We  think  this  would  be  an  unreasonable  construction  of  the  law, 
and  such  as  we  are  not  authorized  to  give  it. 

In  our  view,  the  owner  of  an  upper  mill  wilfully  discharging  an 
unusual  quantity  of  water  is  bound  by  this  act  to  give  notice  to 
the  mill  below;  and  even  if  his  mill  were  in  the  possession  or  charge 
of  another,  although  this  might  also  impose  on  such  tenant  or  per- 
son in  charge  the  duty  of  giving  notice,  this  would  not  excuse  the 
owner  unless  notice  was  given  by  one  of  the  others. 

It  is  admitted  that  the  defendant  is  the  07vner  of  the  upper  mill, 
and  resides  at  the  distance  of  three  or  four  miles  from  it;  whether 
the  mill  is  in  his  occupation  or  that  of  a  tenant  is  for  the  jury  on  the 
proof,  but  may  not  be  of  much  consequence  under  our  view  of  the 
law  now  stated,  if  the  jury  should  also  be  of  opinion  that  there  was 
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an  unusual  discharge  of  water  by  the  defendant's  orders;  otherwise 
that  question  will  be  extremely  important. 

It  is  also  proved  that  the  plaintiff  is  the  owner  of  the  lower  mills; 
the  sole  owner  of  the  saw-mill  and  part  owner  of  the  grist  mill;  and 
that  the  plaintiff's  mills  were  swept  away  by  a  flood  of  water  on  the 
29th  of  December  last. 

Was  this  flood  occasioned  by  the  wilful  discharge  of  an  unusual 
quantity  of  water  by  the  defendant,  Marshall,  from  his  mills,  by  his 
own  act  or  orders?  What  is  an  unusual  discharge  of  water  must  be 
ascertained  by  reference  to  the  ordinary  use  and  wastage;  that  is,  the 
usual  discharge  of  water;  the  natural  supply  of  water  afforded  by  the 
stream,  the  quantity  used  and  surplus;  having  reference  to  the  condi- 
tion of  both  mills,  and  the  common  mode  of  discharging  water  from 
one  upon  the  other.  On  this  question  the  jury  should  also  recur  to 
the  proof  in  reference  to  the  head  of  water  in  Marshall's  pond,  at 
and  before  the  29th  of  December;  the  head  of  water  in  Mcllvaine's 
pond;  the  volume  of  water  discharged  as  well  as  it  can  be  estimated 
by  the  number  and  size  of  gates  up,  and  the  rise  in  the  pond  below; 
the  condition  of  Mcllvaine's  mill-dam,  pier-head  and  flume;  and  judge 
from  all  these  whether  the  damage  was  occasioned  by  the  sending 
down,  of  an  unusual  quantity  of  water,  or  arose  from  the  defective 
construction  or  bad  condition  of  the  plaintiff's  mill-dam,  flume,  sheet- 
ing or  other  works. 

And  if  the  jury  shall  think  the  plaintiff  entitled  to  recover,  they 
will  assess  his  damages  according  to  his  interest  in  the  property;  and 
the  amount  so  found  will  be  doubled  by  the  court  as  required  by  the 
law. 

The  jury  returned  a  verdict  for  plaintiff  for  $200  which,  on  mo- 
tion of  his  counsel,  was  doubled. 

Ridgely,  Rogers,  jr.,  and  Bates  for  plaintiff. 

Cullen  and  Booth  for  defendant. 


SMITH  and  RICHARDS  vs.  WILLIAM  EARLY. 

In  an  action  before  a  magistrate  for  neglecting  to  satisfy  a  judgment,  the 
record  must  show  that  the  original  judgment  was  before  a  magistrate;  and 
the  amount  thereof.    -« 

Certiorari  to  a  Justice  of  the  Peace. 

Record.     Early  vs.  Smith  and  Richards.     "Action  for  neglecting 
and  refusing  to  enter  satisfaction  on  a  judgment  which  the  defendants 
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obtained  against  the  plaintiff,  after  payment  being  made."  Summons 
issued  and  returned.  Tlie  parties  appeared  and  the  ease  was  post- 
poned until  the  IGth  inst.,  when  the  plaintiff  appeared  and  defend- 
ants not  appearing,  "after  hearing  the  proofs  and  allegations  of  the 
plaintiff,  in  absence  of  the  defendants,  judgment  against  the  defend- 
ants in  favor  of  plaintiff  for  $4  65^,  demand  and  costs  of  suit." 
Execution  issued. 

Exception.     That  the  jurisdiction  of  the  magistrate  did  not  appear. 

The  Court  reversed  the  judgment,  1st.  Because  it  did  not  appear 
by  the  record,  that  the  original  judgment  for  the  neglect  to  satisfy 
which  this  suit  was  brought,  was  a  judgment  recovered  before  a  Jus- 
tice of  the  Peace.  2d.  Because  the  amount  of  the  original  judgment 
was  not  stated  on  the  record;  and  it  did  not  appear  that  the  judg- 
ment in  this  suit  was  for  a  sura  not  exceeding  one-half  of  the  original 
judgment,  to  which  it  is  limited  by  the  law.     {Dig.  352.) 

Cullen,  for  exceptants. 


ELIAS  TAYLOR  vs.  GEORGE  A.  MOORE  and  MESHACK  EL- 
LIOTT. 

In  replevin  the  defendant  may  avow  generally  for  rent  arrear;  but  if  he  state 

tlie  lease  specially  he  must  state  it  truly. 
Where  a  cause  went  off  on  an  objection  to  the  form  of  the  avowry,  the  court 

granted  a  new  trial  on  proof  of  an  agreement  between  counsel  to  try  the 

case,  on  its  merits. 

Replevin.  "Goods  replevied  and  delivered  to  plaintiff,  and  de- 
fendants summoned."  Narr.  The  defendant,  Moore,  made  cogni- 
zance as  the  bailiff  of  Elliott,  who  avowed  the  taking  "for  one  year's 
rent,  to  wit:  one  hundred  dollars,  due  from  Elias  Taylor,  the  plain- 
tiff, to  Meshack  Elliott,  the  avowant,  as  assignee  of  Neliemiah  Red- 
den, on  a  certain  lease  in  writing  dated  June  10,  1836."  Pleas,  non 
dimisit;  and  rien  in  arrear. 

In  support  of  his  avowry,  the  defendant  offered  in  evidence  a  lease 
from  Redden  to  Taylor,  dated  June  10,  1836,  for  one  year  from  1st 
January,  183G,  at  eighty-seven  dollars  and  fifty  cents  rent  per  annum. 

The  evidence  was  objected  to  as  not  supporting  the  avowry;  which 
must  state  the  terms  of  the  contract  truly.  (2  LeigWs  Nisi  Prius 
1332.) 

To  which  it  was  replied,  that  the  avowant  was  not  bound  to  state 
the  exact  amount  of  the  rent  in  his  avowry.  {Dig.  364;  2  Selwyn 
Nisi  Prius  374.) 
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Per  Curiam. — The  variance  is  fatal.  The  avowry  is  on  a  special 
contract  for  one  hundred  dollars  per  year  rent,  and  the  lease  offered 
proves  a  renting  at  eighty-seven  dollars  and  fifty-cents  per  year, 
which  is  a  different  lease  from  that  stated  in  the  avowry.  The  plea 
of  non  dimisit  puts  the  lease  in  issue.  (2  Leigh,  1333;  1  Chitty  PI. 
304;  2  Saund.  PL  &  Ev.  767.) 

Doubtless  a  general  avowry  would  be  good  under  our  act  of  as- 
sembly; but  where  a  party  undertakes  to  set  out  a  special  contract 
in  his  avowry,  he  must  set  it  out  truly  as  to  its  terms,  and  especial- 
ly as  to  the  amount  of  rent. 

The  lease  being  ruled  out  plaintiff  had  a  verdict,  which  the  court 
afterwards  set  aside  on  the  motion  and  affidavit  of  Mr.  Wootten,  and 
on  proof  being  made  that  there  was  an  agreement  between  counsel, 
that  this  case  should  be  tried  on  its  merits;  the  consideration  for 
which  agreement  was  the  releasing  by  Mr.  Wootten,  of  an  advantage 
he  had  on  demurrer  at  the  last  term. 

Cullen,  for  plaintiff. 

Wootten,  for  defendants. 


HETTY    BENNUM,    Administratrix   of   J.    BENNUM,   dec'd   vs. 

ASAHEL  DODD. 

Judgment  on  an  award  exceeding  $5  33,  and  each  party  to  pay  his  own  costs 
is  bad,  because  the  award  carries  costs. 

Certiorari  to  Justice  Benjamin  Burton. 

Eecord.  Dodd  vs.  Bennum's  administratrix,  &c.  Demand  $14 
17.  Summons  issued  returnable  Friday,  8th  February  next:  return- 
ed summoned.  The  parties  appeared  and  the  defendant  claimed  a 
reference,  which  was  granted,  and  the  case  was  adjourned  until  8th 
March,  when  the  parties  appeared  again  and  went  into  trial  by  re- 
ferees, who  reported  no  cause  of  action:  and  judgment  of  non-suit. 
"This  judgment  opened  March  22,  1839,  and  new  trial  granted." 
The  parties  appeared  again  and  defendant  claimed  a  reference,  which 
was  granted:  trial  and  report  "that  Asahel  Dodd  shall  obtain  judg- 
ment for  $7  00,  and  each  one  pay  their  own  costs.  Judgment  ac- 
cordingly." 

Exceptions. — 1.  That  the  new  trial  was  granted  without  it  appear- 
ing from  the  record  that  either  party  demanded  it.     2.  That  the  re- 
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ferees  awarded  in  favor  of  plaintiff  a  sura  exceeding  $5  33,  and  yet 
ordered  him  to  pay  costs.  3.  Because  the  referees  did  not  award 
any  specific  sum  in  favor  of  the  plaintiff.  4.  Because  it  does  not  ap- 
pear when  the  judgment  was  rendered.  5.  Because  judgment  was 
rendered  against  an  administrator  generally,  when  it  should  have 
been  of  assets. 

Cullen,  for  the  plaintiff  below,  contended  that  the  magistrate  was  not 
bound  to  state  on  whose  application  the  new  trial  was  granted;  and 
if  this  were  error  it  was  cured  by  the  subsequent  appearance,  and 
submission  to  the  new  trial:  That  the  award  as  to  costs  was  void; 
but  did  not  vitiate  as  to  the  sum  awarded;  and  that  as  to  the  question 
of  assets,  it  would  be  presumed  that  the  justice  tried  that  question 
and  found  it  against  the  defendant. 

Sed  Per  Curiam. — The  judgment  must  be  reversed  on  the  second 
exception.  The  award  excluded  costs,  which  is  illegal  when  the  sum 
found  due  exceeds  $5  33;  and  the  judgment  necessarily  followed  the 
award. 

C.  G.  Ridgely,  for  exceptant. 

Cullen,  for  respondent. 


MARTHA  H.  KINGSBERRY  vs.  NATHAN  KINGSBERRY. 
Divorce  a  vinculo  matrimonii  for  extr^eme  cruelty. 

Petition  for  divorce. 

In  this  case  the  court  decreed  a  divorce  a  vinculo  matrimonii,  on 
the  ground  of  extreme  cruelty  by  the  husband;  restored  the  petitioner 
to  all  her  lands  and  tenements;  directed  the  transfer  to  her  of  certain 
securities  that  belonged  to  her  before  the  marriage,  and  the  restora- 
tion of  a  servant  boy;  and  allowed  to  her  out  of  the  husband's  estate 
the  sum  of  one  thousand  dollars.  The  court  also  gave  her  the  cus- 
tody of  the  only  child  of  the  marriage. 

C.  G.  Ridgely  and  7.  M.  Clayton,  for  petitioner. 

Cullen  and  Booth,  for  respondent. 


Greenly  'vs.  Hall's  Ex'r. 


ELISHA  E.  and  JOHJ^"  P.  GREENLY,  infants,  &c.,  by  their  next 
friend  vs.  GEORGE  K.  HALL'S  Executor. 

In  the  action  of  waste  plaintiff  need  not  set  out  his  title  particularly;  only, 
that  he  is  entitled  to  the  immediate  estate  of  inheritance. 

If  he  state  in  what  character  he  holds,  he  must  state  it  truly,  whether  as 
reversioner  or  remainderman;  and  if  he  set  out  the  premises  by  metes  and 
bounds,  a  variance  in  the  proof  will  be  fatal. 

Tenants  in  common  may  join  in  an  action  of  waste. 

Summons  in  waste.  Narr.  Pleas,  not  guilty  and  limitation.  Re- 
plication, infancy,  &c. 

This  was  an  action  of  waste,  brought  by  the  plaintiffs  as  rever- 
sioners, against  the  defendant  George  K.  Hall,  a  tenant  for  years, 
for  waste  and  destruction  in  felling  timber,  &c.  The  declaration  set 
out  plaintiffs'  title  to  the  land  under  a  deed  from  George  K.  Hall  and 
wife,  dated  24th  I^ovember,  1826,  with  a  particular  description  of 
the  land  by  course  and  distance.  This  deed  was  made  by  Hall  to 
plaintiffs  under  the  following  circumstances: 

At  the  May  term,  1825,  an  action  of  ejectment  was  brought  by 
the  lessee  of  George  K.  Hall  against  David  Greenly,  John  Windsor 
and  Marvel  Smith,  for  the  land  in  question.  A  verdict  was  rendered 
for  plaintiff,  subject  to  the  terms  of  a  written  agreement  filed  of 
record,  viz: — 1.  That  a  verdict  be  rendered  for  plaintiff,  and  each 
party  pay  his  own  costs.  2.  That  Hall  should  execute  a  deed  to  Eli- 
fiha  E.  Greenly  and  John  P.  Greenly  in  fee,  reserving  to  himself  pos- 
session of  said  premises  "for  the  term  of  twenty  years,  commencing 
on  1st  January,  1827,  without  waste."  3.  That  possession  should  be 
delivered  to  him  on  or  before  1st  January,  1827.  4.  That  David 
Greenly  and  Elisha  Evans  should  execute  a  bond  to  Hall  for  the 
quiet  enjoyment  of  the  premises  during  the  said  term  of  twenty  years, 
and  that  no  action  should  be  commenced  against  him  "for  any  rents, 
issues  and  profits  of  the  said  premises  during  said  term." 

The  plaintiffs  gave  in  evidence,  subject  to  future  objection,  the 
deed  of  George  K.  Hall  and  wife  to  John  P.  Greenly  and  Elisha 
E.  Greenly,  dated  24th  November,  1826,  in  pursuance  of  this  agree- 
ment, conveying  the  land  to  John  P.  Greenly  and  Elisha  E.  Greenly 
in  fee  "excepting  thereout  and  reserving  to  this  grantor,  George  K. 
Hall,  his  heirs,  executors,  administrators  and  assigns,  the  use  and 
possession  of  said  lands  and  tenements  with  their  appurtenances,  and 
the  rents,  issues  and  profits  thereof,  for  his  and  their  own  benefit  and 
advantage,  for  the  term  of  twenty  years,  fully  to  be  complete  and 
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ended,  without  waste,  and  to  commence  on  the  first  day  of  January 
next  ensuing"  the  date  of  the  deed.  Also  the  bond  of  David  Greenly 
and  Elisha  Evans  to  Hall,  in  pursuance  of  the  fourth  clause  of  the 
agreement  aforesaid. 

Plaintiff  then  examined  several  witnesses  to  prove  the  waste  com- 
mitted, and  closed. 

Cullcn,  for  defendant  moved  a  nonsuit.  1.  This  is  a  suit  on  a  penal 
statute.  The  plaintiff  is  bound  to  prove  his  whole  case,  and  especi- 
ally to  prove  his  title  exactly  as  it  is  laid.  He  sets  out  title  under  a 
deed  from  George  K.  Hall  and  wife  to  John  P.  and  Elisha  E.  Green- 
ly, and  the  deed  offered  in  evidence  varies  from  the  deed  pleaded  in 
one  of  the  lines,  twenty  perches  instead  of  twelve  perches;  it  therefore 
does  not  describe  the  same  land.  The  proof  does  not  show  that  the 
injury  was  done  on  the  lands  to  which  the  plaintiffs  claim  title;  there 
being  no  other  proof  of  the  locus  in  quo  than  this  deed,  which  is  not 
for  the  same  land.  2.  The  defendant  has  mistaken  his  own  title  in 
declaring  as  a  reversioner,  which  he  is  not;  but  a  remainderman. 
A  reversion  is  never  created  by  deed,  but  always  arises  by  opera- 
tion of  law.  (2  Cruise,  421.)  If  a  man  bring  an  action  as  a  rever- 
sioner, he  cannot  recover  on  proof  of  a  title  as  remainderman.  In 
IVaples  vs.  IVaples,  the  plaintiffs  counted  as  tenants  in  common  and 
proved  title  as  coparceners,  and  were  nonsuited.  (1  Harr.  Rep.  474; 
Comyn  Land.  &  Ten.;  6  Law  Lib.  278,  493.)  3.  The  plaintiffs  claim 
title  under  George  Hall,  and  have  not  shown  him  entitled  to  any  es- 
tate of  inheritance  in  the  land.  He  conveyed  all  his  title  to  plaintiff, 
reserving  twenty  years;  but  it  does  not  appear  what  his  title  was. 
4.  There  is  also  a  misjoinder  of  parties.  If  the  plaintiffs  have  any  right 
to  the  land  they  are  tenants  in  common,  who  cannot  jointly  sue  in 
an  action  of  waste,  but  must  bring  several  actions.  Tenants  in  com- 
mon cannot  bring  ejectment  on  a  joint  demise.  So  tenants  in  com- 
mon cannot  avow  jointly.  {Archh.  Civil  PL  49;  2  Mod.  61;  15  Johns. 
Rep.  479.)  5.  These  plaintiffs  sue  as  infants  by  next  friend,  and  have 
offerpQ  no  proof  of  the  infancy.  This  is  put  in.  issue  by  the  plea. 
The  defendants  have  pleaded  the  act  of  limitation  and  plaintiffs  re- 
plied infancy;  what  then  is  the  proof  and  where? 

Ridgely,  contra.  1.  In  respect  of  the  act  being  construed  strictly,  the 
principle  is  directly  the  contrary,  that  the  action  is  always  favored. 
(Bac.  Ab.  Tit.  Waste.)  2.  As  to  the  variance,  the  title  is  mere  induce- 
ment. The  deed  need  not  have  been  set  out  at  all;  and  it  is  not  set 
out  in  the  second  count,  which  covers  the  whole  claim.  It  is  for  the 
jury  to  say  whether  we  have  proved  waste  done  on  land  to  which 
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we  have  title.  3.  As  to  the  misdescription,  of  the  parties,  whether 
reversioners  or  remaindermen,  the  deed  being  an  indenture  and  not  a 
deed  poll  is  the  deed  of  both  parties,  and  gives  the  title  to  Hall  for 
a  term,  with  the  reversion  to  plaintiffs.  But  it  is  not  necessary  for 
us  to  show  ourselves  as  reversioners  or  remaindermen;  only  neces- 
sary to  show  ourselves  entitled  to  the  inheritance.  4.  As  to  Hall's 
interest,  it  is  proved  by  the  verdict  in  ejectment,  and  particularly  by 
his  deed  in  fee.  He  is  estopped  from  denying  the  title  conveyed  by 
his  own  deed.  5.  As  to  the  misjoinder,  the  position  taken  is  contra- 
dicted by  the  very  authorities  cited.  In  waste  on  a  lease  for  years, 
tenants  in  common  must  join.  (Archb.  Civ.  PL  49;  2  Mod.  61;  1  Com. 
Dig.  15;  Abatement  E.  9,  10;  1  Chitty  PI.  56;  1  Ch.  Gen.  Pr.  271.)  6. 
No  proof  of  the  infancy  is  necessary.  The  state  of  the  pleadings  estab- 
lishes their  non  age  at  the  time  the  action  was  commenced.  The  suit 
is  brought  by  persons  professing  to  be  infants,  and  the  declaration 
states  them  to  be  infants,  suing  by  next  friend,  admitted  for  that  pur- 
pose by  the  court.  By  pleading  to  this  declaration  without  objecting 
to  the  character  in  which  plaintiffs  sued,  the  defendant  has  admitted 
that  character;  and  though  we  might  have  demurred  to  his  plea  of 
limitation,  the  taking  issue  on  it  imposes  the  necessity  of  no  further 
proof  than  that  furnished  by  the  record.  But  further — since  this 
action  brought,  and  pending  the  same,  the  record  shows  a  suggestion 
admitted  by  the  defendant,  that  one  of  these  plaintiffs  has  come  to 
the  age  of  twenty-one  years  since  the  suit  commenced.  The  cha- 
racter of  the  suit  therefore,  and  the  admission  of  both  parties  appear- 
ing by  the  record,  establish  the  proof  of  the  infancy  of  these  plain- 
tiffs, at  the  time  of  the  suit  commenced. 

Bates  replied. 

By  the  Court: 

Bayard,  Chief  Justice: — ^We  regret  that  we  are  under  the  neces- 
sity of  nonsuiting  the  plaintiffs  for  the  variance  between  their  title 
as  set  out,  and  the  proof  of  it  now  offered  by  Hall's  deed.  It  is  the 
subject  of  regret  only,  because  it  does  not  decide  the  merits  of  this 
case,  nor  the  controversy  between  the  parties,  whilst  it  accumulates 
costs.  Yet  we  are  bound  by  the  rules  of  law  to  say,  that  the  evi- 
dence offered  does  not  support  the  title  laid.  And,  though  it  was  not 
necessary  for  the  plaintiffs  in  pleading  to  set  out  their  title  especially, 
yet  having  done  so,  and  having  made  this  deed  from  Hall  and  wife 
the  foundation  of  that  title,  and  the  courses  and  distances  contained 
in  it  essential  as  matters  of  description,  the  variance,  though  in  but 
one  of  the  courses  is  fatal,  because  it  describes  different  land  from 
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that  for  the  waste  and  destruction  of  which  the  plaintiffs  have  sued. 

On  the  other  points  we  have  no  difficulty.  The  operation  and  ef- 
fect of  Hall's  deed  to  the  Greenlys,  was  a  grant  of  the  fee  to  them, 
and  the  creation  of  a  term  for  twenty  years,  not  as  a  reservation  by 
Hall  of  any  part  of  the  fee,  which  would  have  been  void,  but  as  a 
contract  of  lease  (the  deed  being  the  deed  of  both  parties)  from  the 
Greenlys  to  Hall,  for  a  term  of  twenty  years,  to  commence  subse- 
quently. It  is  a  particular  estate,  created  by  the  contract  of  the 
Greenlys,  out  of  their  fee  already  vested  in  them  by  Hall's  deed, 
their  estate  of  inheritance  therefore  is  a  reversion,  and  not  a  remain- 
der. Hall's  deed  of  bargain  and  sale,  dated  in  November,  1826,  gave 
to  the  Greenlys  the  use,  and  the  statute  immediately  added  the  pos- 
session to  the  use.  Thus  the  Greenleys,  at  the  date  of  that  deed, 
were  seized  of  the  whole  fee.  But  the  term  of  Hall  arising  from  the 
contract  and  the  reservation  in  the  deed,  did  not  commence  until  the 
1st  January,  1827,  Either  therefore,  the  deed  of  Hall  conveyed  the 
whole  fee  to  the  Greenlys,  or  there  was  for  a  time  a  remainder  in 
them,  without  any  particular  estate  in  any  one;  which  could  not  be. 
The  only  legal  effect  of  the  reservation  was  a  contract  of  leasing 
from  the  Greenlys  to  Hall,  for  a  term  commencing  after  their  full 
seizin  of  the  whole  fee;  the  residue  of  their  estate,  therefore,  is  a  re- 
version. 

We  are  equally  clear  against  the  motion  on  the  other  points,  which 
it  is  not  necessary  to  go  into,  because  the  nonsuit  must  be  ordered  on 
the  first  ground  noticed. 

The  plaintiff's  counsel  asked  the  court  to  disallow  the  defendants' 
witnesses'  fees  at  this  term,  as  he  had  not  seen  fit  to  call  them,  but 
put  an  end  to  the  trial  on  his  own  motion  for  the  nonsuit;  and  the 
court  at  first  was  inclined  to  favor  the  application,  and  distinguish 
between  costs  accrued  and  costs  accruing;  but,  on  reflection,  they  al- 
lowed the  taxing  of  all  the  witnesses'  fees  summoned  by  defendant  to 
this  term,  as  a  part  of  the  costs  of  the  cause. 

C.  G.  Ridgely,  for  plaintiffs. 

Cullen  and  Bates,  for  defendant. 
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ESTHER  COVERDILL  vs.  DAVID  B.  COVERDILL. 

The  court  refused  to  decree  a  divorce  on  the  ground  of  abandonment,  where 
both  parties  resided  within  the  county. 

Petition  for  divorce,  on  the  ground  of  wilful  absence  by  the  hus- 
band from  his  wife,  with  the  intention  of  abandonment,  for  three 
years. 

The  abandonment  was  fully  proved;  but  it  appeared  that  the  de- 
fendant was  living  within  the  county,  and  no  cause  appearing  why 
the  parties  should  not  live  together,  except  the  disinclination  of  the 
husband,  the  court  refused  to  decree  a  dissolution  of  the  marriage 
contract;  and  divorced  the  parties  from  bed  and  board. 

Queref — Is  not  legislation  on  this  subject  needed,  to  give  the  courts 
power  to  compel  mutual  cohabitation  by  entertaining  suits  for  the 
restitution  of  conjugal  rights,  or  otherwise? 

C.  G.  Ridgely,  for  the  petitioner. 


THARA  MESSICK  vs.  WILLIAM  RUSSEL. 

Execution  may  be  issued  on  judgments  before  a  justice  of  the  peace  at  any 

time  within  three  years,  without  scire  facias. 
An  alias  execution  may  in  the  same  manner  issue  within  the  three  years. 
If  execution  be  begun  within  the  three  years  and  extended  beyond  that  time, 

it  may  be  followed  up  by  alias  issued  upon  the  day  on  which  the  previous 

execution  is  returnable, 
If  not  so  issued,  no  subsequent  fi.  fa.  can  issue  without  a  scire  facias. 

Certiorari  to  Justice  Ponder. 

Record.  Russel  vs.  Messick.  Judgment  obtained  before  Justice 
Hall  25th  November,  1832.  Fi.  fa.  issued  25th  November,  1832, 
returnable  1st  September.  Execution  returned  19th  January,  1833, 
"defendant  carried  to  jail."  Alias  execution  issued  25th  May,  1839, 
returnable  14th  November,  1839. 

The  question  presented  was  whether,  after  judgment  and  execu- 
tion issued  and  returned,  an  alias  execution  could  regularly  issue,  af- 
ter the  lapse  of  three  years,  without  a  previous  scire  facias. 

Section  29  of  the  act  "for  the  recovery  of  small  debts,"  provides 
that  "an  execution  may  be  issued  upon  a  judgment  (unless  the  defen- 
dant or  debtor  therein  shall  die,  so  as  to  require  process  against  an 
executor  or  administrator)  at  any  time  within  three  years  from  the 
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time  when  execution  could  have  first  regularly  issued,  without  any 
scire  facias;  and  after  the  expiration  of  that  time  without  an  execu- 
tion, none  shall  be  issued  until  the  judgment  shall  be  revived  by  scire 
facias." 

The  Court  had  no  difficulty  in  quashing  the  alias  execution  in  this 
case  on  the  return;  because  "defendant  carried  to  jail"  is  a  full  exe- 
cution of  the  writ,  and  a  satisfaction  of  the  debt,  until  it  is  made 
to  appear  that  he  had  been  discharged  from  prison  under  the  insol- 
vent laws,  or  otherwise,  so  as  to  leave  the  plaintiff's  debt  unpaid  and 
remedy  still  open  under  the  judgment;  which  could  not  appear  with- 
out a  scire  facias. 

But  on  the  general  question,  as  an  important  one  affecting  the 
practice  before  magistrates,  the  Chief  Justice  said:  "The  29th  sec- 
tion of  the  act  of  assembly  which  creates  the  jurisdiction  of  justices 
of  the  peace,  expressly  authorizes  the  issuing  an  execution  at  any 
time  within  three  years  from  the  time  when  execution,  could  have 
first  regularly  issued,  without  a  scire  facias;  and  then  provides,  that 
'after  the  expiration  of  that  time,  without  an  execution,  none  shall  be 
issued  until  the  judgment  shall  be  revived  by  scire  facias.'  The 
question  presented  is,  whether  this  latter  clause  does  not  by  implica- 
tion, authorize  the  issuing  of  an  execution  after  the  lapse  of  three 
years  without  a  scire  facias,  when  one  has  been  previously  issued 
within  that  period,  but  has  failed  to  satisfy  the  judgment.  The  ques- 
tion may  be  answered  in  the  affirmative;  but  another  presents  itself 
as  to  the  time  at  which  such  alias  execution  may  be  issued.  May 
it  be  done  at  any  period?  at  the  expiration  of  ten  or  even  twenty 
years?  Considering  the  nature  of  this  jurisdiction,  the  class  of  the 
community  mostly  affected  by  it,  and  the  character  of  the  tribunal,  it 
would  be  dangerous  to  allow  such  latitude  of  authority  if  the  gen- 
eral rules  of  law  applicable  to  the  subject  do  not  control  it. 

The  rule  of  law  with  regard  to  executions  is,  that  in  all  continued 
zvrits  the  alias  must  be  tested  the  day  the  former  was  returnable.  (2 
Salk.  699.)  As  justices  of  the  peace  have  no  stated  terms,  and  there 
can  be  no  fiction  of  'continuances  on  the  roll,'  it  follows  that  the  alias 
must  be  issued  on  the  day  of  the  return  of  the  first  writ,  or  it  cannot 
be  issued  at  all.  The  implied  authority,  therefore,  to  issue  an  alias 
execution  after  the  lapse  of  three  years  without  a  scire  facias,  being 
controlled  by  this  principle,  is  restrained  to  the  case  where  the  pre- 
vious execution  overreaches  that  period,  and  the  alias  is  issued  on 
the  same  day  on  which  the  first  execution  is  returnable.  This  prin- 
ciple is  not  intended  to  be  applied  to  an  alias  execution,  issued  within 
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the  period  of  the  three  years  allowed  by  the  act  of  assembly.  The 
alias  execution  in  this  case  having  been  issued  after  the  lapse  of  three 
years  from  the  time  when  execution  could  have  been  first  regularly 
issued  without  a  scire  facias,  and  more  than  seven  years,  after  the 
return  of  the  first  writ  must  be  set  aside. 

Alias  execution  set  aside. 


THE  STATE,  for  the  use  of  JOSEPH  S.  TOWNSEND,  use  of 
LEWIS  WEST  vs.  EGBERT  HOUSTON. 

Quere  —  Can  a  guardian  sell  the  reai  securities  of  his  ward  without  the  leave 

of  the  Orphans'  Court? 
An  attorney  of  the  court  may  sue  or  defend  without  proof  of  his  authority; 

but  the  court,  under  circumstances,  will  order  him  to  produce  his  warrant, 

or  prove  his  authority. 

Scire  facias  on  a  recognizance  in  the  Orphans'  Court,  for  the  ap- 
praised value  of  intestate  lands. 

The  action  was  in  the  name  of  the  State,  for  the  use  of  a  party 
entitled  to  a  share  of  the  recognizance  who  was  a  minor,  and  was 
marked  for  the  use  of  Lewis  West,  a  purchaser  of  the  minor's  in- 
terest from  his  guardian.  The  defendant  was  a  surety  in  the  recog- 
nizance. 

On  the  motion  of  Mr.  Brinckloe,  of  counsel  for  the  defendant,  and 
affidavit  filed,  the  court  laid  a  rule  to  show  cause  why  the  scire  facias 
should  not  be  quashed  and  stricken  from  the  record,  or  the  second 
use  stricken  out;  on  the  ground,  that  the  guardian  had  not  the  power 
to  transfer  the  real  securities  of  his  ward  without  the  direction  of  the 
Orphans'  Court. 

The  affidavit  stated  that  Joseph  S.  Townsend  was  an  infant  under 
the  age  of  twenty-one  years;  that  on  the  23d  Sept.  1835,  Alexander 
Campbell  was  appointed  his  guardian;  that  Lewis  West  sues  as  the 
purchaser  of  said  Joseph's  share  in  the  recognizance  set  out  in  the 
scire  facias,  claiming  under  an  assignment  made  by  the  said  guardian 
on  9th  May,  1837,  without  any  direction  or  authority  of  the  Orphans' 
Court;  and  that  the  guardian  had  since  left  the  State. 

The  rule  was  argued  by  Houston  and  /.  M.  Clayton  for  the  de- 
fendant and  Cullen  and  Booth  for  the  plaintiff. 

Houston,  in  support  of  the  rule: 

The  sum  due  the  minor  on  this  recognizance  is  his  whole  estate; 
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as  appears  from  the  distributive  account  on  the  estate  of  his  father, 
Thomas  Townsend.  The  question  is,  whether  the  guardian  has 
power  to  transfer  such  real  security,  without  the  order  of  the  Or- 
phans' Court. 

"Sbc.  10.  A  guardian  shall  have  the  care  of  the  person  of  the 
ward,  and  the  possession  and  management  of  the  real  and  personal 
property  of  the  ward,  and  shall  have  authority  to  receive  all  debts, 
rents  and  things  in  action,  due  or  belonging  to  the  ward,  and  to  sell 
the  personal  property  of  the  ward  of  a  perishable  nature,  and  also, 
with  the  direction  of  the  Orphans'  Court,  to  sell  any  other  personal 
property  of  the  ward;  and  the  receipts,  discharges  and  transfers  of 
the  guardian  made  in  good  faith  in  the  exercise  of  this  authority, 
shall  be  valid  and  effectual."     {Dig.  424.) 

The  act  authorizes  the  guardian  to  sell  the  minor's  property  of  a 
perishable  nature;  this  is  not  such.  We  agree  that  it  was  compe- 
tent to  the  guardian  to  reduce  the  recognizance  into  possession.  But 
it  is  at  least  doubtful  whether  he  can  assign.  If  he  cannot  legally 
assign,  then  it  would  be  no  protection  to  this  defendant,  who  is  a 
surety  in  the  recognizance  to  pay  the  amount  even  after  judgment, 
and  having  no  power  to  plead  this  matter  to  another  scire  facias  on 
this  recognizance,  he  resorts  to  this  motion  for  his  own  protection. 
In  an  action  at  the  suit  of  Townsend  against  this  defendant,  he  could 
not  plead  to  such  an  action  a  payment  to  Lewis  West  as  assignee, 
unless  such  an  assignment  was  authorized  by  the  law. 

The  facts  are,  that  the  recognizance  has  been  assigned  to  Lewis 
•West  by  Alexander  Campbell,  the  guardian,  who  has  left  the  State: 
that  the  guardian  previously  applied  to  the  Orphans'  Court  of  this 
county  for  leave  to  expend  on  the  ward  more  than  the  income  of  his 
estate,  which  was  refused:  that  this  recognizance  is  the  whole  estate 
of  the  ward;  and  that  the  ward  is  still  a  minor. 

The  guardian,  without  reducing  the  sum  due  on  the  recognizance 
into  possession,  sold  it  to  Lewis  West,  for  whose  use  this  suit  has 
been  brought;  and  the  defendant,  doubting  the  guardian's  right  to 
sell  this  property  of  his  ward,  without  authority  from  the  Orphans' 
Court,  now  raises  the  question  for  his  own  protection. 

Cullen. — The  act  of  assembly  authorizes  the  guardian  to  assign 
such  a  security  as  this.  It  is  implied  and  contained  in  the  power  to 
collect  the  sum  due  on  the  recognizance.  The  act  gives  him  the 
power  to  collect  and  receive  all  the  debts,  &c.,  due  his  ward,  and 
having  the  right  to  collect  and  receive,  he  necessarily  has  the  right 
to  assign.     The  surety  in  a  debt  has  by  law  a  right  to  make  a  pay- 
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ment,  and  to  demand  an  assignment  of  the  security  as  against  the 
principal  debtor  to  him.  How  then  would  a  guardian  be  circum- 
stanced, if  he  is  unable  to  make  this  assignment?  And  by  such  as- 
signment the  ward  is  in  no  danger.  It  is  a  reducing  of  the  recog- 
nizance into  possession;  the  guardian  with  his  sureties  become  respon- 
sible, and  it  is  not  denied  here,  that  these  are  sufficient  and  solvent. 
Xeither  is  there  any  allegation  of  fraud  or  want  of  good  faith.  But 
even  if  this  transfer  were  illegal, the  court  would  only  strike  out  the  use 
and  not  put  an  end  to  this  suit;  it  would  go  on  for  the  benefit  of  the 
ward. 

Booth. — It  is  an  unusual  application  to  trike  off  a  suit  on  any  Hear- 
ing in  a  summary  way.  But  as  to  the  right  to  assign  such  a  se- 
curity, it  is  necessarily  included  in  the  power  to  collect  the  money 
du.j  on  it.  And  it  would  frequently  be  for  the  interest  of  the  minor 
as  well  as  for  the  convenience  of  the  guardian  to  continue  the  security 
in  favor  of  an  assignee,  who  might  advance  the  money  instead 
of  discharging  it.  I  agree  that  fraud  would  vitiate  such  a  transac- 
tion, but  nothing  of  the  kind  is  alledged  here;  nor  is  it  pretended 
that  the  rights  or  interests  of  this  minor  have  been  compromitted  or 
jeopardized  by  this  transfer.  The  act  of  assembly  is  merely  in  affirm- 
ance of  the  common  law  principle,  substituting  the  Orphans'  Court 
for  the  Court  of  Chancery.  x\nd  even  on  the  common  law  prin- 
ciple, if  a  guardian  do  an  act  not  authorized,  except  under  the  direc- 
tion of  the  Court  of  Chancery,  such  act  is  not  void,  but  only  voidable 
upon  it  being  shown  not  to  have  been  for  the  benefit  of  the  ward. 
If  it  appear  to  be  for  his  benefit  it  will  stand  good  and  be  confirmed. 
The  act  authorizing  directions  to  be  given  by  the  Orphans'  Court  is 
as  much  for  the  guardian's  benefit  as  the  minor's;  for  his  complete 
protection  in  doubtful  cases,  as  in  transfers  of  bank  stock:  and  yet  a 
transfer  of  bank  stock  even  though  subsequently  disapproved  of, 
would  only  charge  the  guardian  with  the  loss,  not  impaii  the  validity 
of  the  transfer.  In  this  case,  even  if  the  transfer  should  not  here- 
after be  recognized  by  the  courts,  the  ward  could  not  be  prejudiced, 
because  the  guardian  and  his  sureties  are  liable. 

/.  M.  Clayton. — It  is  to  be  regretted  that  a  question  of  such  grave 
consequences  should  be  presented  on  this  side  bar  motion;  and  yet 
the  interests  of  my  client  are  vitally  concerned  in  it.  If  this  as- 
signee be  permitted  to  recover,  and  the  transfer  to  him  be  held  good, 
the  defendant  who  is  a  surety  in  the  recognizance,  will  have  to  pay 
this  assignee  (West)  and  run  the  risk  when  the  minor  comes  of  age 
of  being  sued  by  him  again.  And  this  is  no  slight  risk;  for  I  main- 
tain, that  when  the  ward  attains  his  age  he  would  at  least  have  the 
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election  to  sue  the  recognizance  on  the  guardian  bond.  A  recog- 
nizance in  the  Orphans'  Court  is  the  highest  form  of  security  for  a 
minor's  property;  as  high  as  a  mortgage  or  judgment.  The  powers 
of  a  guardian  are  all  created  by  statute — given  to  him  by  the  act. 
They  must  be  construed  for  the  benefit  of  the  ward,  and  not  for  the 
benefit  of  the  guardiau.  The  power  must  then  be  apparent  on  the 
act.  Where  then  is  the  authority  to  sell  the  ward's  property  not 
perishable,  without  the  direction  of  the  Orphans'  Court?  The  coun- 
sel say  that  the  power  to  receive  the  debt  includes  a  power  to  sell 
it;  then  all  the  words  of  the  act  which  follow  are  nugatory.  There 
is  a  manifest  distinction  between  selling  property  of  a  perishable 
nature,  and  other  property.  It  may  be  necessary  to  invest  the  guar- 
dian with  power  to  receive  a  debt  when  the  debtor  chooses  to  pay 
it;  but  it  does  not  follow,  that  because  the  law  has,  perhaps  of  neces- 
sity, invested  a  guardian  with  that  power,  he  has  also  the  power  to 
sell  the  real  securities  and  debts  due  his  ward,  whether  the  debtor  is 
paying  them  or  not;  and  go  off  with  the  proceeds  beyond  the  juris- 
diction of  the  State.  The  argument  confuses  all  property,  perish- 
able with  imperishable;  and,  though  the  act  makes  a  manifest  distinc- 
tion, gives  the  same  power  to  a  guardian  to  assign  the  most  perma- 
nent and  stable  kind  of  property  that  a  minor  can  have,  just  as  if  it 
were  perishable  property,  without  the  direction  of  the  Orphan's 
Court.  The  act  makes  valid  the  transfers  of  the  guardian  made  under 
such  authority:  that  is,  the  transfers  of  perishable  property  by  the 
guardian's  own  authority;  and  the  transfers  of  other  property  with 
the  Orphans'  Court's  direction.  Has  this  guardian  obtained  such  di- 
rection? So  far  from  it  he  applied  for  leave  to  exceed  the  income, 
and  was  refused. 

This  question  is  not  to  be  decided  by  reference  to  the  powers  of 
an  English  guardian,  or  a  guardian  in  any  sister  State;  it  must  be 
decided  in  reference  to  our  own  act  of  assembly,  which  gives  to  a 
guardian  here  all  the  powers  he  has.  That  act  makes  a  distinction 
in  reference  to  the  power  of  a  guardian  to  sell  perishable  property 
and  other  property.  The  former  he  can  sell  without,  the  latter  with 
direction  of  the  Orphans'  Court.  What  kind  of  property  then  is  em- 
braced within  this  latter  kind,  if  the  real  securities  of  the  ward,  the 
highest  and  most  permanent  personal  property  he  can  have,  is  not 
embraced  within  it?  Then,  what  relief  have  we  but  under  this  mo- 
tion? What  plea  can  we  plead  to  this  scire  facias,  so  as  to  deny  the 
right  of  this  assignee.  On  the  law  side  of  the  court,  they  will  not 
even  look  upon  this  cestui  que  use,  and  he  cannot  be  reached  except 
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by  a  motion  here  at  side  bar,  on  the  equity  side  of  the  court,  to  stay 
proceedings. 

But  it  has  been  objected  that  this  motion  can  extend  properly  no 
further  than  to  strike  out  the  use.  Admit  it;  but  that  puts  an  end  to 
the  suit,  for  being  in  the  name  of  the  State,  it  is  of  no  avail  without 
a  cestui  que  use. 

Mr.  Cullcn  now  said,  he  was  the  counsel  both  of  the  first  and 
second  cestui  que  use;  both  of  the  minor  by  his  guardian  and  of 
Lewis  West,  the  assignee;  and  if  tlie  second  use  were  stricken  out, 
the  suit  would  still  proceed. 

By  the  Court: 

Bayard,  Chief  Justice: — The  scire  facias  takes  no  notice  of  the 
second  use.  It  is  an  action  by  the  State  for  the  use  of  the  minor, 
brought  by  an  attorney  of  this  court  against  the  surety  in  the  recog- 
nizance. Such  an  action  is  in  form  authorized  by  the  act  "regulating 
proceedings  upon  public  recognizances  and  bonds,"  under  which  any 
person  interested  in  the  recognizance  "may  in  the  name  of  the  State, 
but  for  his,  her  or  their  use,  institute  suit  upon  such  recognizance, 
and  prosecute  such  suit  to  judgment  and  execution,  and  for  that 
purpose  may  employ  any  attorney  of  the  court  wherein  the  suit  shall 
be  brought,  who  may  in  the  declaration  and  other  pleadings,  use  his 
own  name  instead  of  the  name  of  the  attorney  general."  From  all 
that  appears  then,  this  is  a  suit  by  the  minor,  or  at  least  by  the  guar- 
dian, prosecuted  by  an  attorney  of  this  court  in  the  usual  form,  and 
the  payment  by  the  defendant  of  a  judgment  recovered  against  him 
in  such  suit,  would  undoubtedly  be  a  protection  to  him. 

But  it  is  suggested  that  an  attorney  might  abuse  his  office,  and  sue 
upon  a  recognizance  without  authority  from  the  persons  interested 
under  it.  The  same  might  be  said  of  any  other  case  where  the  cause 
of  action  is  of  record,  as  of  all  mortgages  and  judgments,  where  an 
attorney  might  sue  out  a  scire  facias  without  authority.  The  objec- 
tion supposes  fraud  in  the  attorney,  and  a  degree  of  hardihood  in  the 
use  of  means  that  can  hardly  be  conceived  of  as  dangerous  in  prac- 
tice. To  say  nothing  of  the  responsibility  of  the  attorney,  both  to 
the  party  and  to  the  court,  the  publicity  of  the  suit  in  its  progress  to 
judgment  would  ensure  detection  by  the  party  for  whom  he  dared  to 
sue  without  authority.  The  objection  moreover  extends  to  almost 
all  cases,  and  could  only  be  met  by  a  general  rule  or  other  provision 
requiring  proof  of  the  attorney's  authority  to  sue  or  defend.  There 
has  never  been  any  such  practice,  and  in  point  of  fact  our  attornies 
seldom  take  from  their  clients  any  other  than  a  verbal  authority. 
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Anciently  the  attornies  were  appointed  in  court,  when  actually 
present;  afterwards  by  warrant  in  writing.  (1  Tidd  64;  1  IVils.  39.) 
But  it  was  very  early  determined  that  an  authority  by  parol  was  suf- 
ficient to  support  a  judgment.  (2  Keb.  199.)  At  common  law  the 
warrant  of  attorney  might  be  Hied  at  any  time  before  final  judgment. 
(1  Tidd  65.)  Afterwards  by  several  enactments,  made  chiefly  for 
the  purpose  of  revenue,  the  warrant  was  required  to  be  stamped  and 
filed  early  in  the  cause,  under  a  penalty  of  ten  pounds.  {Idem  65.) 
But  these  statutes  are  no  longer  in  force;  and,  even  in  the  English 
practice,  the  warrant  has  long  ceased  to  be  filed;  and  by  the  late 
rules  of  court  they  are  prohibited  from  being  entered  upon  the  record. 
(3  Ch.  Gen.  Pr.  114.)  Yet  it  is  still  strongly  recommended  to  at- 
tornies for  their  own  protection  and  character,  to  obtain  from  their 
clients  written  authority  to  sue  or  defend,  in  order  that  the  same  may 
be  the  more  easily  susceptible  of  proof. 

In  our  practice,  therefore,  the  court  would  expect  some  ground  to 
be  laid  by  affidavit  or  otherwise,  before  they  would  at  the  instance 
of  the  defendants,  require  the  plaintiff's  attorney  to  produce  a  writ- 
ten warrant,  or  other  proof  of  his  authority.  Doubtless  where  fraud 
was  suggested,  and  especially  if  a  minor  was  concerned  and  in  dan- 
ger of  being  injured  by  an  unauthorized  proceeding  before  us,  we 
would  for  the  protection  of  either  guardian,  ward,  or  defendant,  in- 
quire into  the  attorney's  authority;  and  would,  if  the  case  required  it, 
apply  other  remedy  than  by  merely  striking  off  the  suit. 

But  the  present  motion  goes  on  its  principle  only  to  the  second  use; 
that  alone  brings  up  the  question  of  a  guardian's  right  to  assign  the 
recognizance  without  an  order  of  the  Orphans'  Court;  this  use  the 
plaintiffs'  counsel  proposes  to  strike  off,  and  to  go  on  with  the  suit, 
in  the  name  and  for  the'  use  of  the  ward,  having  authority  as  he  as- 
serts, from  the  guardian  for  that  purpose.  The  defendant  denies  that 
he  has  any  such  authority,  and  suggests  that  he  is  in  danger,  if  the 
authority  be  hereafter  disclaimed,  of  having  the  debt  to  pay  over 
again.  The  question  then  is  whether  there  is  enough  presented  by  the 
affidavit,  or  on  the  case  itself,  to  induce  the  court  to  order  the  plain- 
tiffs' counsel  to  produce  his  warrant  of  attorney,  or  other  authority. 

Mr.  Cullen  here  expressed  his  readiness  to  do  so,  if  time  were  al- 
lowed to  send  for  his  client,  which  the  court  readily  granted  and  the 
cause  was  continued. 

Cullen  and  Booth,  for  plaintiff. 

Houston  and  Clayton,  for  defendant. 
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JOHN  GOSLIN  vs.  WM.  0.  BEDDEN  and  WM.  E.  HARRISS. 

It  seems  that  a  set-off  of  repairs  cannot  be  pleaded  to  an  avowry  for  rent  in 

the  action  of   replevin. 
But  such  plea  ought  to  be  objected  to  by  demurrer. 

Replevin.  Narr,  Avowry  and  cognizance  for  rent  arrear,  and 
set-off  for  repairs  done  on  the  property.     Replications  and  issues. 

The  plaintiff  in  replevin  (the  tenant,)  offered  evidence  of  repairs, 
which  was  objected  to  on  the  ground  that  set-off'  was  a  plea  not  ap- 
plicable to  the  action.  A  claim  for  repairs  sounds  in  contract; 
whereas  replevin  is  in  tort.  18  Com.  Law  Rep.  409;  2  Leigh^s  N. 
P.  1336;  2  Saiind.  PL  &  Ev.  325,  [763;]  1  Ch.  PL  577. 

To  which  it  was  answered,  1st.  That  our  "act  about  defalcation" 
{Dig.  Ill,)  was  more  extensive  than  the  English  statutes  of  set-off; 
and  2d.  That  the  avowant  could  not  now  object  to  the  plea,  having 
taken  issue  on  it  instead  of  demurring. 

Per  Curiam. — The  question  whether  the  plea  of  set-off  is,  under 
our  act  of  assembly,  a  proper  plea  to  an  avowry  for  rent  does  not 
properly  arise  in  this  case  at  present,  as  the  avowant  has  taken  issue 
on  that  plea,  and  is  now  before  the  jury  as  to  its  truth. 

It  is  now  settled  in  England,  that  under  their  statute  a  set-off  can- 
not be  pleaded  in  the  action  of  replevin,  {Lacock  vs.  Tufnell,  18  Com. 
Law  Rep.  409,)  though  a  doubt  is  expressed  in  Buller's  Nisi  Prius, 
181,  whether  under  a  special  plea  of  mutual  debts  to  the  amount 
of  the  rent,  the  set-off  might  not  be  allowed.  The  case  of  Lacock 
and  Tufnel  settled  the  question  against  the  plea  of  set-off;  but  in  that 
case,  the  objection  was  taken  by  way  of  demurrer  to  the  plea.  The 
avowant  here  has  replied  and  taken  issue;  and  though  this  should 
turn  out  to  be  an  immaterial  issue,  that  need  not  at  present  prevent 
the  trial  from  proceeding,  but  may  be  the  subject  of  a  motion  in  ar- 
rest of  judgment.  If  the  verdict  be  found  on  an  immaterial  issue,  a 
repleader  will  be  awarded. 

As  to  our  "act  about  defalcation"  it  has  reference  only  to  actions 
ex  contractu;  and  the  strong  inclination  of  our  opinion  is,  that  it 
would  not  include  a  set-off  such  as  this,  of  repairs,  in  the  action  of 
replevin.  But  we  will  hear  further  argument  on  that  question,  if  the 
verdict  should  make  it  important,  and  especially  as  we  understand 
the  practice  has  in  several  cases  been  the  other  way. 

The  defendants  had  a  verdict,  and  this  question  was  not  again 
stirred. 

C.  G.  Ridgely  and  Clayton,  for  plaintiff. 

CuUen,  for  defendants. 
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ISAAC  HAZEL  vs.  HENRY  CLARK. 

An  assault  will  justify  a  blow,  but  not  if  the  battery  be  excessive. 

Capias  trespass  vi  et  amis  and  for  an  assault  and  battery.  Naxr. 
Pleas,  not  guilty,  and  son  assault  demesne. 

This  was  an  action  for  an  aggravated  assault  and  battery. 

The  defendant  followed  the  plaintiff  into  the  road  with  a  declared 
intention  of  beating  him;  but  it  was  doubtful  on  the  proof  which 
struck  the  first  blow.  One  of  the  witnesses  proved  that  he  heard 
plaintiff  admit,  that  he  had  to  strike  the  defendant  first. 

The  Court  charged  the  jury,  that  there  being  no  conclusive  proof 
of  the  commencement  of  the  battle,  they  were  to  form  an  opinion 
from  all  the  facts  proved,  as  to  which  of  the  parties  was  the  assail- 
ant. That  if  Clark  made  the  first  assaidt,  which  they  defined  to  be 
"an  attempt  or  offer,  with  force  and  violence,  to  do  a  corporal  hurt 
to  another;  such  conduct  as  might  denote  an  intention  coupled  with 
a  present  ability,  of  using  actual  violence,"  Hazel  had  the  right  to 
strike,  and  was  not  bound  to  wait  for  a  blow  from  another;  and  that 
he  might  even  strike  with  a  stick,  if  the  fierceness  of  the  assault  made 
such  a  return  necessary.  That  if  the  first  assault  was  by  Hazel,  and 
the  subsequent  battery  by  Clark  was  disproportioned  and  unreason- 
able, the  defendant  would  not  be  justified  by  such  previous  as- 
sault, but  would  be  liable  in  this  action  for  damages. 

If  the  first  blow  was  given  by  the  defendant,  or  the  first  assault 
made  by  him,  or  the  subsequent  battery  went  beyond  reasonable  self 
defence,  he  was  liable  in  damages,  the  amount  of  which  was  in  the 
discretion  of  the  jury. 

Verdict  for  plaintiff. 

Ruth  and  Houston,  for  plaintiff. 

Bates  and  Clayton,  for  defendant. 
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On  a  trial  by  referees  their  report  must  be  confined  to  the  matter  in  issue 
between  the  parties,  or  the  judgment  will  be  erroneous. 

Certiorari  to  Justice  Grace. 

The  suit  below  was  an  action  of  trespass  by  Harrington  against 
Fountain  for  damage  done  to  a  hog.  Amount  of  damages  claimed 
twenty  dollars. 
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On  a  trial  before  freeholders,  they  reported  "that  the  defendant, 
James  Fountain,  is  indebted  to  the  plaintiff,  Samuel  Harrington,  in 
the  sum  of  fifteen  dollars;  and  he.  Fountain,  keep  the  hog." 

The  Court  reversed  the  judgment  on  this  report,  because  it  went 
beyond  the  matters  which  in  that  suit  were  lawfully  submitted  to 
arbitration.  The  action  was  for  damages  done  to  the  hog;  the 
referees  were  summoned,  and  sworn  to  try  that  cause  of  action,  but 
they  went  beyond  that  in  their  report,  and  undertook  to  make  a  bar- 
gain between  the  parties;  giving  the  plaintiff's  hog  to  the  defendant, 
and  remunerating  the  plaintiff,  not  only  for  the  damage  done,  but  for 
the  price  of  the  animal.  The  Judgment  on  that  report  necessarily 
includes  matter  not  submitted  to  the  referees,  or  in  issue  in  the  cause 
and  is,  therefore,  irregular. 

Bates,  for  plaintiff  in  error. 

Frame,  for  defendant. 


JOHN  COWGILL,  Jr.  vs.  WILLIAM  E.  Cx\HOOX. 

Sale  of  land  set  aside  because  made  at  an  improper  pla<«  and  the  property 
sacrificed;  though  the  sheriff  has  a  discretion  as  to  the  place  of  sale. 

Vend,  exponas  for  the  sale  of  defendant's  land:  returned  "Land 
sold  to  Benjamin  Benson  for  forty  dollars."  • 

On  affidavit  of  defendant  filed,  rule  to  show  cause  why  the  sale 
should  not  be  set  aside,  1st.  For  want  of  full  notice  of  the  sale;  and 
2d.  Because  the  property  was  sacrificed,  by  being  sold  at  an  unusual 
place. 

The  proof  was  that  the  land  was  situated  within  a  mile  and  a  half 
of  Smyrna;  and,  if  it  had  been  sold  at  that  place,  would  have  brought 
four  hundred  dollars,  which  was  its  fair  cash  value.  It  was  an  un- 
divided interest;  and  the  tenant,  who  was  also  guardian  of  the  per- 
son interested  in  the  farm,  had  no  notice  of  the  sale  until  the  morn- 
ing of  the  day  of  sale,  when  he  immediately  rode  to  Smyrna,  intend- 
ing to  be  a  bidder.  It  Avas  also  in  proof,  that  it  had  been  customary 
for  sheriffs  to  sell  lands  lying  near  Smyrna  at  that  place. 

Per  Curiam. — Mere  inadequacy  of  price  is  no  reason  for  setting 
aside  a  sale;  neither  does  it  appear  that  there  was  any  defect  in  the 
setting  up  notices  of  this  sale;  but  the  important  objection  to  it  is, 
that  it  was  made  at  an  unusual  place,  far  from  the  premises,  and  from 
the  place  where  a  fair  price  would  most  probably  have  been  obtained 
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for  the  land.  This  was  likely  to  mislead  purchasers  who  might  only 
hear  of  the  sale  without  seeing  the  advertisements;  and  did  in  fact 
mislead  the  person  who  was  most  interested  in  becoming  a  bidder 
to  secure  the  property  for  the  other  owners,  or  to  prevent  its  sacri- 
fice. 

In  Kent  and  Sussex,  the  law  gives  the  sheriff  a  discretion  as  to 
the  place  of  sale,  but  this  discretion  must  be  properly  exercised  in 
reference  to  the  great  objects  of  the  sale,  to  wit:  notice  to  all  per- 
sons, and  the  procuring  a  full  and  fair  price.  In  New  Castle  coun- 
ty, the  law  makes  it  the  duty  of  the  sheriff  to  make  all  sales  of 
real  estate  either  on  the  premises,  or  at  some  public  house  near  the 
same;  which  shows  the  solicitude  of  the  Legislature  on  this  subject, 
and  the  general  impression  that  a  sale  near  the  premises  would,  in 
most  cases,  be  most  likely  to  prove  the  best.  Circumstances  might 
exist  to  render  the  county  town  the  most  suitable  place  of  sale;  and, 
in  such  cases,  the  sheriff  ought  to  make  sale  at  that  place;  but  in  the 
present  case,  we  think  a  sale  at  Smyrna,  where  lands  in  that  neigh- 
borhood are  usually  sold,  would  have  been  more  judicious,  and  that 
the  very  great  sacrifice  made  on  the  property,  was  owing  to  the  sale 
being  made  in  Dover. 

Sale  set  aside  at  the  defendant's  costs. 
Comegys  and  Bates,  for  plaintiff. 
Frame,  for  the  purchaser. 


ANDREW  BARRATT  vs.  JEHU  REED. 

Quere. —  On  an  indenture  of  apprenticeship  of  a  poor  child,  executed  by  jus- 
tices of  the  peace  or  trustees  of  the  poor,  can  the  apprentice  maintain  an 
action  of  covenant  in  hia  own  name? 

Action  of  covenant  on  indentures  of  apprenticeship,  executed  by 
and  before  Joseph  Jenkins,  a  justice  of  the  peace,  and  Nathaniel 
Coombe,  a  trustee  of  the  poor  of  Kent  county,  binding  the  plaintiff  to 
the  defendant  as  a  poor  child  having  no  parents  able  to  maintain 
and  bring  him  up  to  industry  and  in  suitable  employment. 

Frame,  for  the  defendant,  raised  the  question  whether  it  was  com- 
petent for  the  apprentice  to  sustain  an  action  in  his  mvn  name,  on 
such  an  indenture  to  which  he  was  no  party;  and  he  argued  that  it 
by  no  moans  followed,  that  a  party  having  the  beneficial  interest  in 
MX  instrument,  could  therefore  sue  upon  it:  that  the  suit  must  be  in, 
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the  name  of  the  actual  parties  to  the  deed,  though  they  have  no  in- 
terest, and  could  not  be  in  the  name  of  any  person  not  a  party  though 
having  the  interest.  He  cited  Digest  34-5-6;  3  Law  Lib.  229;  Piatt 
on  Cov.  514,  527;  1  Chitty  PI.  3,  4;  2  Inst.  673;  Co.  Litt.  231,  a.  n. 
2;  3  Levins.  139;  2  ib.  31;  Carthetu.  76;  3  Bos.  &  Pul.  149,  n.  a.;  3 
Maule  &  Selw.  322;  7  Brod.  &  Bing.  333;  9  Johns.  Rep.  73;  5  Barn. 
&  Cress.  355;  6  ib.  718. 

Houston,  for  plaintiff  replied,  that  the  covenants  in  the  indenture 
were  not  with  the  justice  and  trustee,  but  generally;  "the  said  Jehu 
Eeed  covenants  and  agrees  to  maintain  and  support  the  said  Andrew 
Barratt;  to  school,"  &c.  &c.;  the  legal  effect  of  which  was  a  cove- 
nant with  the  apprentice,  who  alone  was  interested  in  it:  that  a  dif- 
ferent construction  would,  in  many  cases,  leave  the  apprentice  with- 
out remedy  on  the  death  or  removal  from  office  of  the  officers  who 
acted  in  the  binding,  as  there  were  no  words  to  extend  the  covenant 
to  their  successors  in  office:  that  the  law  was  made  not  for  the  bene- 
fit of  the  master,  but  for  the  protection  and  security  of  the  appren- 
tice; and  that  in  a  variety  of  instances  under  our  laws,  bonds  are 
taken  in  the  name  of  public  officers  or  of  the  State,  which  are  for 
the  use  of  individuals,  and  can  be  prosecuted  in  their  own  natnes  and 
for  their  benefit.  He  cited  1  Del.  Laws,  285;  ib.  93;  2  ib.  1129,  30, 
595;  Digest  40,  sec.  9  and  14. 

The  point  was  not  decided,  as  it  was  ascertained  that  there  was 
an  error  in  the  office  copy  of  the  indenture,  on  which  plaintiff  had 
declared,  the  correction  of  which  by  the  original  avoided  this  ques- 
tion: and,  as  the  case  now  stood  on  demurrer,  the  court  granted  leave 
to  amend;  and  continued  the  cause. 

Houston,  for  plaintiff. 

Frame,  for  defendant. 


The  case  of  ELIHU  JEFFERSON,  Sheriff. 

The  sheriff  allowed  at  the  second  term  to  bring  into  court  money  levied  on  a 
sale  of  land,  and  to  which  there  were  conflicting  claims. 

But  the  sheriff  held  responsible  for  interest  from  the  time  the  money  was 
payable  until  paid  into  court. 

Mr.  Jefferson,  the  sheriff  of  New  Castle  county,  filed  his  petition, 
stating  that  he  had  levied  certain  sums  of  money  on  execution  pro- 
cess, returnable  at  the  last  term,  to  which  there  were  conflicting 
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claims;  and  asked  for  leave  to  pay  the  money  into  court,  under  sec- 
tion 3,  of  the  act  of  181G.     {Dig.  215.) 

/.  A.  Bayard  opposed  it,  because  he  had  already  brought  suit 
against  the  sheriff,  for  not  paying  the  money  over  to  his  client,  which, 
he  was  bound  to  have  done  at  the  last  term. 

Gray,  for  the  sheriff,  answered  that  he  could  not  know  of  conflict- 
ing claims  until  the  rising  of  the  court  at  the  last  term,  until  when,  he 
was  not  bound  to  pay  the  money  over;  and  he  has  applied  at  the 
earliest  time,  for  leave  to  bring  the  money  into  court. 

Bayard. — The  sheriff  is  bound  to  apply  the  money  according  to 
law.  He  is  bound  to  know  during  the  term  who  claims  it,  and  to  de- 
cide at  the  return  term,  either  to  pay  the  money  over  or  ai)ply  for 
leave  to  bring  it  into  court.  The  act  necessarily  fixes  its  own  time. 
The  sheriff  at  the  return  of  the  writ,  ought  to  decide;  bring  the 
money  in,  or  pay  it  over.  At  furthest,  he  ought  to  be  permitted  to 
bring  money  in  at  the  next  term;  and  where  no  suit  has  been  brought 
against  him  in  the  mean  time.  A  contrary  principle  would  allow 
the  sheriff  to  retain  money  for  years,  and  then  when  sued  to  l)ring 
the  money  into  court,  on  the  ground  of  conflicting  claims,  and  defeat 
the  party's  action,  with  costs.  It  would  compel  a  special  demand  on 
the  sheriff  before  suit  brought  against  him,  which  has  been  decided 
by  this  court  not  to  be  necessary. 

Per  Curiam. 

Bayard,  Chief  Justice: — The  act  was  designed  to  relieve  the  sheriff" 
from  the  responsibility  of  deciding  on  conflicting  claims  for  money 
levied  on  execution  process.  But  he  is  bound  to  seek  this  relief  at  a 
proper  time;  if  he  do  not  apply  at  that  time  to  have  the  benefit  of  this 
provision  of  the  law,  he  ought  to  be  left  to  his  own  judgment  and  re- 
sponsibility in  the  application  of  the  money.  The  question  then  would 
depend  somewhat  on  the  nature  of  the  fund  in  hand.  If  levied  on  a 
fi.  fa.,  on  a  sale  of  personal  property,  or  without  sale,  the  money  in 
hand  is  payable  at  the  return  day  of  the  writ,  and  the  sheriff  is  bound 
to  decide  immediately,  and  make  his  application  immediately,  or  he 
waives  the  benefit  of  the  act.  But  if  money  be  levied  on  the  sale 
of  land,  the  sheriff  is  not  bound  to  pay  it  over  until  after  the  rising  of 
the  court;  because  he  cannot  know  until  then,  that  the  sale  will  be  con- 
firmed. He  cannot  then  make  a  decision  finally,  and  is  not  bound  to 
look  up  claims,  until  the  time  comes  for  liim  to  make  the  application. 
The  money  in  this  case  arose  on  the  sale  of  land,  as  to  which  the  sheriff 
was  not  bound  to  pay  any  one  until  after  the  adjournment  of  the 
court;  and  in  respect  to  which  there  was  not  in  point  of  fact  any 
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conflicting  claims,  until  after  the  court  arose.     The  application  of  the 
sheriff  is  made,  therefore,  at  the  earliest  period  he  could  make  it. 

Order  made  allowing  the  sheriff  to  bring  the  money  in. 

At  the  next  term  the  sheriff  brought  the  money  into  court. 

A  suit  having  been  brought  on  his  bond  by  S.  McDowell,  and  it 
being  determined  that  McDowell  was  entitled  to  the  money,  the  ques- 
tion arose  whether  the  sheriff  was  bound  to  pay  interest  from  the 
confirmation  of  the  sale. 

By  the  Court: — The  act  of  assembly  was  designed  not  only  to  protect 
the  sheriff,  but  to  enforce  the  prompt  payment  over  by  him  of  money 
in  his  hands,  except  in  the  very  cases  mentioned;  and  in  those 
cases  it  only  excuses  him  from  the  payment  of  twenty  per  cent,  in- 
terest. If  the  sheriff  do  not  pay  over  money  when  it  is  payable,  the 
act  makes  him  liable  for  twenty  per  cent,  interest;  but  gives  him  the 
right  of  applying  to  pay  the  money  into  court  in  case  of  conflicting 
claims  for  it.  In  the  nature  of  things,  this  privilege  of  the  sheriff 
must  be  exercised  in  due  time;  that  is,  at  the  first  term  after  the  money 
was  due.  We  decided  last  term  that  this  application  was  in  time; 
and  allowed  the  money  to  be  brought  into  court;  the  effect  of  this  as 
to  the  liability  of  the  sheriff,  is  now  to  be  considered;  and  it  seems  to 
us  that  though  the  act  excuses  the  sheriff  from  the  penalty  of  twenty 
per  cent.,  it  does  not  affect  any  liability  of  his  on  his  bond.  It  was 
his  duty  to  pay  this  money  to  the  proper  person,  at  the  adjournment 
of  the  court  to  which  the  sale  was  returnable,  being  a  sale  of  land; 
and  he  is  liable  to  the  amount  and  lawful  interest  from  the  rising  of 
the  court.  But  as  interest  is  given  on  the  idea  not  merely  of  obliga- 
tion to  paj',  but  of  the  use  of  the  money  in  the  meantime:  when  a 
case  is  made  before  the  court  proper  for  bringing  the  money  in,  and 
the  court  orders  the  money  in,  the  sheriff  is  no  longer  under  obliga- 
tion to  pay  the  money  to  either  claimant;  he  is  no  longer  violating 
any  duty  in  not  paying  it;  the  money  is  in  custodia  legis;  the  sheriff  no 
longer  has  the  use  of  it;  and  upon  no  principle,  therefore,  can  he  be  held 
liable  to  pay  interest  after  the  time  of  bringing  the  money  into  court. 

In  the  action,  therefore,  on  the  trial  list  of  McDowell  against  the 
sheriff,  brought  on  his  official  bond,  the  sheriff  is  liable  for  the  money 
(now  ascertained  to  be  due  to  McDowell)  Avith  interest  from  the  end 
of  the  term  to  which  the  sale  of  defendant's  land  was  returned,  up  to 
the  time  when  the  sheriff,  by  leave,  brought  the  money  into  court. 

/.  A.  Bayard,  for  McDowell. 

Gray,  for  the  sheriff. 


28  Moore's  Ex'bs.  vs.  Lunney. 


JOHN  MOORE  and  ANDREW  BRADLEY,  Executors  of  J.  MOORE, 
dec'd.,  defendants  below  vs.  JAMES  LUNNEY,  plaintiff  below. 

The  entry  by  a  justice  of  the  peace  of  "  Judgment  for  plaintiff "  in  a  suit 
against  an  executor  or  administrator  is  necessarily  a  judgment  of  assets, 
and  therefore  a  good  entry. 

Certiorari  to  Justice  Robinson. 

Record.  Lunney  vs.  Moore  and  Bradley,  Executors  of  Moore. 
Action  on  a  proved  account — demand  $17  18^.  Summons;  appear- 
ance; trial  by  referees  and  "award  for  plaintiff  $16  63J."  Judgment 
accordingly  for  debt,  $16  63^  and  costs,  $4  84. 

Exception.  Because  the  judgment  is  rendered  on  the  said  award 
by  the  justice,  against  the  defendants  absolutely  in  an  action  against 
them  as  executors,  when  it  ought  to  have  been  a  judgment  of  assets. 

By  the  Court: 

Harrington,  Justice. — The  10th  section  of  the  act  of  assembly  de- 
clares, that  "every  judgment  before  a  justice  against  an  executor  or 
administrator,  as  such,  shall  be  of  assets,  and  shall  not  charge  the  ex- 
ecutor or  administrator  absolutely,  but  only  in  case  such  executor  or 
administrator  at  the  time  of  giving  the  judgment,  or  before  or  after- 
ward have  assets  which,  according  to  law,  ought  to  be  applied  to  the 
cause  of  action;  and,  all  cases  in  which  the  question  of  assets  shall 
be  determined,  shall  be  tried  by  the  justice  and  not  by  freeholders." 

Under  the  provision  of  this  section  the  justice  can  in  no  case  ren- 
der any  other  judgment  against  an  executor  or  administrator,  than  a 
judgment  of  assets;  the  effect  of  that  judgment  is  another  thing,  and 
may  be  varied  according  to  the  subsequent  finding  of  the  justice  on 
a  trial  of  the  question  of  assets;  but  the  character  of  the  judgment 
being  fixed  by  the  law,  and  necessarily  a  judgment  of  assets,  it  is  for 
us  to  say  whether  the  short  entry  of  "Judgment,"  in  a  case  where 
no  other  judgment  than  one  of  assets  can  be  rendered,  shall  not  be 
taken  to  be  a  judgment  of  assets.  The  law  specifies  what  the  judg- 
ment shall  be,  but  not  the  precise  form  in  which  it  shall  be  entered. 
If  the  simple  entry  of  "Judgment"  be  taken  to  be  a  judgment  of  as- 
sets, it  will  amount  to  the  same  thing  as  the  formal  entry  in  terms  of 
a  judgment  of  assets:  while  the  construction  that  requires  such  for- 
mal entry  will,  in  many  cases,  defeat  many  judgments  which  are  de- 
signed to  be,  and  which  in  their  legal  operation,  can  never  be  any 
thing  else  than  judgments  of  assets.  Argumentum  ab  inconvenienti 
plurimum  valet  in  lege,  and  it  would  necessarily  result  in  the  incon- 
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venience  stated  to  require  a  strictness  in  the  form  of  entry,  which 
the  law  does  not  necessarily  require.  No  danger  or  inconvenience 
can  result  from  a  contrary  construction.  The  simple  entry  of  "Judg- 
ment" against  an  executor  or  administrator,  can  never  be  mistaken 
for  a  judgment  against  him  personally,  if  we  adopt  the  construction 
that  it  shall  be  understood  to  mean,  what  by  law  it  can  only  mean, 
a  judgment  of  assets. 

The  act  of  assembly  is  silent  as  to  the  mode  of  proceeding  to 
charge  the  executor  or  administrator  personally  on  such  a  judgment, 
except  that  the  question  of  assets  shall  be  tried  by  the  justice,  and 
not  by  the  referees.  In  what  form  of  proceeding  ought  this  trial  to 
take  place?  By  separate  action  against  the  executor  or  administra- 
tor founded  on  this  judgment  and  proceeding  on  an  allegation  of  as- 
sets; by  scire  facias  suggesting  a  devastavit  or  alledging  assets,  or 
by  a  simple  allegation  before  the  justice  that  the  defendant  has  as- 
sets? If  the  latter,  what  notice  should  be  given  to  the  defendant,  and 
what  mode  of  proof  adopted?  All  these  are  interesting  and  impor- 
tant questions,  as  to  which  the  act  of  assembly  affords  no  direction 
and  furnishes  no  guide. 

On  these  questions  the  court  do  not  at  present  feel  themselves  autho- 
rized to  indicate  any  form  of  proceeding.  They  cannot  legislate  on 
the  question;  but  M'hen  a  case  arises,  it  will  be  for  them  to  say  whether 
the  mode  adopted  by  the  justice  substantially  answers  the  end  pro- 
posed by  the  law,  and  has  aiforded  reasonable  checks  and  securities 
against  oppression  or  injustice. 

Judgment  affirmed. 

Booth,  for  plaintiff  in  error. 

Rodney,  for  defendant  in  error. 


The  State,  use  of  THOS.  JANVIER,  Trustee  vs.  PETEE  VAN- 
DEVEE,  (Sheriff)  and  others,  his  sureties. 

The  sheriflF  is  bound  for  the  safe  keeping  of  goods  levied  on,  and  for  their  value 

at  a  sale. 
He  is  bound  to  sell  with  reasonable  diligence,  and  may  not  put  it  off  to  the 

last  day  allowed  by  his  writ,  if  the  plaintiff  is  injured  by  such  delay. 
Amendment  allowed  as  to  a  plea  of  nul  tiel  record,  after  the  jury  was  sworn. 
A  special  demand  for  money  made  by  sheriff  on  execution  not  necessary  before 

action. 

Action  of  debt  on  the  sheriff's  recognizance,  against  the  principal 
and  sureties. 


30  Janvier  vs.  Vaxdever. 

Tried  before  Judges  Harrington  and  Ijayton,  the  Chief  Justice  hav- 
ing been  of  counsel  in  the  cause. 

The  narr.  set  out  the  recognizance  and  also  a  judgment  recovered 
at  the  suit  of  Thomas  Janvier  vs.  Enoch  E.  Camp,  for  $1,712  00 — 
(Real  debt  $855  50:) — A  fi.  fa.  issued  and  returned:  "Stayed  by  or- 
der of  plaintiff:" — An  alias  H.  fa.  issued  and  delivered  to  the  sheriff 
and  returned  "Levied  on  goods  and  chatties  as  per  inventory  and 
appraisement  annexed,  subject  to  rent  due;  afterward  sold  said  goods 
for  $480  64:" — and  assigned  the  following  breaches: — 

1st.  That  the  sheriff  did  not  duly  return  this  writ:  2d.  That  he  did 
not  proceed  to  execute  it  without  delay,  but  after  the  seizure  and  ap- 
praisement, left  the  goods  in  defendant's  hands,  &c.,  and  refused  and 
neglected  to  sell  them  after  the  thirty  days  allowed  by  law  expired, 
although  urged  to  sell  by  the  plaintiff.  3d.  That  he  returned  a  levy 
subject  to  rent  due,  whereas  there  was  no  rent  due,  nor  were  all  the 
said  goods  subject  to  rent.  4th.  That  the  sheriff  seized  and  appraised 
goods  of  defendant  to  the  value  of  $1,024  00,  from  which  he  ought 
to  have  made  the  debt;  but  that  disregarding,  &c.,  he  had  not  the 
money  at  court,  &c.  5th.  The  non-payment  to  plaintiff  of  the  amount 
of  sales  returned,  viz:  $480  64. 

To  these  breaches  the  defendants  pleaded:  Ist.  Nid  tiel  record  as 
to  the  recognizance;  the  judgment;  the  fi.  fa,  and  the  alias  fi.  fa. 
2d.  To  the  first  breach,  that  Peter  Vandever  was  not  sheriff  at  the 
return  day  of  the  writ.  3d.  To  the  second  breach,  that  he  did  duly 
execute  the  writ  of  fi.  fa.,  and  sold  the  goods  on  the  19th  November, 
1836,  for  $480  64.  4th.  To  the  third  breach,  that  there  was  rent 
due  from  Camp  which  the  sheriff  was  bound  to  pay  out  of  the  sales 
of  the  goods.  5th.  To  the  fourth  breach,  that  the  sheriff  sold  all  the 
goods  seized,  for  $480  64.  6th.  To  the  fifth  breach,  payment  of  the 
amount  due  to  plaintiff  out  of  the  sales,  deducting  rent  and  costs. 

On  the  trial  of  the  pleas  of  nul  ticl  record,  the  judgment  was  ob- 
jected to,  1st.  Because  it  was  a  judgment  confessed  in  vacation,  on 
warrant  of  attorney;  and,  on  looking  at  the  narr.,  it  appeared  not  to 
be  signed  by  the  attorney.  The  judgment  is  a  nullity  without  the 
confession,  and  there  is  no  confession  without  the  signature  of  the  at- 
torney to  the  narr.  The  warrant  is  general  to  any  attorney;  it  is  an 
act  done  out  of  court  and,  therefore,  ought  to  be  strictly  done.  The 
entry  of  the  judgment  by  the  prothonotary  is  of  no  avail  without  a 
sufficient  confession,  which  cannot  be  without  the  signature  of  the 
attorney  confessing  the  judgment;  and  this  is  the  usual  practice. 
2d.  That  the  narr.  filed  on  which  that  judgment  was  confessed, 
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states  the  debt  to  be  due  to  Thomas  Janvier,  in  trust,  and  the  decla- 
ration in  this  case  sets  out  a  judgment  in  favor  of  Thomas  Janvier, 
trustee:  that  this  being  matter  of  description  was  fatal. 

It  was  answered  that  this  narr.,  was  drawn  in  the  attorney's  hand- 
writing, contained  his  name  in  the  body  of  the  confession,  and  was 
endorsed  with  a  direction  to  the  prothonotary  to  enter  the  judgment 
according  to  this  confession,  and  this  direction  was  signed  by  the  at- 
torney: that  if  the  want  of  the  attorney's  signature  were  error,  the 
court  would  allow  it  now  to  be  signed  and  thus  amended,  or  would 
even  allow  a  new  narr.  to  be  filed  nunc  pro  tunc:  that  as  to  the 
other  ground  the  judgment  set  out  was  precisely  as  it  stood  on  the 
record,  in  the  name  of  Thomas  Janvier,  trustee,  although  it  was 
true  that  in  the  confession  it  was  to  Thomas  Janvier,  in  trust.  The 
former  and  not  the  latter  was  the  judgment  declared  on.  But  addi- 
tionally on  the  plea  of  nul  tiel  record  the  matter  for  trial  was,  whether 
there  is  a  record  of  such  a  judgment,  and  not  whether  such  judgment 
was  entered  regularly  or  irregularly.  The  propriety  of  the  entry  of 
such  judgment  cannot  be  inquired  into  in  this  proceeding;  nor  other- 
wise than  on  a  writ  of  error. 

To  which  it  was  replied,  that  as  to  the  amendment,  it  was  not  al- 
lowable after  the  jury  was  sworn.  It  would  be  to  grant  leave  now 
to  enter  the  judgment;  for  if  the  confession  in  the  narr.,  be  no\  suflB- 
cient  to  justify  the  entry,  then  there  is  no  judgment.  Yet  the  plaintiff 
had  declared  that  there  was  a  judgment,  and  the  parties  were  at  issue 
on  that  question.  Doubtless,  under  other  circumstances,  and  on  mo- 
tion on  the  equity  side  of  the  court,  permission  might  be  granted  to 
sign  the  attorney's  name,  or  even  to  file  a  new  narr.,  nunc  pro  tunc; 
but  not  for  the  purposes  of  a  cause  standing  at  issue  on  the  very  point, 
and  with  a  jury  drawn  and  sworn. 

Per  Curiam. 

Harrington,  Justice. — The  points  presented  on  the  pleas  of  nul 
tiel  record  in  this  case  are  two:  1st.  That  the  judgment  set  out  in  the 
declaration  does  not  legally  exist,  because  the  confession  in  virtue  of 
which  it  was  entered,  was  not  signed  by  the  attorney;  and  2d.  That 
it  is  not  the  same  Judgment  with  the  one  now  produced,  because  it  is 
stated  to  be  at  the  suit  of  Thomas  Janvier,  trustee,  and  the  confession 
produced  to  sustain  the  judgment  declared  on,  is  in  favor  of  Thomas 
Janvier,  in  trust.  The  record  entry  of  the  judgment  is  as  described 
in  this  declaration,  in  favor  of  Thomas  Janvier,  trustee,  differing  in 
that  respect  in  terms,  from  the  confession  of  judgment. 

We  are  then  to  inquire  1st.  What  is  the  judgment;  the  record  en- 
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try  made  by  the  prothonotary  and  signed  by  him,  or  the  written  con- 
fession drawn  up  by  the  attorney  and  left  with  him  as  his  authority 
to  enter  the  judgment?  The  old  constitution,  article  6,  section  18, 
authorized  the  prothonotary  "to  sign  confessions  of  judgment."  The 
amended  constitution,  article  6,  section  23,  empowers  the  prothono- 
tary "to  enter  judgments  according  to  law  and  the  practice  of  the 
court."  The  power  conferred  by  the  two  constitutions  was  proba- 
bly intended  to  be  the  same;  but  the  latter  refers  to  existing  laws, 
which  regard  the  docket  entry  as  the  judgment.  {Digest  392,  485.) 
The  act  concerning  the  lien  of  judgments  declares  that  they  shall  not 
bind  by  relation  to  the  term  in  or  of  which  they  are  entered  "but  on- 
ly from  the  time  of  actual  entering  or  signing;"  provided  that  judg- 
ment upon  a  verdict,  if  entered  before  the  end  of  the  next  term,  shall 
be  deemed  to  be  entered  at  the  same  time  as  the  verdict.  In  case  of 
several  verdicts  entered  on  the  same  day,  the  first  Entered  shall  have 
priority,  &c.  &c. 

From  these  it  appears  that  the  judgment  is  the  record  entry  made 
by  the  clerk,  which  in  this  case  corresponds  exactly  with  the  judg- 
ment declared  on.  But,  if  this  were  not  so,  the  question  would  be 
whether  we  could  not  allow  the  plaintiff  now  to  amend  his  confes- 
sion, by  signing  the  attorney's  name  to  it.  In  both  of  our  constitutions 
provisions  have  been  made  authorizing  the  amendment  of  pleadings 
for  the  purposes  of  justice,  at  any  time  before  judgment;  showing  a 
solicitude  on  this  subject  which,  I  think,  has  not  been  met  by  a  cor- 
responding liberality  in  the  courts.  Immediately  after  the  adop- 
tion of  the  constitution  of  1792,  the  construction  placed  upon  this 
clause,  restrained  amendments  to  narrower  limits.  They  axe  not  al- 
lowed "at  any  time  before  judgment."  For  more  than  forty  years 
the  decisions  and  practice  have  uniformly  refused  to  permit  the 
amendment  of  pleadings,  so  as  to  affect  issues  of  fact  after  a  jury  was 
sworn.  The  rule  is  no  doubt  in  general  correct,  to  keep  the  parties 
to  the  matters  they  have  agreed  to  try,  and  the  jury  to  the  issues 
they  have  sworn  to  try;  and  the  jury  could  not  properly  proceed  with 
the  cause  after  the  issues  were  changed;  but  it  would  often  be  better, 
and  conduce  more  to  the  ends  of  justice,  to  discharge  a  jury  so  cir- 
cumstanced, at  the  expense  of  the  party  requiring  the  amendment, 
than  to  compel  him  to  go  to  trial  when  his  pleadings  do  not  present 
the  true  points  of  his  cause;  or  turn  him  out  of  court  perhaps  without 
remedy.  The  rule,  however,  as  to  amending  issues  of  fact  was  the 
established  rule  of  both  the  old  courts,  and  has  been  followed  by  this 
court;  but  it  is  not  necessarily  applicable  to  an  issue  on  a  plea  of  nul 
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tiel  record,  as  to  which  the  jury  are  not  sworn,  and  which  they  are 
not  to  try.  In  such  case,  where  justice  seemed  to  require  it,  this 
court  has  heretofore  allowed  amendments;  and  we  are  disposed  to 
follow  if  not  to  extend  such  practice  in  accordance  with  the  consti- 
tutional authority  and  the  requirements  of  justice.  In  the  case  of 
Latimer,  administrator  of  Richardson  vs.  Vandever,  which  was  a 
scire  facias  on  a  judgment  entered  by  confession  in  1806,  brought  to 
May  term  1836,  the  plea  of  nul  tiel  record  was  pleaded;  and,  when 
the  case  came  on  for  trial,  it  was  objected  on  this  issue  that  no  narr. 
had  ever  been  filed  authorizing  the  entry  of  judgment.  When,  "on 
motion  of  R.  H.  Bayard,  attorney  for  plaintiff,  it  was  ordered  by  the 
court  that  a  narr  be  filed  nunc  pro  tunc." 

For  another  reason  the  defendants  must  fail  on  their  plea  of  nul 
tiel  record.  On  such  plea  the  sole  question  is  whether  there  be  such 
a  judgment  as  is  declared  on,  and  it  is  not  competent  to  object  to  the 
warrant  of  attorney,  or  the  mode  of  its  execution.  The  defendant 
must  move  to  set  aside  the  judgment,  or  take  his  writ  of  error.  The 
plaintilE  in  this  case  may  amend  his  narr.  in  the  judgment  confessed, 
by  adding  the  attorney's  name  to  it,  if  he  please;  but  we  shall  give 
judgment  against  the  defendant  on  the  plea  of  nul  tiel  record,  with- 
out such  amendment,  on  the  other  ground. 

The  plaintiff  then  gave  in  evidence  the  judgments  of  Thomas  Jan- 
vier, trustee  vs.  Enoch  E.  Camp,  for  $855  50,  real  debt  and  interest 
thereon  from  8th  February,  1836;  a  H.  fa.  to  May  term,  1836,  "stay- 
ed by  order  of  plaintiff;"  and  an  alias  H.  fa.  to  November  term,  1836, 
dated  May  12,  1836,  and  returned  "levied  on  goods  and  chattels  as 
per  inventory  and  appraisement  (dated  31st  May,  and  amounting  to 
$1024  00)  subject  to  rent;  and  goods  afterwards  sold  for  $480  64." 

He  proved  that  the  articles  levied  on,  being  a  printing  press  and 
establishment,  and  small  stationery  store,  were  left  with  the  defen- 
dant after  the  levy,  and  used  by  him;  that  he  gave  the  sheriff  written 
notice  on  the  4th  October,  to  proceed  with  the  execution  and  sell  the 
goods,  which  the  sheriff  refused  to  do,  but  left  them  with  the  defen- 
dant until  the  19th  November,  being  the  Saturday  next  before  his 
writ  was  returnable  on  Monday,  when  he  sold  such  of  them  as  could 
be  found  for  $480  64. 

On  this  proof,  Rodney  and  Booth  for  the  plaintiff,  asked  the  jury  to 
render  a  verdict  against  the  sheriff  and  his  sureties,  for  the  whole 
amount  of  plaintiff's  judgment,  for  the  sheriff's  neglect  in  executing 
the  alias  fi.  fa. 

/.  A.  Bayard,  contra,  contended  that  if  the  sheriff  executed  the 
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writ  according  to  its  command,  it  was  sufficient:  that  he  had  the 
whole  period  up  to  the  return  day  for  tlie  execution  of  process,  and 
the  plaintiff  had  no  right  to  interfere  with  or  direct  him:  that  he  was 
not  bound  to  sell  at  the  plaintiff's  orders,  but  under  the  order  of  his 
writ;  and  if  he  did  sell,  though  at  the  last  moment  before  the  court, 
he  discharged  his  duty  and  was  not  liable  for  the  delay,  unless  that 
was  fraudulent,  in  which  case  his  sureties  would  not  be  liable.  If 
he  wilfully  and  maliciously  delayed  the  sale  to  defraud  the  plaintiff, 
the  sheriff  would  be  liable  in  an  action  on  the  case;  but  neither  he 
nor  his  sureties  on  the  recognizance.  He  would  be  equally  liable  to 
the  defendant  for  selling  maliciously  too  soon,  as  to  the  plaintiff  for 
maliciously  delaying  the  sale;  and  to  both  in  the  same  form  of  action. 

Harrington,  Justice,  charged  the  jury. — "In  England  the  sheriff 
is  bound  for  the  amount  of  the  inventory  and  appraisement  of  goods 
taken  in  execution,  which  is  a  satisfaction  of  the  debt  to  that  amount; 
he  therefore,  in  practice,  usually  seizes  and  removes  from  the  custody 
of  the  defendant,  all  goods  levied  on.  Such  is  neither  the  custom 
nor  the  law  of  this  State.     (1  Harr.  Rep.  503.) 

The  sheriff  in  this  State  is  not  finally  bound  for  the  amount  of 
the  appraisement  of  goods  taJcen  in  execution,  but  only  for  the  amount 
that  such  goods  will  bring  at  a  fair  sale. 

When  a  writ  of  execution  is  issued  and  delivered  to  the  sheriff,  it 
is  his  duty  forthwith,  or  within  a  reasonable  time,  to  proceed  to  make 
a  levy;  and  after  the  levy  he  is  responsible  for  the  safekeeping  and 
production  of  all  the  goods,  and  for  their  value  at  a  fair  public  sale, 
which  he  is  required  to  make  according  to  the  command  of  his  writ, 
and  at  such  sale  to  sell  all  the  goods  levied  on.  If  any  of  the  pro- 
perty have  been  disposed  of  or  wasted  by  the  defendant,  the  sheriff 
is  bound  to  make  good  the  deficiency.  He  is  to  execute  writs  de- 
livered to  him  without  delay;  that  is,  with  reasonable  diligence,  ac- 
cording to  the  exigency  of  the  writ,  and  of  the  case.  What  is  rea- 
sonable diligence  must  often  depend  on  circumstances.  Ordinarily, 
as  the  writ  commands  the  sheriff  to  levy  and  make  the  money,  and 
have  it  at  the  court,  he  would  have  a  discretion  as  to  the  time  of  ac- 
tual sale  of  property  levied  on  by  him;  but  this  discretion  should  be 
used  so  as  not  to  injure  the  plaintiff.  His  writ  commands  him  to 
levy  and  make  the  money;  and  his  duty  obliges  him  to  do  this,  with- 
out unreasonable  delay,  such  delay  as  would  prejudice  and  injure  the 
plaintiff;  and  if  in  a  given  case  the  putting  off  a  sale  to  the  last  day 
allowed  by  the  writ  would,  on  account  of  the  wasting  of  property  or 
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otherwise  injure  the  plaintiff,  such  delay  would  be  a  violation  of  the 
sheriff's  duty,  and  a  breach  of  his  official  obligation. 

It  has  been  contended  by  the  defendant's  counsel  that  a  sheriff  is 
not  bound  to  sell  property  levied  on  earlier  than  the  full  time  allow- 
ed him  by  the  command  of  the  writ  to  make  the  money;  but  the 
same  Avrit  orders  him  to  make  the  levy,  and  it  is  admitted  that  he  is 
bound  to  make  the  levy  within  reasonable  time,  and  that  he  has  not 
for  this  purpose  the  whole  time  intervening  between  the  issuing  and 
return  of  the  writ. 

It  is  the  opinion  of  the  court  that  the  sheriff  is  equally  bound  to 
sell  within  reasonable  time,  having  reference  to  the  circumstances  of 
the  particular  case;  and,  though  the  plaintiff  cannot  dictate  to  him 
the  time  of  sale,  he  may  by  his  orders  and  notices  to  the  sheriff,  put 
him  on  his  guard,  and  compel  him  to  strict  diligence  in  the  execution 
of  process.  The  plaintiff's  order  to  the  sheriff  cannot  make  a  case 
of  necessity,  requiring  the  sheriff  to  use  extraordinary  haste  in  selling 
property;  but  if  the  sheriff,  after  such  order,  chooses  to  delay  the  sale 
to  the  utmost  limit  of  time  allowed  by  his  writ,  he  ought  to  be  pre- 
pared clearly  to  satisfy  a  jury  that  such  delay  was  not  unreasonable, 
and  did  not  occasion  loss  to  the  plaintiff. 

In  our  view  the  question  of  diligence  is  for  the  jury  to  decide, 
under  the  direction  of  the  court  upon  the  circumstances  of  each 
case.  The  writ  of  execution  commands  the  sheriff  to  levy  and 
make  the  money,  and  to  have  it  at  the  court  next  ensuing;  ordi- 
narily, if  he  does  this  he  performs  his  duty,  without  reference  to 
the  time  of  sale;  but  if  he  do  not  produce  the  money  at  court,  it 
becomes  important  to  inquire  whether  he  has  performed  his  duty  in 
the  meantime;  whether  he  has  executed  the  writ  according  to  his 
duty  and  the  terms  of  his  recognizance,  without  delay.  Has  he  made 
his  levy  in  due  time?  What  is  due  time  in  reference  to  the  levy? 
Has  he  the  whole  time  previous  to  the  return  of  the  writ  to  make  the 
levy  in?  It  is  admitted  that  he  has  not,  and  yet  it  is  contended  that 
he  has  the  whole  time  in  reference  to  a  sale.  In  our  opinion,  the  rule 
as  to  both  is  the  same;  it  must  be  done  in  reasonable  time.  Of  course 
much  greater  activity  must  be  used  by  the  sheriff  in  making  the  levy 
than  in  making  a  sale,  for  this  is  reasonable;  and  in  most  cases  it  would 
not  be  unreasonable  to  defer  the  sale  until  the  longest  period  before 
the  return  day  of  the  writ;  but  if  in  any  particular  case  such  a  delay 
would  be  prejudicial  and  injurious  to  the  plaintiff,  it  is  unreasonable 
and  a  violation  of  the  sheriff's  official  duty. 

In  this  case  the  fi.  frf.  issued  12th  May,  1836,  and  was  levied  im- 
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mediately.  The  sale  took  place  on  the  19th  November,  and  the  writ 
was  returnable  on  the  following  Monday.  If  the  jury  are  of  opinion, 
from  the  situation  of  defendant  in  the  meantime,  or  other  circum- 
stances in  proof  before  them,  that  this  delay  of  selling  was  unrea- 
sonable, they  ought  to  find  a  verdict  for  the  plaintiff  for  the  whole 
amount  of  his  debt  and  interest;  if  they  do  not  think  such  delay  was 
unreasonable,  it  will  then  be  for  them  to  inquire  whether  all  the  pro- 
perty levied  on  was  in  fact  sold  by  the  sheriff.  If  it  was,  the  jury 
ought  to  find  for  the  amount  of  the  sales;  if  any  part  of  the  property 
was  not  sold,  they  should  charge  the  value  of  such  property  in  addi- 
tion to  the  amount  of  the  sales. 

In  either  case  the  jury  ought  to  aJlow  interest  on  the  amount  found 
due,  from  the  end  of  the  term  to  which  the  writ  of  execution  was 
returnable,  to  wit:  November  term,  183().  It  was  the  duty  of  the 
sheriff  to  have  the  money  ready  to  pay  to  the  plaintiff  at  that  time; 
and  it  was  not  necessary  for  the  plaintiff  to  prove  any  demand  of 
payment  before  he  brought  his  action.     (2  Phil.  Ev.  225.) 

Verdict  for  plaintiff  $1,051  25. 

Rodney  and  Booth,  for  plaintiff. 

/.  A.  Bayard,  for  defendants. 


READ'S  Administrator  vs.  RANDEL. 

DoUarage  disallowed  on  an  execution  levied  for  more  than  thirty  days,  but 
without  notice  to  the  defendant. 

Fieri  facias.  "Levied  as  per  inventory  and  appraisement,  and  set- 
tled by  defendant."    Motion  to  disallow  the  sheriff's  dollarage. 

The  sheriff  had  the  execution  in  hand  more  than  thirty  days.  He 
levied  the  same  upon  the  defendant's  goods  and  chattels  at  his  place 
of  residence;  but  the  defendant  and  his  family  were  all  out  of  the 
State,  and  did  not  return  until  after  the  expiration  of  the  thirty  days, 
when  he  paid  the  money. 

Per  Curiam : 

Bayard,  Chief  Justice: — The  act  of  assembly  prohibits  the  sale  of 
goods  taken  in  execution  until  the  expiration  of  thirty  days  after  the 
levy  thereon,  and  notice  thereof  to  the  defendant;  to  the  end  that  any 
person  concerned  may  relieve  the  same  by  paying  the  money.  This 
is  one  object  as  expressed  in  the  act;  and  there  is  another,  the  saving 
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of  costs.  "If  an  execution  be  levied  on  goods  or  chattels  and  settled 
without  a  sale  after  the  expiration  of  thirty  days  from  the  levy  and 
notice  as  aforesaid,  the  sheriff  shall  be  entitled  to  dollarage;  but  if 
settled  before  the  expiration  of  said  thirty  days,  dollarage  shall  iiot 
be  allowed."  (Digest  241.)  The  object  of  the  act  can  only  be  answer- 
ed by  reference  to  the  notice,  and  not  the  levy;  but  if  actual  notice 
be  required,  then  a  defendant  by  going  out  of  the  State,  could  ])re- 
vent  a  sale;  for  the  same  time  is  required,  after  notice,  to  legalize  a 
sale,  as  to  entitle  the  sheriff  to  his  dollarage.  It  is  clear  then,  that 
constructive  notice  would  be  sufficient,  and  this  ought  to  be  the  best 
notice  the  nature  of  the  case  will  allow.  The  levy  alone  cannot  l)e 
construed  a  sufficient  notice,  for  the  act  expressly  requires  notice  in 
addition  to  the  levy.  Notice  left  at  the  place  of  abode  with  any  one 
in  charge  of  the  house;  or  affixed  to  the  door,  if  no  one  was  in  charge, 
would  have  been  in  this  case  sufficient. 

Dollarage  disallowed. 

Wales,  for  defendant. 

Gray,  for  the  sheriff. 


JOHN  JANVIER  vs.  JAMES  N.  SUTTON. 
GEORGE  HOUSTON  vs.  JAMES  N.  SUTTON. 

J.  having  issued  an  execution  against  S.  placed  it  in  the  sheriff's  hands,  Avith 
orders  "  to  hold  and  not  proceed  unless  instructed  to  do  so,  or  compelled  by 
other  judgment  creditors;  "  held  that  his  execution  did  not  in  consequence 
of  this  order,  lose  its  preference  over  subsequently  issued  executions. 

It  seems  that  a  mere  stay  of  execution  process  until  further  orders,  will  not 
deprive  it  of  its  legal  priority. 

Such  a  stay  is  not  per  se  a  badge  of  fraud;  other  circumstances  must  appear 
to  make  it  fraudulent. 

It  seems  that  a  conditional  order  to  the  prothonotary  to  issue  execution  if 
any  other  creditor  ordered  one  is  illegal,  and  a  subsequent  execution,  actu- 
ally ordered,  would  be  entitled  to  the  preference. 

The  first  of  these  cases  was  an  alias  plu.  fi.  fa.,  for  $3,G3G  28, 
issued  Sept.  9,  1839,  to  Nov.  Term,  1839.  The  second  a  fi.  fa.,  for 
$1,200:  issued  Sept.  19,  1869,  to  Nov.  Term,  1839. 

To  both  of  these  writs  the  sheriff  returned  a  levy  and  sale  of  de- 
fendant's goods;  and  he  brought  into  court  $1,691  40,  the  proceeds 
of  sale. 

Booth,  for  the  second  execution  creditor,  moved  for  leave  to  take 
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out  of  court  the  amount  of  liis  execution,  on  the  ground  that  Janvier 
had  lost  preference  by  the  irregular  mode  of  issuing  his  execution, 
and  by  staying  the  same  in  the  sheriff's  hands. 

Janvier's  judgment  was  entered  4th  Nov.  1833,  and  a  fi.  fa.  vice 
comes  issued  to  November  term,  1833;  an  alias  fi.  fa.  to  November 
term,  1834,  returned  "stayed  by  order  of  plaintiff's  attorney;"  a 
plurie?  fi.  fa.  to  May  term,  1835,  with  the  same  return;  and  then  fol- 
lowed the  present  writ  of  alias  pluries  fi.  fa.,  which  was  issued  on  the 
9th  Sept.  1839,  and  placed  in  the  sheriff's  hands  with  written  in- 
structions "to  hold  it  in  his  hands  and  not  proceed  unless  instructed 
to  do  so,  or  compelled  by  other  judgment  creditors." 

Houston's  judgment  was  entered  10th  August  1838,  with  a  stay 
of  execution  until  2d  August  1839.  His  fi.  fa.  issued  19th  Septem- 
ber 1839,  and  was  delivered  to  the  sherii!  with  verbal  directions  to 
levy  it  when  he  went  to  levy  the  other  executions. 

The  prothonotary  proved  that  shortly  before  the  issuing  of  Janvier's 
writ  of  alias  plu.  fi.  fa.  he  received  from  the  plaintiff  written  orders 
to  issue  it  and  deliver  it  to  the  sheriff;  and,  at  the  same  time,  verbal 
orders  not  to  issue  unless  some  other  person  ordered  an  execution 
against  Sutton:  that  on  the  next  day  Houston  came  to  see  if  any  ex- 
ecution had  been  issued;  and,  being  told  of  these  orders,  declined 
ordering  an  execution  on  his  judgment,  saying  that  it  was  useless  if 
Janvier's  was  to  be  issued  first.  In  a  few  days  Janvier  made  his 
order  peremptory,  and  his  writ  was  issued,  and  delivered  to  the 
sheriff;  after  which  Houston's  writ  was  ordered  and  issued. 

On  these  facts  Booth  contended,  that  the  conditional  order  to  the 
prothonotary  was  a  legal  fraud  on  Houston;  and,  that  Janvier's  exe- 
cution had  lost  its  preference,  both  on  this  account  and  because  of 
his  staying  it  in  the  sheriff's  hands.  He  cited  Pringle  vs.  Isaac,  5 
Eug.  Exch.  Rep.  147;  Smalkomh  vs.  Buckingham,  1  Salk.  320;  Doker 
Ex'r  of  Goif  vs.  Hosier,  9  Com.  Law  Rep.  488;  Doty  vs.  Turner,  8 
Johns.  Rep.  20. 

Rodney  replied,  that  the  conditional  order  to  the  prothonotary  had 
not  been  acted  on,  Janvier's  execution  having  in  fact  issued  before 
Houston  gave  any  order  for  his;  and  that,  in  respect  to  the  orders 
given  the  sheriff,  if  they  would  even  under  the  strict  English  rule 
forfeit  the  plaintiff's  priority,  such  had  never  been  considered  the 
rule  in  this  State;  nor,  perhaps,  in  this  country.  He  cited  Levy  vs. 
Wallis,  4  Dallas  Rep.  167,  and  Farmers'  Bank  vs.  Rogers  &  Reeves, 
said  to  have  been  in  this  court. 

Curia  advisare  vult. 
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Bayard,  Chief  Justice: — This  case  presents  the  same  point  which 
was  decided  in  the  cases  of  Kellog  vs.  Griffin,  17  Johns.  274,  and 
Pringle  vs.  Isaac,  11  Price  Exch.  Rep.  445,  in  both  of  which  the 
plaintiff  as  in  this  wished  to  indulge  the  defendant,  and  yet  to  pre- 
serve his  lien,  and  gave  like  conditional  orders  to  the  sheriff  not  to 
proceed,  unless  pressed  by  junior  executions.  The  uniform  current 
of  decisions  in.  the  English  courts,  and  in  those  of  Xew  York,  has  set- 
tled the  principle,  that  if-  the  plaintiff  suffers  his  execution  to  become 
dormant,  it  is  to  be  considered  as  constructively  fraudulent  against 
subsequent  execution  creditors,  ajid  loses  its  priority.  The  practice 
in  this  State  has  been  for  the  sheriff  to  levy  on  the  goods,  make  an 
inventory  and  appraisement  of  them,  and  leave  them  in  the  hands  of 
the  defendant.  This  is  a  greater  latitude  than  is  allowed  by  the  Eng- 
lish practice.  The  mere  fact  then,  under  our  practice,  of  lea,ving 
the  goods  in  the  hands  of  the  defendant,  is  not  per  se  fraudulent,  and 
does  not  jeopard  the  lien  of  the  execution.  But  if  the  plaintiff  sus- 
pends his  execution,  by  any  order  to  the  sheriff  which  shows  that 
it  is  not  his  immediate  intention  to  collect  the  debt  but  to  cover  the 
property  of  the  debtor  for  his  use,  it  is  in  abuse  of  the  process  which 
the  law  will  not  permit,  and  considers  as  a  fraud  upon  subsequent 
creditors.  In  the  case  of  Kempland  vs.  Macaulcy  et  al.,  Peake  N. 
P.  C.  66,  it  was  ruled  by  lord  Kenyon,  that  where  the  plaintiff's  at- 
torney directed  the  sheriff  not  to  levy  under  the  writ  until  a  future 
day,  it  was  the  duty  of  the  sheriff  to  levy  under  another  execution 
coming  in  the  mean  time,  because  he  had  no  right  to  keep  the  first 
writ  hanging  over  the  heads  of  other  creditors.  The  principle  ap- 
plies as  well  to  an  indefinite  as  to  a  definite  postponement.  A  strin- 
gent objection  to  a  conditional  postponement  such  as  that  presented 
in  this  case,  and  in  those  to  which  I  have  referred,  is  that  it  converts 
a  public  officer  into  a  private  agent.  The  sheriff  is  a  public  officer 
who  has  no  right  to  grant  any  indulgence  himself,  nor  to  lend  him- 
self to  any  plans  of  accommodation  which  may  prejudice  the  rights 
of  others.  Additionally,  it  may  be  remarked,  that  at  a  very  early 
period  in,  the  history  of  this  government,  an  act  of  assembly  was 
passed  {Dig.  75,)  invalidating  all  sales  of  goods  or  chattels,  unless 
there  Avas  an  actual  delivery  of  the  possession  to  the  vendee,  and 
making  them  liable  to  the  demands  of  all  creditors  if  they  returned 
to  and  continued  in  the  possession  of  the  vendor. 

To  permit  the  lien  of  an  execution  to  preserve  its  priority  where 
the  plaintiff  suffers  it  to  be  dormant,  or  indicates  by  his  conduct  that 
it  is  not  his  intention  to  levy  the  debt;  but  merely  to  cover  the  pro- 
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perty  of  his  debtor,  would  be  in  effect  to  defeat  the  salutary  provi- 
sions of  the  law,  and  enable  the  parties  to  practice  the  same  fraud 
by  means  of  a  judgment  and  execution.  It  is  true,  that  a  decision 
was  made  in  the  year  1818,  in  the  Court  of  Common  Pleas,  in  Kent 
county,  in  the  case  of  Starr  &  Co.  vs.  Lnvis  &  Purdcn,  which  sus- 
tained the  lien  of  the  first  execution,  although  stayed  by  the  plaintiff; 
but  it  is  understood  that  a  contrary  decision  was  afterwards  made 
by  the  same  court  in  Sussex  county,  and  the  opinion  and  practice  of 
the  profession  in  New  Castle  county,  has  been  in  accordance  with 
the  principles  of  the  common  laM'.  I  am,  therefore,  clearly  of  opinion 
that  wherever  an  execution  is  suffered  to  become  dormant  by  any  act 
or  omission  of  the  plaintiff,  it  loses  its  priority;  and  an  execution 
coming  in  the  meantime,  is  entitled  to  preference. 

Harrington,  Judge. — I  have  examined  the  records  in  Kent  coun- 
ty, and  find  that  "stayed  by  order  of  plaintiff,"  is  a  very  common  re- 
turn to  execution  process.  Such  returns  are  made  to  almost  every 
term;  and  they  could  have  become  common  only  upon  the  opinion 
existing  at  the  bar,  that  the  English  rule  had  not  been  adopted  here, 
and  that  a  plaintiff  could  show  this  lenity  to  his  debtor  without  there- 
by losing  the  priority  of  his  execution.  This  opinion,  which  I  may 
say  is  unanimous  with  the  Kent  lawyers,  I  find  upon  inquiry  to  have 
been  sustained  by  several  decisions  in  the  old  courts,  and  particular- 
ly by  the  case  of  Starr  &  Co.  vs.  Lcuns  &  Purden  in  which,  by 
agreement  of  counsel  entered  on  the  record,  the  very  question  was 
brought  before  the  Court  of  Common  Pleas,  with  a  view  of  settling 
the  law.  The  law  was  settled  by  that  court  after  full  argument  and 
deliberation,  contrary  to  the  English  rule,  which  the  court  said  "a 
long  course  of  practice  had,  in  this  State  modified,  and  in  fact  abro- 
gated." (a.) 

The  frequent  returns  of  executions  stayed,  show  that  this  decision 
was  regarded  as  establishing  a  principle;  and  I  have  perhaps  on  this  ac- 
count not  been  able  to  find  any  subsequent  case  in  which  the  question 


(a)  I  am  indebted  to  Mr.  J.  M.  Clayton,  for  the  following  report  of  the 
case  of 

Starr  &  Co.  vs.  Lewis  &  Purden.  Court  of  Common  Pleas,  Kent 
county,  November  Term,  1818. 

The  plaintiffs  sued  out  execution  against  Lewis  &  Purden,  which  was 
returned  "  stayed  by  order  of  plaintiffs."  After  this  the  defendants  gave 
credit  to  Lewis  &  Purden,  obtained  judgment  and  sued  out  a  fi.  fa.  The 
plaintiffs  then  issued  a  venditioni  exponas,  and  the  question  was  who 
should  take  the  proceeds. 
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was  raised  until  the  case  of  The  Farmers'  Bank  vs.  Rogers  &  Reeves, 
cited  in  the  argument.  But  I  well  remember  that  on  the  trial  of  Fid- 
deman  vs.  Biddle,  (1  Harr.  Rep.  500,)  this  question  was  treated  as 
settled,  though  the  case  went  oif  on  other  grounds.     The  case  of  Tlie 

Starr  &  Go's.  fi.  fa.  issued  to  November  term,  1815,  and  was  returned 
"  levied,  &c." —  venditioni  exponas  to  May  term,  1816,  returned  "  stayed 
by  order  of  plaintiffs." — alias  venditioni  exj)onas  to  November  term, 
1818,  returned  "  goods  sold  on  17th  July,  and  sufficient." 

Fisher  &  Shockley's  judgment  was  obtained  on  the  4th  April,  1818,  and 
fi.  fa.  issued  the  same  day  to  October  term,  1818,  which  was  returned 
**  levied,  &c.,  and  sold  on  17th  July,  for  $507  00,  and  part  applied  to 
prior  executions,  and  not  sufficient." 

By  endorsement  on  the  record,  it  was  agreed  between  the  plaintiffs  in 
the  two  executions,  to  submit  the  question  of  the  application  of  the 
money  to  the  court,  on  the  above  facts. 

Hall,  for  Starr  &  Co.,  said  it  had  always  been  the  practice  in  Delaware, 
for  the  senior  execution  to  take.  The  junior  might  sell,  but  the  avails 
were  to  be  applied  according  to  priority  of  lien,  which  was  not  affected 
by  the  stay.  He  admitted  the  law  in  England  to  be  contra,  but  we  had 
adopted  only  so  much  of  it  as  suited  our  condition.  He  said  our  people 
could  not  bear  the  English  rule ;  they  must  wait  with  their  debtors.  He 
cited  4  Dallas  Rep.  167,  213,  358,  to  show  that  the  Pennsylvania  practice 
accorded  with  ours.  4  Dallas,  208,  he  said  was  a  decision  of  the  United 
States  Circuit  Court  against  him,  but  he  hoped  never  to  see  the  time 
when  the  courts  of  the  United  States  should  give  law  to  the  individual 
States. 

Ridgely,  contra,  contended  that  the  practice  had  been  unsettled  here, 
and  that  the  senior  execution  was  clearly  fraudulent  as  against  the  latter. 
The  common  law  was  the  law  of  the  land,  and  the  English  practice  was 
wise,  politic  and  well  adapted  to  our  condition.  He  cited  the  United 
States  decision,  and  distinguished  the  other  cases  in  Dallas,  thus :  where 
the  prior  execution  was  to  have  been  levied  on  household  goods,  there 
the  stay  of  sale  was  from  sentiments  of  humanity,  and  he  who  delayed 
from  such  a  motive  should  not  lose  by  it ;  but  wherever  the  levy  was  on 
merchandize,  these  motives  could  not  induce  a  stay;  and  as  the  prior 
•execution  creditor  thereby  gave  the  debtor  an  ostensible  ownership  which 
operated  as  a  fraud  on  others,  he  deserved  to  lose  his  lien. 

The  court  took  time  to  consider  of  it;  and  afterwards  directed  the 
money  to  be  applied  to  Starr  &  Co's.  execution.  The  substance  of  their 
opinion  was : — "  The  common  law  of  England  is  in  force  in  this  State 
only  so  far  as  it  has  been  adopted  in  practice.  It  is  perfectly  well  settled 
in  England,  that  any  stay  of  execution  is  in  itself  a  badge  of  fraud,  and 
consequently  divests  the  execution  of  its  original  priority,  (2  Tidd.  Pr. 
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Bank  vs.  Rogers  &  Reeves  was  cited  as  a  decision  of  this  court.  I 
have  no  recollection  of  it.  It  was  probably  in  the  Court  of  Common 
Pleas,  shortly  before  the  organization  of  this  court,  as  it  was  cer- 
tainly before  Chief  Justice  Thos.  Clayton.  Be  this  as  it  may,  it  has 
great  weight  as  an  authority  in  point,  concurring  as  it  does  with  de- 
cisions made  twenty  years  ago,  and  with  a  practice  which  was  even 
then  said  to  have  been  of  long  continuance  in  this  State.  The  case 
was  this:  ex  relatione  J.  A.  Bayard. 

Bonney  &  Bush,  Siddle  and  others,  judgment  creditors  of  Rogera 
&  Eeeves,  issued  execution  process  which  they  placed  in  the  sheriff's 
hands,  with  directions  to  levy  but  not  to  proceed  to  a  sale  until  further 
orders,  unless  other  executions  should  come  into  his  hands.  The 
sheriff  levied  and  returned  his  process  without  sale.  Writs  of  ven- 
ditioni exponas  were  regularly  issued  to  the  next  term.  Between  the 
return  of  the  writs  of  fieri  facias  and  the  issuing  writs  of  venditioni 
exponas,  the  Farmers'  Bank  issued  their  fi.  fa.,  and  placed  it  in  the 
sheriff's  hands,  with  directions  to  proceed;  and  now  claimed  the  pro- 
ceeds of  sale,  on  the  ground  that  the  prior  execution  creditors  had 
lost  their  preference  by  their  orders  to  the  sheriff  to  stay  proceed- 
ings. The  court  decided  that  the  prior  executions  had  not  lost  pre- 
cedence. 

I  consider  this  question  then  as  decided;  and  I  am  satisfied  with 
the  previous  decisions,  at  least  so  far  as  is  necessary  to  make  them 
cover  the  present  case.  I  think  it  not  only  reasonable  but  necessary 
that  a  plaintiff  should  be  permitted,  without  losing  his  priority,  to 
give  some  indulgence  to  his  debtor;  at  all  events,  in  cases  where  such 
stay  does  not  produce  actual  injury  to  others.  It  would  be  ruinous 
to  debtors,  to  place  it  out  of  the  power  of  a  plaintiff  to  stay  his  exe- 
cution. We  had  almost  as  well  adopt  the  English  rule  in  all  its  strict- 
ness, and  require  the  sheriff  to  take  possession  of  goods  when  he 
makes  his  levy.  Unless  this  be  done  the  possession  of  goods  by  a 
defendant  after  levy,  may  in  any  case  induce  a  false  credit,  and  may 
as  reasonably  be  regarded  as  evidence  of  fraud  as  a  stay.  The  levy 
itself  is  no  notice  to  the  public  unless  the  goods  be  taken  away,  and 
persons  interested  must  resort  to  the  public  records  for  evidence  of 
liens.     Why  then  should  a  stay  before  levy  be  regarded  as  fraudu- 

920;  Prec.  Chan.  286-7;)  but  a  long  course  of  practice  has,  in  this  State,^ 
modified  and  in  fact  abrogated  that  rule.  We  are  of  opinion  that  a  stay 
of  execution  is  not  per  se  a  badge  of  fraud;  other  circumstances  must 
appear  to  render  it  such." 
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lent  per  se,  when  suffering  goods  to  remain  in  the  defendant's  hands, 
or  even  a  stay  after  levy,  is  not?  Perhaps  some  limitation  in  point 
of  time  ought  to  be  placed  by  the  Legislature  on  this  right  of  indul- 
gence, as  it  is  given  at  the  risk  of  injuring  others,  and  this  danger  in- 
creases by  the  length  of  the  stay;  or  some  distinction  might  possibly 
be  made  by  the  court  in  reference  to  cases  where  injury  has  actually 
arisen  from  the  stay;  but  in  the  present  case  I  have  no  hesitation  in 
in  adopting  the  principle  announced  in  Starr  and  Fisher  "that  a  stay 
of  execution  is  not  per  se  a  badge  of  fraud;  other  circumstances  must 
appear  to  render  it  such:"  though  I  think  the  case  itself  went  beyond 
that  principle. 

On  the  other  point  suggested  in  the  argument,  I  think  Janvier's 
execution  would  have  lost  its  preference,  if  it  had  in  fact  issued  un- 
der his  conditional  order  to  the  prothonotary.  Such  an  order  would 
operate  as  a  legal  fraud  if  acted  upon.  The  process  of  the  court  is 
alike  free  to  all;  the  public  records  afford  the  only  evidence  of  what 
is  done  in  a  public  office,  and  the  only  notice  to  the  world  of  legal 
proceedings.  If  an  advantage  is  to  be  gained  by  diligence,  the  evi- 
dence of  such  diligence  must  be  put  on  the  record;  it  is  so  for  the 
purpose  of  establishing  a  claim  to  a  preference;  it  is  so  for  the  pur- 
pose of  notice  to  others,  and  especially  it  is  so  to  prevent  frauds  and 
keep  the  public  officer  faithful  and  impartial.  He  who  first  orders  a 
judgment  docketted,  or  an  execution  issued,  is  entitled  to  have  it  first 
done;  but  it  must  be  an  actual  order  or  it  is  nothing  which  can  le- 
gally affect  the  rights  of  others.  A  conditional  order  such  as  this 
if  carried  out  would  operate,  not  only  as  a  legal  fraud  on  the  public, 
but  an  actual  fraud  on  the  person  who  next  ordered  process.  If  then 
Houston  had  directed  the  prothonotary  to  issue  his  execution  at  the 
time  he  w^as  told  of  Janvier's  conditional  order,  or  at  any  time  be- 
fore that  order  became  absolute,  I  think  he  would  have  been  entitled 
to  the  preference.  But  he  did  not  do  so,  and  did  not  direct  his  exe- 
cution to  be  issued  until  after  Janvier's  wqs  in  the  sheriff's  hands. 

I  am  for  refusing  Mr.  Booth's  motion,  and  directing  the  proceeds 
of  sale  to  be  applied  to  Janvier's  execution. 

Layton,  Judge. — This  case  presents  the  following  facts: — On  the 
4th  of  November,  1833,  a  judgment  was  entered  in  favor  of  John  Jan- 
vier vs.  Dr.  James  N.  Sutton,  the  real  debt  whereof  was  $7,644  40, 
with  interest  from  December  1,  1830.  A  credit  of  $4,008  12  was 
endorsed  upon  this  judgment  on  the  9th  June,  1834,  leaving  a  balance 
due  of  $3,636  28,  with  interest  from  the  day  of  the  credit. 

Under  this  judgment  executions  were  issued,  to  wit: — 1.  Fi.  fa. 
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vice  comes,  issued  to  November  term,  1833.  2.  Alias  fi.  fa.  No.  4, 
to  November  term,  1834:  returned  "sta3'ed  by  order  of  plaintiff's 
attorney.  3.  Alias  plu.  fi.  fa.  No.  63,  to  November  term,  1839,  issued 
9th  September,  1839,  and  placed  in  sheriff's  hands  at  10  o'clock,  P. 
M.,  of  the  same  day.  This  execution  was  accompanied  by  an  order 
in  writing  from  Thomas  Janvier,  jr.,  plaintiff's  attorney,  directing 
the  sheriff  "not  to  proceed  with  this  execution  unless  further  ordered, 
or  unless  compelled  to  do  so  by  other  judgment  creditors."  To  this 
execution  the  sheriff  returned  "Levied  on  the  defendant's  goods  and 
chattels,  as  per  inventory  annexed,  and  defendant's  goods  sold  on 
15th  November,  1839,  for  $1,793  17." 

On  the  10th  of  August,  1838,  a  judgment  was  also  entered  in  favor 
of  George  Houston  vs.  the  same  defendant.  Dr.  Sutton  and  others, 
on  which  the  real  debt  endorsed  was  $1,200,  with  interest  from  2d 
August,  1838,  and  stay  of  execution  till  2d  August,  1839.  Houston 
called  at  the  office  of  the  prothonotary  on  the  9th  of  September,  1839, 
with  the  design  of  ordering  an  execution  on  his  judgment,  when  the 
prothonotary  informed  him  that  he  had  previously  received  an  order 
from  Mr.  Janvier  that  "in  case  any  execution  was  ordered  by  any 
one  else,  against  Dr.  Sutton  to  issue  one  first  for  him,"  and  that 
he  felt  himself  bound  by  that  order  to  issue  first  for  Janvier.  Hous- 
ton remarked,  "it  is  no  use  of  my  taking  execution,  if  Mr.  Janvier 
has  made  that  order;"  and  went  away  without  ordering  an  execu- 
tion. 

Immediately  after,  and  on  the  same  day,  Janvier  directed  an  ex- 
ecution to  be  issued  on  his  judgment,  and  placed  it  in  the  sheriff's 
hands  as  aforesaid,  with  the  order  aforesaid.  Afterwards,  on  the 
19th  of  September,  1839,  Houston  returned  and  ordered  an  execu- 
tion on  his  judgment,  and  placed  it  in  the  hands  of  the  sheriff,  at  10 
o'clock,  A.  M.,  of  that  day,  to  wit: — Fi.  fa..  No.  75,  to  November 
term,  1839;  which  Houston  directed  the  sheriff  "to  levy  when  he 
levied  Mr.  Janvier's.  On  this  execution  the  sheriff  returned  "Levied, 
&c.;  sold,  &c.;  subject,  &c." 

Tliree  other  executions  were  issued  at  the  same  time  (Sept.  19th,) 
against  the  sureties  of  Sutton,  at  the  suit  of  Houston,  on  which  noth- 
ing appears  to  have  been  done. 

It  appeared  further,  that  on  the  14th  October,  1819,  a  fi.  fa..  No. 
96,  to  November  term,  1839,  was  issued  at  the  suit  of  James  A.  Bay- 
ard, Esq.,  against  the  same  defendant.  Dr.  Sutton,  on  a  judgment, 
whereof  the  real  debt  was  $1,200,  and  on  which,  after  deducting 
credits,  there  was  a  balance  due  of  $750.     Under  this  execution. 
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however,  nothing  was  claimed  out  of  the  proceeds  of  the  sale;  the 
matter  having  been  arranged  between  Mr.  Bayard  and  Mr,  Janvier. 

George  Houston  claims  so  much  of  the  money  arising  from  the 
sale  of  defendant's  goods,  as  may  be  necessary  to  satisfy  his  execu- 
tion; on  the  ground  that  Janvier,  by  his  delay,  and  written  order  to 
the  sheriff,  had  lost  his  priority;  and  had  been  guilty  of  a  legal  fraud, 
in  attempting  to  protect  the  goods,  &c.  of  the  defendant. 

If  this  were  simply  a  case  of  a  senior  execution  creditor,  staying 
his  execution  in  the  hands  of  the  sheriff,  by  an  order,  over  which  he 
had  no  further  control,  and  by  zvhich  he  had  actually  given  his  debtor 
time,  after  which  a  junior  execution  seizes  and  sells  the  goods,  then, 
according  to  the  English  authorities  and  practice,  there  could  be  no 
doubt  that  the  first  execution  had  lost  its  priority,  and  the  money 
would  be  applicable  to  the  second  execution. 

The  mode  of  levying  an  execution  in  England,  as  well  as  the  au- 
thority which  the  sheriff  there  actually  exercises  over  the  goods  seized, 
differs  from  the  mode  of  proceeding  and  the  sheriff's  custody  of  the 
goods  in  this  State,  In  England  the  sheriff  seizes  the  goods  and  sells 
without  the  intervention  of  appraisers.  He  takes  the  goods  into  cus- 
tody, and  is  responsible  for  their  forthcoming,  and  for  their  value. 
Here  the  practice  is  different.  The  sheriff  seizes  the  goods,  has  them 
appraised,  and  if,  afterwards  they  are  sold,  he  is  responsible  only 
for  the  amount  of  the  sales.  He  is  is  not  answerable  for  the  amount 
of  the  levy,  unless  he  has  been  guilty  of  wilful  negligence:  and  even 
here,  his  liability  rests  upon  a  special  statute.  This  mode  of  pro- 
ceeding, regulated  too  as  it  is,  by  legislative  enactments,  would  seem 
to  indicate,  that  the  Legislature  intended  to  alter  the  common  law, 
in  ease  of  the  debtor. 

Although  such  is  the  inclination  of  my  mind,  at  present,  yet  I  am 
not  now  prepared  to  decide  this  question.  The  case  under  conside- 
ration does  not  require  it.  The  practice  in  this  State  has  been  set- 
tled and  uniform.  I  learn  that  the  late  Court  of  Common  Pleas  in 
Kent  county,  in  the  case  of  Starr  &  Co.  vs.  Fisher  &  Shockley  de- 
cided in  favor  of  the  first  execution  creditor;  and  this  was  under- 
stood to  have  been  an  extreme  case.  I  have  understood  that  a  con- 
trary decision  has  been  made  in  Sussex,  but  have  not  been  able  to 
obtain  a  report,  or  indeed  the  particulars  of  the  case.  But  the  opin- 
ions of  gentlemen  of  the  bar  in  that  county,  are  understood  to  be  in 
favor  of  the  English  practice.  Before  therefore,  I  decide  upon  a 
question  of  this  magnitude,  affecting  the  rights  of  persons,  and  of 
property  to  a  vast  amount,  I  desire  to  see  the  case  fairly  presented; 
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and  to  hear  it  fully  argued,  before  the  whole  court  in  bank;  whose 
decision  would  settle  the  law,  and  the  practice  throughout  the  State. 

The  case  now  before  us,  presents,  as  I  think,  but  little  difficulty. 
It  is  conceded  by  both  parties,  that  there  were  two  executions,  un- 
executed, in  the  hands  of  the  sheriff,  at  the  same  time.  The  objec- 
tion to  the  first  execution's  taking  the  proceeds  of  the  sale,  is  on  the 
ground  that  the  written  order  from  Janvier  to  the  sheriff,  amounted 
to  an  order  to  stay  proceedings,  and  that  it  was  a  legal  fraud  against 
junior  execution  creditors.  Now  what  was  that  order?  It  directed 
the  sheriff  "not  to  proceed  under  the  execution  unless  further  order- 
ed, or  unless  compelled  to  do  so,  by  other  judgment  creditors."  It 
was,  in  effect,  that  the  plaintiff  was  unwilling  to  distress  the  defend- 
ant, by  urging  a  sale  of  his  goods,  unless,  to  save  himself  and  main- 
tain the  priority  of  his  execution,  he  was  compelled  to  do  so,  by  the 
suing  out  of  other  executions  against  the  defendant.  Such  is  the 
plain,  obvious  construction  to  be  given  to  this  order.  Janvier  by  his 
order,  thus  cautiously  worded,  plainly  indicated  that,  although  he  did 
not  desire  to  force  a  sale  of  Dr.  Sutton's  goods,  he  was  neverthe- 
less, unwilling  to  run  the  risk  of  losing  his  money,  by  giving  other 
creditors  a  preference.  Hence  he  takes  care  to  keep  the  execution 
subject  to  his  order.  At  most,  it  was  but  a  conditional  order;  for  he 
plainly  directs,  that  in  the  event  of  "other  judgment  creditors"  pro- 
ceeding against  the  defendant,  she  sheriff  was  to  consider  himself 
"compelled"  to  execute  Janvier's  writ.  Nor  can  this  order  be  re- 
garded as  a  stay  of  execution  process,  to.  the  injury  of  junior  cre- 
ditors. It  is  no  delay  of  process,  to  postpone  its  execution  till  the 
day  before  the  return  day.  The  writ  in  substance  directs  the  sheriff 
to  have  the  money  in  court  at  the  return  of  the  writ.  The  debtor 
may  be  thus  indulged,  without  subjecting  the  creditor  to  the  risk  of 
losing  his  priority  of  claim.  To  give  the  debtor  time,  an  actual  or- 
der to  stay  proceedings,  or  a  return  of  "staid,"  over  which,  for  the 
term  the  plaintiff  has  no  further  control,  and  no  power  to  counter- 
mand it,  is  necessary  to  raise  the  general  question,  which,  it  has  been 
contended,  grows  out  of  the  case.  The  order  in  question  possesses 
not  such  a  feature. 

I  find  my  view  of  this  case  sustained  by  the  case  of  Doty  vs.  Tur- 
ner, 8  Johns.  Rep.  20.  In  that  case  "the  agent  of  the  plaintiff  deliv- 
ered an  execution  to  the  sheriff,  and  directed  him  to  levy  it  on  the 
property  of  the  defendant,  but  said  to  the  sheriff  that  he  supposed  the 
plaintiff  did  not  wish  to  distress  the  defendant,  and  that  if  the  proper- 
ty remained  in  the  possession  of  the  defendant,  after  the  levy,  the 
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plaintiff  would  not  hold  the  sheriff  responsible  if  it  was  squandered, 
and  that  he  need  not  take  a  receipt  for  it."  The  sheriff,  after  levy- 
ing on  the  goods  of  the  defendant,  did  nothing  further  until  after  the 
execution  had  expired,  and  a  second  execution  was  delivered  to  him, 
when  he  sold  the  property  on  both  executions.  It  was  held,  that  as 
there  were  no  instructions  from  the  plaintiff!  to  delay  the  execution, 
after  the  seizure;  nor  any  agreement  between  the  plaintiff  and  the 
defendant  to  let  the  first  execution  sleep  in  the  sheriff's  hands;  nor 
any  evidence  of  such  a  delay  as  would  afford  a  legal  presumption  of 
fraud,  the  first  execution  did  not  loose  its  preference." 

This  it  will  be  seen  was  a  strong  case.  The  first  excution,  un- 
der the  order  there  given,  had  been  returned,  and  a  junior  execution, 
after  the  return  of  the  first,  seized  and  sold  the  property  of  the  debtor; 
and  yet  the  court  decided  that  there  was  no  "evidence  of  such  a  de- 
lay as  would  afford  a  legal  presumption  of  fraud;"  and  that  "the  first 
execution  did  not  loose  its  preference." 

So  I  think,  in  the  case  before  the  court,  Janvier's  execution  has 
not  lost  its  preference  by  reason  of  the  order  aforesaid,  and  that  he 
is  entitled  to  the  money  which  the  sheriff  has  brought  into  court. 

Mr.  Booth  took  nothing  by  his  motion,  and  the  money  was  ordered 
to  be  paid  to  Janvier's  execution. 

Rodney,  for  Janvier. 

Booth,  for  Houston. 


JEHU  FORWOOD  vs.  WILLIAM  QUAYLE  and  HENRY  LODGE. 

Certiorari.  Debt:  demand  $37  98:  appearance:  trial  by  referees 
and  report  of  "no  cause  of  action."  Judgment  accordingly,  and 
plaintiff  for  costs. 

Exception;  (verified  by  affidavit.) — Because  after  the  rendition  of 
judgment  the  Justice,  on  the  application  of  the  plaintiff,  awarded  a 
new  trial  and  appointed  other  referees,  to  rehear  the  case,  which  new 
trial  the  justice  afterwards  refused  to  proceed  in;  whereby  the  plain- 
tiff was  deprived  of  his  right  of  appeal  by  the  lapse  of  time. 

The  affidavit  stated  that  upon  the  rendering  of  this  judgment,  he 
demanded  a  transcript  within  the  fifteen  days,  with  a  view  to  an  ap- 
peal: that  the  justice  told  him  he  had  the  right  to  a  new  trial,  which 
he  then  demanded,  and  the  justice  named  the  second  referees:  that  he 
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afterwards,  and  the  day  after  the  fifteen  days  expired,  informed  the 
plaintiff  that  he  had  been  mistaken  about  his  right  to  a  new  trial,  and 
refused  to  enter  the  application  and  grant  of  a  new  trial. 

Court. — The  exception  cannot  be  allowed,  and  it  is  needless  to  hear 
proof  of  the  fact  as  stated.  It  touches  a  matter  subsequent  to  the  judg- 
ment, and  not  appearing  on  the  record.  It  suggests  as  error  the  re- 
fusal of  the  justice  to  proceed  to  a  second  trial,  which  itself  would 
have  been  error.  The  plaintiff  was  not  entitled  to  a  new  trial,  and 
the  justice  had  no  right  to  grant  it.  If  by  erroneously  asking  a  new 
trial,  he  has  suffered  the  time  for  appealing  to  elapse,  it  is  his  own 
folly,  but  cannot  vitiate  a  judgment  already  correctly  rendered.  His 
ignorance  of  the  law  or  of  his  own  rights  cannot  impair  the  rights  of 
the  defendant. 

Judgment  affirmed. 

Wm.  H.  Rogers,  for  plaintiff  in  error. 

/.  A.  Bayard  and  Gilpin,  for  defendants  in  error. 


PKISCILLA  JEANS,  defendant  below,  app't.  vs.  JAMES  MILFOED, 
plaintiff  below,  resp't. 

Quere. —  On  an  appeal  by  defendant  from  a  justice's  judgment,  how  is  he  to 
procure  a  trial  of  the  appeal,  if  the  plaintiff  below  cannot  be  cited? 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  appellant  issued  two  citations  for  the  plaintiff  below,  and  had 
two  returns  of  non  est  inventus;  and  Mr.  Bayard,  for  the  appellant, now 
moved  a  judgment  of  non  pros.  The  appellant  had  a  right  to  a  trial; 
and  had  used  proper  means  to  bring  the  other  party  into  court,  but 
was  unable  to  have  him  cited.  The  two  returns  of  non  est  on  two 
consecutive  citations  are  equivalent  to  a  return  of  cited.  He  there- 
fore asked  the  court  to  nonsuit  the  plaintiff  below. 

Mr.  Gray  stated  that  the  plaintiff  below  having  accidentally  heard 
that  there  was  an  appeal  taken  in  the  case,  had  employed  him  just 
now  to  appear,  but  he  was  not  prepared  to  go  to  trial;  and  he  there- 
fore declined  to  appear,  merely  for  that  purpose.  The  plaintiff  be- 
low, though  resident  in  this  county  for  the  whole  time,  had  never  been 
cited. 

The  Court. — The  case  seems  to  be  omitted  in  the  act  of  assem- 
bly.    Provision  is  made  in  case  of  appeal  by  a  plaintiff  below,  for 
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[he  prompt  trial  of  the  cause,  because  a  dejay  affects  his  rights;  but 
where  the  appellee  is  the  plaintiff  below,  the  appeal  is  necessarily 
a  supersedias  of  the  judgment. 

The  plaintiff  below  has  not  been  cited.  No  rule  can  be  laid  on 
him  to  file  his  narr.,  and  there  seems  to  be  an  equal  impropriety 
in  ordering  on  a  trial,  or  nonsuiting  him.  If  we  could  do  so,  it 
would  be  only  on  the  ground  that  the  plaintiff,  having  commenced 
his  action  below,  in  which  suit  the  appeal  is  regularly  taken,  might 
perhaps  be  regarded  as  a  party  in  this  the  appellate  court. 

Without  deciding  this  question,  we  prefer  to  take  the  appearance 
of  Mr.  Gray,  as  it  seems  that  his  client  has  really  not  had  notice  of 
the  appeal,  though  resident  in  the  county;  and  continue  the  cause. 

/.  A.  Bayard,  for  appellant. 

Gray,  for  appellee. 


HIGGINS'  lessee  vs.  EOE  and  PHILLIPS,  tenant  in  possession. 

In  ejectment  the  writ  of  estrepement  to  stay  waste  is  not  a  writ  of  course; 
but  will  be  granted  on  motion,  supported  by  affidavit. 

Ejectment. 

After  a  continuance  of  the  cause  at  the  trial  term,  Mr.  Bayard 
moved  for  a  writ  of  estrepement;  and  the  question  arose  whether  he 
was  entitled  to  the  writ  as  of  course,  without  affidavit.  He  cited 
3  Blac.  Com.,  ch.  14,  sec.  2,  waste,  to  show  that  it  was  a  common  law 
writ;  but  the  Chief  Justice  suggested  that  the  writ  was  given  by  the 
statute  of  Gloucester,  and  applied  only  to  real  actions  and  actions  of 
waste,  and  not  in  possessory  actions  such  as  ejectment.  The  act  of  as- 
sembly {Dig.  167,)  gives  authority  to  award  the  writ  in  ejectment;  thus 
extending  the  remedy:  and  it  is  but  reasonable  that  the  party  apply- 
ing for  it  should  file  an  affidavit  showing  the  apprehension  that  waste 
will  be  done. 

An  affidavit  Avas  then  filed,  and  the  writ  was  ordered. 

/.  A.  Bayard,  for  plaintiff. 

Hamilton,  for  defendant. 

VOL.  III.  7 
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LAWRENCE  SHUSTEK  vs.  ROBINSON. 

If  goods  be  moved  on  premises  after  execution  delivered  to  the  sheriff,  but 
before  actual  levy,  they  are  subject  to  rent,  in  preference  to  the  execution. 

Fi.  FA.  levied:  sale  made,  and  sheriff  brings  proceeds  into  court. 

The  above  fi.  fa.  issued  against  Robinson,  at  the  suit  of  L.  Shuster, 
on  the  22d  March,  and  was  placed  in  the  sheriff's  hands.  Robinson 
moved  on  the  farm  of  Robert  Polk  on  the  25th  of  March;  and  after 
he  had  moved  the  sheriff  levied  on  the  goods,  being  on  the  premises, 
and  sold  them.  The  proceeds  were  brought  into  court,  and  were 
claimed  both  by  the  landlord  and  the  execution  creditor. 

Motion  by  the  landlord  to  take  the  money  out  of  court  to  the 
amount  of  his  rent. 

Mr.  Gray  referred  to  the  act  of  assembly  {Digest  366,)  which  he 
claimed  as  giving  the  landlord  his  rent  out  of  the  proceeds  of  sale, 
in  any  case  except  that  of  an  actual  levy  before  the  goods  went  on 
his  premises. 

"If  goods  and  chattels  of  a  tenant  being  upon  premises  held  by  him 
by  demise  under  a  rent  of  money  be  taken  by  virtue  of  any  process 
of  execution,  attachment  or  sequestration,  the  said  goods  and  chat- 
tels shall  be  liable  for  the  rent  of  said  premises  in  arrear  or  growing 
due,  at  the  time  of  such  taking,  in  preference  to  such  process;  pro- 
vided that  this  preference  shall  not  extend  to  more  than  one  year's 
rent;  accordingly  the  landlord  shall  be  paid  such  rent  (not  exceeding 
one  year's  rent)  out  of  the  proceeds  of  the  sale  of  such  goods  and 
chattels,  before  any  thing  shall  be  applicable  to  such  process;  but  if 
the  landlord,  before  the  taking  of  the  goods  and  chattels  of  his  tenant 
by  virtue  of  such  process  as  aforesaid,  have  destrained  such  goods 
and  chattels  for  rent  in  arrear,  such  distress  or  the  levying  of  the 
rent  in  arrear  under  it  shall  not  preclude  him  from  the  preference 
given  by  this  section." 

Mr.  Booth  contended  that  the  writ,  being  in  the  hands  of  the  sheriff, 
bound  the  goods  from  that  time,  without  an  actual  levy;  and  that  the 
goods  went  on  the  premises  bound  by  that  lien.  So  if  goods  be  sold 
after  execution  issued  and  placed  in  the  sheriff's  hands,  they  are 
bound  even  in  the  hands  of  a  purchaser. 

"No  writ  of  execution  shall  bind  goods  and  chattels,  until  it  is  de- 
livered to  the  sheriff  or  other  proper  officer  to  be  executed.  If  seve- 
ral executions  against  the  same  defendant  be  so  delivered  on  the 
same  day,  the  first  delivered  shall  have  priority.     The  sheriff  or  other 
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officer  receiving  an  execution  shall  in  a  docket  set  down  the  date  of 
receiving  it;  and  when  several  executions  are  delivered  on  the  same 
da}',  this  docket  shall  show  the  order  in  which  they  are  received; 
and  the  clerk  or  prothonotary  issuing  an  execution  shall  indorse 
thereon  the  date  of  the  issue."     (Digest  391,  sec.  5.) 

It  has  been  decided  on  a  reference  before  Chief  Justice  Thomas 
Clayton,  that  goods  sold  on  a  venditioni  exponas  issued  after  they 
went  on  the  premises,  which  goods  were  levied  on  under  a  fi.  fa.  be- 
fore they  went  on,  were  not  subject  to  rent  in  preference  to  the  ex- 
ecution. 

Mr.  Gray  admitted  that  the  execution  was  a  lien,  but  denied  that 
it  would  bind  as  against  either  a  purchaser  without  notice,  or  a  land- 
lord, until  a,ctual  levy.  The  sheriff  could  maintain  no  action  for  the 
goods  until  actual  levy.  The  goods  are  not  in  the  custody  of  the 
law  until  then.     (G  Lazv.  Lib.  365;  3  Bac.  Ab.  733,  tit.  Execution.) 

The  Court  held  that  the  goods  being  upon  the  demised  premises 
"before  they  were  taken  in  execution;  that  is,  before  an  actual  levy, 
were  subject  to  rent;  and  directed  the  amount  of  the  rent  to  be  paid 
out  to  the  landlord;  and  the  balance  to  the  execution  creditor. 

Gray,  for  the  landlord. 

Booth,  for  the  creditor. 


THOMAS  B.  HARKP:K,  complainant,  app't.  vs.  JOHN  ELLIOTT, 
Jr.  Plxecutor  of  CHARLOTTE  HAEKER,  resp't. 

A  power  of  disposing  of  property  by  deed  cannot  be  executed  by  icill. 

A  power  given  by  act  of  assembly  to  a  married  icoman  "  to  hold,  bargain,  sell 
and  convey  her  lands,  and  to  receive  the  rents  and  profits  and  purchase 
money  thereof;  and  that  her  deed  conveying  said  land  shall  be  good;  and 
that  she  shall  have  power  to  make  contracts  and  transact  business,  bind- 
ing herself  in  the  same  manner  as  If  she  was  unmarried;"  construed  to 
refer  to  acts  and  contracts  inter  vivos  and  not  to  enable  her  to  dispose  of 
her  land  by  last  will  and  testament,  made  in  her  husband's  lifetime. 

And  quere,  whether  such  an  act  is  not  unconstitutional? 

ArPEAL  from  the  decree  of  the  register  for  the  probate  of  wills  and 
granting  letters  of  administration. 

A  petition  was  presented  in  the  register's  court  by  Thomas  B. 
Harker,  son  and  heir-at-law  of  Charlotte  Harker,  for  a  review  of  the 
probate  of  her  will,  and  for  avoiding  the  grant  of  letters  testamentary 
thereon  to  the  respondent,  Elliott,  as  her  executor.  On  hearing  this 
petition  the  register  made  a  decree  affirming  the  grant  of  letters,  and 
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ortloriiig  the  costs  to  be  paid  out  of  the  estate.  From  this  decree 
the  i)eiirioner  appealed;  and  a  cross  appeal  wafi  also  taken  by  the 
executor  as  to  the  matter  of  costs. 

The  objection  to  the  will  was,  that  Charlotte  Barker  was  a  feme 
covert,  and  not  entitled  to  make  a  will.  The  answer  of  the  executor 
admitted  that  the  testatrix  was  a  married  woman,  and  had  issue  by 
her  luisband  (who  was  still  living,)  of  whom  the  petitioner  was  one; 
but  set  forth  that  her  husband  had  been  declared  a  lunatic,  and  that 
l>y  certain  acts  of  the  Legislature  she  had  been  empowered  to  make 
the  will  in  controversy. 

The  petition  of  Mrs.  Barker  to  the  Legislature,  and  the  two  acts 
of  assembly  founded  thereon,  were  in  evidence  before  the  register; 
and  depositions  were  also  taken  before  him,  showing  that  these  acts 
were  passed  without  any  evidence  to  sustain  the  petition,  or  any  no- 
tice given  to  the  husband,  Jeremiah  Barker,  or  other  person  interested. 

Jeremiah  Barker  was  declared  a  lunatic  by  proceedings  in  chan- 
cerv,  on  the  19th  July,  1827,  and  Charlotte  Barker,  his  wife,  was 
appointed  his  trustee. 

In  January,  1835,  she  petitioned  the  Legislature  of  this  State,  set- 
ting forth,  that  Jeremiah  Barker  having  become  estranged  from  her  his 
wife  and  from  their  home,  they  were  living  in  a  state  of  separation, 
the  said  Charlotte  "occupying  the  station  assigned  her  by  the  Bon. 
X.  Kidgely,  Chancellor  of  the  State  of  Delaware,  in  consequence  of 
the  desertion  of  her  said  husband;"  that  she  inherits  in  her  own  right, 
as  a  portion  of  the  real  estate  of  her  father,  two  parcels  of  land 
situate,  &c.,  "which  it  would  be  for  her  convenience  and  profit  to 
sell;  one  of  them  requiring  repairs  which  she  is  unable  to  make, 
and  the  other  a  vacant  lot  in  Wilmington,  unproductive  and  an  an- 
nual charge:  that  the  avails  of  her  said  patrimonial  estate  is  needful 
to  the  comfort  of  your  petitioner  and  the  advantage  of  her  children, 
and  that  as  her  object  in  addressing  the  Legislature  is  one  of  mani- 
fest expediency;  and  having  given  public  notice  of  her  intention  to 
make  the  application,  she  prays  the  Legislature  to  pass  an.  act  to 
authorize  her,  the  said  Charlotte  Barker,  without  her  husband,  to 
hold,  bargain,  sell  and  convey  her  aforesaid  lands,  or  any  part  thereof 
in  fee  simple;  and  also,  to  make  contracts  and  transact  business  gene- 
rally." 

L^pon  this  petition  the  following  act  was  passed,  on  the  16th  Janu- 
ary, 1835: 
"An  act  for  the  relief  of  Charlotte  Barker,  wife  of  Jeremiah  Barker." 

Be  it  enacted,  &c.  "That  Charlotte  Barker  of  Brandy  wine  hun- 
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dred,  in  New  Castle  county,  wife  of  Jeremiah  Harker,  late  of  the 
same  hundred,  being  deserted  by  her  said  husband,  shall  have  power, 
without  her  said  husband,  to  hold,  bargain,  sell  and  convey,  in  fee 
simple  or  otherwise,  all  the  lands,  tenements  and  hereditaments,  be- 
longing to  her  in  her  own  right,  and  to  receive  the  rents,  profits  and 
purchase  money  thereof,  and  her  deed  conveying  the  said  lands,  tene- 
ments and  hereditaments,  or  any  part  thereof,  executed  by  her  without 
her  husband,  and  her  receipt  without  her  husband,  shall  be  valid  and 
effectual  in  the  same  manner  and  as  fully  to  all  intents,  as  if  she  were 
sole  and  unmarried:  and  the  said  Jeremiah  Harker  shall  not  inter- 
meddle with  nor  have  any  right,  claim,  or  demand  to  such  lands, 
tenements  and  hereditaonents,  or  the  rents,  profits  or  purchase  money 
thereof.  And  furthermore,  that  the  said  Charlotte  Harker  shall  have 
ability,  notwithstanding  her  marriage,  to  make  contracts  and  trans- 
act business,  binding  herself  in  the  same  manner  as  if  she  were  sole 
and  unmarried." 

This  act  not  having  been  recorded  within  the  time  required  by  law 
became  void;  and  on  the  application  of  Mrs.  Harker,  it  was  revived 
by  another  act  of  assembly  passed  the  4th  February,  1827,  as  fol- 
lows:— 

"An  act  to  revive  and  continue  in  force  an  act  entitled  "An  act  for 
the  relief  of  Charlotte  Harker.' " 

"Whereas,  it  appears  that  an  act  of  the  General  Assembly  of  this 
State  was  passed  at  the  general  session  of  the  Legislature,  on  the 
16th  January,  1835,  for  the  relief  of  Charlotte  Harker:  And  where- 
as, the  benefits  of  the  said  law  are  lost  to  the  said  Charlotte  Harker 
by  her  neglecting  to  have  the  same  recorded  within  one  year  after 
the  passing  thereof,  agreeably  to  the  act  of  assembly,  in  such  case 
made  and  provided." 

Sec.  1.  Be  it  enacted,  &c.,  "That  it  shall  and  may  be  lawful  for 
the  said  Charlotte  Harker  to  have  entered  on  record,  within  one  year 
after  the  passage  of  this  act,  in  the  office  for  recording  of  deeds  at 
New  Castle,  in  and  for  the  county  of  New  Castle,  the  act  entitled 
"An  act  for  the  relief  of. Charlotte  Harker,"  passed  at  Dover,  on  the 
16th  January,  1835;  and  the  recorder  of  deeds  in  and  for  said  county, 
is  hereby  authorized  and  empowered  to  enter  the  said  act  on  record, 
and  when  so  entered  as  aforesaid,  the  said  act  shall  have  the  same 
force  and  effect,  to  all  intents  and  purposes,  as  if  recorded  within  the 
time  specified  by  law  for  recording  private  a,cts." 

Charlotte  Harker  did  not  record  either  of  these  acts  in  her  life- 
time.    She  made  her  will  on  the  31st  July,  1837,  and  died  on  3d 
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August  following.  The  acts  of  assembly  were  recorded  on  Slst 
August,  1837,  by  Mrs.  Harker' s  executor,  and  the  will  was  proved  on 
15th  September,  1837. 

On  these  facts  Rogers,  for  the  heir-at-law,  argued  that  the  act  of 
1835,  was  unconstitutional  and  void:  1st.  For  want  of  power  in  the 
Legislature  to  pass  such  a  law.  No  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.  {Const.  U.  S.,  Art.  1,  sec.  10.) 
No  person  shall  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law.  Id.  Art.  5;  Amended  Const.  Del.  Art.  1,  sees.  7,  8. 
2  vol.  Federalist  p.  13,  Nos.  48,  49,  p.  277;  Sergeant  on  Const,  law,  362- 
6;  1  Bald.  Rep.;  Bonaparte's  case,  4  Wheat.  629,  696,  Dartmouth  Col- 
lege case;  1  Kent  Com.  417:  2  Dallas  Rep.  304.  The  Legislature  can- 
not take  private  property  even  for  public  use,  without  just  compensation. 
This  property  belonged  to  the  husband;  was  vested  in  him  by  the 
marriage  contract,  he  being  tenant  by  curtesy  initiate,  having  chil- 
dren born  at  the  time,  and  the  Legislature  undertook  to  divest  it 
without  his  consent;  without  a  jury;  without  evidence;  without  even 
notice  to  him.  It  was  not  a  legislative  but  a  judicial  act.  2d.  The 
condition  of  the  law  not  being  complied  with,  the  law  itself  never 
existed.  Mrs.  H.  never  had  it  recorded.  The  general  law  requires 
the  recording  of  private  acts  within  the  year.  {Digest  32.)  JFor 
want  of  this  the  first  act  became  void.  A  second  act  was  passed 
to  revive  it,  which  gave  the  power  of  recording  specially  to  Char- 
lotte Harker.  The  power  was  to  her  personally.  It  depended  en- 
tirely on  her  consent,  whether  the  act  should  have  a  legal  existence 
or  should  become  void.  She  never  did  record  it;  and  we  contend 
that  her  executor  could  not.  It  is  a  question  of  power,  involving 
consent;  and  where  the  execution  of  a  power  requires  the  consent 
of  a  person;  that,  like  every  other  condition,  must  be  strictly  com- 
plied with.     {Prec.  Chy.  452,  Simpson  vs.  Hornsby.) 

If  the  person  whose  consent  to  the  execution  of  a  power  die  before 
its  execution,  the  power  is  gone.  {Dyer  219,  Dan  vs.  Annas.)  The 
power  cannot  be  devolved  on  another.  Even  circumstances  that  are 
unimportant,  except  as  they  are  directed  by  the  creator  of  the  pow- 
er, must  be  strictly  complied  with,  and  a  substitution  cannot  be  al- 
low'ed.  (3  East  410.)  So  if  a  thing  be  directed  to  be  done  by  wri- 
ting, it  cannot  be  done  by  parol.  So  if  a  deed  is  to  be  enrolled,  it 
must  be  enrolled.  (2  P.  Wms.  506.)  If  a  thing  is  to  be  done  by  in- 
strument, under  seal,  it  must  be  so  done.  (1  Vernon  340,  1  Rep. 
173,  Bigges'  case.)  3.  The  power  delegated  to  Charlotte  Harker  was 
to  be  done  by  deed,  and  the  authorities  cited  on  the  other  point  ap- 
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ply  to  this.  The  petition  of  Charlotte  Harker  to  the  Legislature  was 
for  power  to  dispose  of  land,  which  required  a  deed.  The  act  grants 
the  power  to  convey  by  deed  and  not  by  will.  This  power  could  not 
be  executed,  except  by  deed.  All  the  acts  authorized  to  be  done  by 
Charlotte  Harker  were  to  be  done  in  her  lifetime:  "to  hold,  enjoy,  re- 
ceive rents,  bargain,  sell  and  convey'' — how?  by  deed:  "to  make  con- 
tracts and  transact  business" — how?  inter  vivos — during  her  life. 
Such  a  power  then  could  not  be  executed  by  will.  Where  a  parti- 
cular instrument  is  required,  as  a  deed  or  will,  the  power  cannot  be 
legally  exercised  in  any  other  manner.  If  a  deed  is  expressly  re- 
quired, the  power  cannot  be  executed  by  will.  A  will,  though  under 
seal,  cannot  be  considered  a  deed  for  this  purpose.  The  word  deed 
has  a  technical  signification — an  instrument  to  take  effect  in  the  life- 
time of  the  party.  (Sugden  on  Powers  260;  15  Laiv  Lib.  139,  sec.  2. 
3,  pp.  141,  144.)  It  was  not  the  intention  of  the  legislature  to  give 
to  Mrs.  Harker  the  right  of  disposing  of  this  property  by  will.  Wide- 
ly different  is  such  a  power  from  the  power  of  selling  and  conveying 
by  deed.  In  such  a  sale  the  proceeds  would  still  go  to  her  heirs,  ac- 
cording to  the  law.  The  operation  of  the  will  is  to  defeat  all  the  in- 
terest of  heirs. 

Bayard,  contra,  declining  to  argue  the  constitutional  question  as  to 
the  power  of  the  legislature  to  pass  this  act,  assumed  the  position  that 
Thomas  B.  Harker  was  a  mere  volunteer,  and  had  no  right  to  ob- 
ject to  it.  He  had  no  interest  vested  at  the  time  of  passing  the  law, 
and  never  since.  If  the  law  was  a  violation  of  Jeremiah  Barker's 
vested  rights,  that  question  may  be  tried  in  an  ejectment  by  him. 
But  the  court  will  not  on  the  trial  of  a  question  of  will  or  no  will,  try 
the  constitutionality  of  a  law  objected  to  on  the  ground  of  its  viola- 
ting interests  of  a  person  not  a  party  to  this  proceeding.  A  party 
has  no  right  to  deny  the  constitutionality  of  a  law,  whose  rights  are 
not  affected  by  it.  (Cozven's  Rep.)  Thomas  Harker's  rights  are  not 
affected  by  this  law.  Its  only  effect  was  to  divest  the  life  estate  of 
Jeremiah  Harker.  No  other  person's  rights  were  affected.  During 
his  lifetime  he  alone  was  interested  to  deny  the  constitutional  effici- 
ency of  this  law;  at  his  death  the  property  belonged  to  the  wife  (it 
was  her  maiden  property)  and  she  had  the  right  to  will  it.  It  was 
perfectly  competent  for  the  legislature  to  authorize  Mrs.  Harker  to 
dispose  of  her  remainder  by  will  during  her  husband's  life.  Such  a 
law  violates  no  contract,  and  divests  no  interest.  She  had  no  heirs 
at  the  time  the  law  was  passed,  whose  interests  could  be  divested, 
because  no  one  has  heirs  whilst  living. 
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The  Legislature  may  pass  a  law  directing  the  course  of  descent  in 
a  particular  case  different  from  the  general  law.  No  contract  is  viola- 
ted and  no  interest  is  divested.  Neither  is  the  question  arising  under 
the  constitution  of  the  United  States,  as  to  a  violation  of  the  mar- 
riage contract,  applicable  to  this  case,  because  no  right  acquired  by 
the  marriage  was  affected  as  it  respects  the  party  excepting  here. 

2.  Was  the  power  of  recording  this  act  personal  to  Mrs.  Harker? 
The  general  law  requires  a  private  act  to  be  recorded  by  the  party 
in  whose  favor  it  is  granted  within  one  year.  The  object  of  the  sup- 
plement was  to  extend  that  time;  and  any  person  claiming  an  inte- 
rest under  the  original  law,  could  have  it  recorded.  The  power  was 
not  personal  to  Mrs.  H.;  not  the  case  of  executing  a  naked  power. 
The  intention  was  merely  to  extend  the  time  to  all  persons  interest- 
ed under  the  first  law.  As  to  her  consent,  the  will  made  under  it 
shows  her  consent,  if  that  was  necessary,  which  it  would  not  be  as 
it  regards  the  interest  of  others.  Suppose  Charlotte  Harker  had  sold 
the  property  and  died  without  recording  the  law,  would  not  the  pur- 
chaser have  had  the  right  to  record  it  within  the  year:  and  would 
not  a  court  of  equity  require  her  to  record  during  her  lifetime,  or 
cause  it  to  be  recorded  after  her  death?  Such  a  construction  ought 
to  be  given  to  the  act  as  will  not  defeat,  but  carry  out  its  intention. 
The  law  was  operative  from  its  passage; — was  only  to  become  void 
by  the  failure  to  record.  The  acts  of  Mrs.  Harker  were  lawful  in 
the  mean  time.  Shall,  then,  all  her  contracts  be  dependent  on  her 
own  pleasure?  or  shall  the  construction  be  that  the  right  of  record- 
ing the  law  extends  to  all  persons  representing  her,  or  standing  in 
her  position  as  to  interest.  As  to  the  proof  of  the  mode  of  passing 
the  law  by  the  Legislature,  that  it  was  done  without  evidence,  the 
testimony  taken  before  the  register  was  all  irregular,  and  protested 
against  at  the  time;  it  will  not  for  a  moment  be  looked  at  by  this 
court.  The  Legislature  are  the  sole  judges  of  their  reasons  of  legis- 
lation. The  power  alone  is  subject  to  the  review  of  this  court.  As 
well  might  the  court  be  called  on  to  try  the  legality  of  an  act  of  in- 
corporation passed  by  two-thirds,  on  the  ground  that  the  members 
or  a  part  of  them  were  bribed.  If  these  laws  are  constitutional  in 
themselves,  and  passed  with  proper  authority,  they  must  be  taken  to 
have  been  passed  on  good  and  sufficient  reasons,  and  in  proper  form. 

3.  That  a  power  to  be  performed  by  deed  must  be  so  performed. 
This  assumes  that  the  power  is  here  required  to  be  done  by  deed. 
On  a  proper  construction  of  the  act,  I  contend  that  the  performance 
is  not  necessarily  confined  to  a  performance  by  deed.     We  are  not 
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to  look  to  the  petition  for  a  construction;  that  is  not  allowable.  What 
is  the  act?  A  quasi  divorce,  as  to  all  matters  except  to  marry  again. 
The  recital  of  the  act  states  a  case  authorizing  a  divorce — desertion; 
that  must  be  taken  to  be  so,  as  this  court  cannot  inquire  into  it;  then 
the  act  gives  power  to  hold,  bargain,  sell  and  convey  in  fee  sim- 
ple or  otherwise,  all  her  lands;  to  receive  the  rents,  profits  and  pur- 
chase money  thereof,  and  generally  to  make  contracts  and  transact 
business,  notwithstanding  her  marriage.  What  was  the  effect  of 
this?  Supposing  the  power  in  the  Legislature  to  divorce,  how  far 
have  they  gone  in  this  act?  The  act  gives  power  to  transact 
business,  &c.  Is  not  the  making  a  will  the  transaction  of  business? 
It  gives  power  to  convey.  No  man  will  doubt  that  a  will  is  a  con- 
veyance. The  mention  of  a  deed  is  not  a  qualification,  restric- 
tion or  proviso.  The  power  is  not  one  given  to  be  executed  in  one 
manner,  nor  alone,  but  a  general  power;  and  the  subsequent  mention  of 
a  deed  is  only  amplification  unnecessary  in  itself,  and  not  intended  to 
be  restrictive.  It  is  not  the  grant  of  a  power;  but  the  removal  of  a 
disability  which  remits  Mrs.  Harker  to  her  original  rights  over  her 
own  property, 

Wales,  in  reply. — The  respondent's  argument  seeks  to  avoid  all 
the  points  made  by  us,  by  showing  1st.  That  the  appellant  has  no 
interest  authorizing  him  to  make  objections  to  the  ax3t  of  assembly. 
To  this  there  are  two  answers: — 1st.  This  objection  was  not  taken 
below;  and  this  has  been  held  a  full  answer;  and  2d.  Thomas  B.  Bar- 
ker is  interested.  The  constitution  protects  not  only  vested  in- 
terests, but  any  interests  present  or  future.  The  act  of  assembly 
gives  the  right  of  objecting  to  probate  of  a  will  to  any  person  in- 
terested. {Digest  217.)  Thomas  Harker  is  the  eldest  son  of  Jere- 
miah and  Charlotte  Harker,  entitled  to  a  share  of  the  estate,  if  the 
will  be  not  valid.  If  Thomas  Harker's  mother  had  no  right  to  make 
s.  will,  he  is  entitled  to  the  property.  If  she  had  a  right,  it  was  de- 
rived under  the  act  of  assembly.  Is  not  he  interested  in  that  act? 
and  should  he  not  be  permitted  to  object  to  its  constitutionality.  It 
is  admitted  that  Jeremiah  Harker  had  such  an  interest  as  would  en- 
title him  to  object  to  this  law.  What  was  his  interest?  a  tenancy  by 
the  curtesy  initiate;  himself  declared  a  lunatic;  committed  to  the  cus- 
tody of  his  wife,  who  went  to  the  Legislature  and  without  his  know- 
ledge; without  notice  to  heirs;  without  proof;  on  a  false  allegation, 
procured  an  act  authorizing  her  to  do  certain  things  in  relation  to 
Iier  property.  The  act  itself  was  very  unjust;  but  take  it  as  it  is; 
what  does  it  allow  Charlotte  Harker  to  do?     I  do  not  say  this  court 

VOL.  Ill,  8 
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will  investigate  the  grounds  or  mode  of  passing  a  public  law,  but  in 
a  private  law  divesting  interests — violating  or  dissolving  contracts — 
taking  away  property — the  first  principles  of  justice  require  that  it 
shall  be  shown  to  have  been  done  with  notice  to  the  party  affected^ 
and  on  some  proof.  But  there  is  not  only  this  objection  to  the  law. 
It  was  not  an  act  of  legislation,  but  of  judicial  authority.  It  violated 
a  contract.  The  marriage  gave  Jeremiah  Harker  the  right  to  his 
wife's  property;  to  their  children  the  right  to  inherit  it,  imless  willed 
from  them  by  the  mother  after  the  death  of  the  father.  How  are 
these  rights  to  be  destroyed,  or  taken  away?  only  by  judicial  deci- 
sion; not  by  an  act  of  mere  legislative  authority.  Admitting  that  the 
Legislature  has  the  right  to  grant  divorces,  it  is  only  on  the  ground 
of  a  breach  of  the  contract  by  the  party  complained  against.  But 
this  is  not  an  act  of  divorce;  an  act  which  assumes  to  confer  certain 
powers  not  existing  at  law,  and  which  takes  away  rights  that  the 
law  secures.  The  business  of  the  judiciary  is  to  check  the  Legisla- 
ture in  the  one,  and  to  protect  individuals  in  the  other.  The  act  was 
not  granted  for  cause  authorizing  a  divorce.  The  petition  stated  no 
ground  of  divorce;  it  asserted  that  Jeremiah  Harker  was  estranged 
from  his  family,  and  occupied  the  station  assigned  him  by  the  Chan- 
cellor. This  referred  to  the  commission  of  lunacy,  though  obscurely, 
and  if  it  was  understood  as  it  is  stated  in  the  act  itself,  to  mean  a 
desertion,  it  was  a  fraud  on  the  Legislature.  Does  any  one  suppose 
that  a  temporary  suspension  of  reason  is  a  ground  of  divorce?  On 
the  contrary,  it  places  higher  and  stronger  claims  on  the  other  party 
to  continue  under  the  obligations  of  the  contract  and  perform  them 
faithfully.  The  act  is  in  derogation  of  common  law  rights;  breaking 
up  contracts;  taking  away  property;  and  should  therefore  be  constru- 
ed strictly.  It  is  not  an  act  for  public  benefit,  or  in  any  way  benefi- 
cial, to  entitle  it  to  liberal  construction.  Does  the  act  authorize  her 
to  convey  lands  in  any  other  way  than  by  deed  ?  The  Legislature  had 
in  view  powers  to  be  exercised  by  Charlotte  Harker  in  her  lifetime; 
to  sell,  &c.,  and  convey  in  fee  simple  or  otherwise;  by  deed  zvithout 
her  husband,  evidently  referring  to  a  deed  technically  and  not  a  will, 
in  which  there  could  be  no  propriety  in  joining  the  husband.  3d. 
The  act  itself  is  void  for  want  of  execution  of  the  power  to  record  it. 
The  recording  is  a  condition  and  evidence  of  the  voluntary  execu- 
tion of  the  power. 

It  is  not  the  case  of  interests  of  third  persons  intervening;  not  that 
of  a  purchaser.  The  will  is  a  voluntary  act,  not  operative  during 
her  life,  nor  at  all  unless  founded  on  the  act  as  recorded.     The  making 
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the  will  is  no  conclusive  evmence  she  meant  it  to  become  operative, 
as  it  could  not  become  so  without  another  act  of  hers,  the  recording 
the  law. 

The  court  reversed  the  decree  of  the  register,  on  the  ground  that 
the  Legislature  had  not  by  the  terms  of  the  act  given  to  Charlotte 
Harker  the  power  to  dispose  of  her  property  by  will.  The  other 
points  were  considered,  but  no  opinion  announced  in  respect  to  them, 
not  merely  because  they  were  unnecessary  to  the  decision  of  the 
cause,  but  because  the  constitutional  question  touching  the  powers 
of  the  Legislature  had  been  argued  only  on  one  side.  The  register's 
decree  as  to  costs  was  affirmed.  The  executor  was  bound  to  prove 
the  will  and  to  defend  it,  and  the  estate  ought  to  bear  the  costs  ne- 
cessarily accrued  in  the  court  below  and  in  this  court. 

Wales  and  Rogers,  for  appellant. 

/.  A.  Bayard,  for  respondent. 


SUPERIOR  COURT. 

SPEING  SESSIONS, 
1840. 


CALEB  ROSS  vs.  NATHANIEL  HORSEY. 

Trespass  on  the  case  is  the  proper  form  of  action  under  the  "  act  for  the 

preservation  of  mill  property." 
In  case  of  an  unusual  discharge  of  water  from  any  cause  the  duty  of  giving 

notice  is  obligatory,  and  it  is  no  defence  that  such  notice  would  not  have 

been  of  any  use  to  the  lower  mill. 
Jfotice;  when  to  be  given  —  by  and  to  whom. —  An  unusual  quantity  of  water; 

how  measured. —  Damages;  how  estimated. 
A  grist-mill  is  any  mill  that  grinds  grain,  whether  for  toll  or  for  merchandise. 

This  was  an  action  of  trespass  on  the  case,  founded  on  the  statute 
of  1819,  "for  the  preservation  of  mill  property."  (See  the  act,  ante 
pp.  1,  2.) 

The  declaration  charged  in  the  first  count  a  wilful,  and  in  the  se- 
cond an  accidental  discharge,  of  an  unusual  quantity  of  water  by 
Horsey,  the  owner  of  an  upper  grist  mill,  upon  the  mill  of  Ross,  next 
below  on  the  same  stream,  by  which  that  mill  was  broken;  and  that 
defendant  gave  no  notice  of  such  discharge  to  the  owner  or  posses- 
sor residing  at  the-  lower  mill. 

Plaintiff  proved  himself  to  be  the  owner  and  possessor  of  the  lower 
mill,  which  was  a  merchant  mill  for  the  manufacture  of  flour:  that 
Horsey  was  the  owner  and  possessor  of  the  mill  next  above:  that  on 
the  13th  September,  1838,  during  a  violent  storm,  defendant  cut  his 
own  dam  when  it  was  on  the  point  of  being  broken,  and  discharged 
the  water  on  plaintiff's  dam  by  which  it  was  broken,  and  that  he 
gave  no  notice  to  plaintiff  or  to  his  tenant  residing  near  the  lower 
mill. 

The  defendant's  counsel  moved  a  nonsuit  on  these  grounds:  1st. 
Because  in  this  penal  action  requiring  great  strictness,  the  plaintiff's 
proof  that  his  mill  was  a  merchant  mill  and  used  for  grinding  his  own 
grain  exclusively  for  market,  did  not  sufficiently  meet  his  declara- 
tion describing  it  as  a  grist  mill,  which  it  was  contended  was  under- 
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stood  legalh',  and  by  universal  acceptation,  to  mean  a  mill  grinding 
grain  for  grist  or  toll.  2d.  That  the  declaration  denying  notice  to 
plaintiff  or  any  person  residing  at  the  lower  mill,  did  not  negative 
notice  to  a  person  residing  near  the  mill;  and  3d.  That  this  action  of 
trespass  on  the  case  was  not  the  proper  form  of  action,  but  should 
have  been  debt  on  the  statute  which  gives  the  damages  "to  be  reco- 
vered as  debts  of  like  amount  are  or  may  be  recoverable  by  the  laws 
of  this  State." 

Per  Curiam. — The  Legislature  has  given  an  exposition  of  the  mean- 
ing of  the  term  "grist-mill,"  by  applying  it  to  the  mills  on  the  Bran- 
dywine.  {Digest  405.)  It  means  any  mill  grinding  grain,  whether 
for  toll  or  otherwise.  As  to  the  defect  in  the  averment  of  want  of 
notice  to  the  person  residing  at  or  near  the  mill,  it  is  not  a  question 
of  variance  to  be  decided  on  this  motion,  but  whether  the  plaintiff 
has  stated  a  case  coming  within  the  act  of  assembly,  and  this  ques- 
tion may  be  raised  at  a  future  stage  of  the  cause.  The  form  of  ac- 
tion is  right.  Trespass  on  the  case  will  often  lie  upon  a  statute.  This 
is  an  action  for  unascertained  damages,  and  the  quotation  from  the 
act  itself,  as  to  the  mode  of  recovery,  refers  to  the  jurisdiction,  and 
not  to  the  form  of  action. 

Nonsuit  refused. 

The  defence  set  up  was,  that  Horsey's  dam  was  swept  away  by 
a  flood  near  midnight;  that  he  had  not  time  to  send  notice  to  Ross 
before  Wm.  Eoss,  the  son  and  agent  of  Caleb  Ross,  came  and  re- 
ceived notice. 

The  defendant  proved  that  there  was  a  violent  rain  and  storm  on 
the  11th  and  12th  of  September,  such  as  no  one  had  recollection  of 
before  then;  it  rained  incessantly  all  the  llth;  broke  Kinney's  mill- 
dam  above  Horsey's,  and  an  old  dam  above  his  which  had  an  open 
way  in  it,  over  which  there  was  a  bridge. 

Question  of  the  witness. — From  your  knowledge  of  these  streams 
and  the  storm,  could  any  notice  have  saved  the  lower  mills? 

This  was  objected  to,  and  it  was  contended  by  plaintiff's  counsel, 
that  as  the  law  imposed  the  duty  of  giving  the  notice,  no  defence 
could  be  admitted,  except  that  of  showing  notice.  That  the  legal 
duty  being  omitted,  the  law  necessarily  implied  the  damage  as  arising 
from  this  neglect,  and  excluded  any  inquiry  as  to  whether  the  notice 
would  have  been  useful  or  not.  The  question  was  a  collateral  one; 
not  whether  the  notice  was  given,  but  whether  notice  would  have 
been  useful.  The  admission  of  such  an  inquiry  would  go  far  to  re- 
peal the  law.     Due  notice  is  immediate  notice. 
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For  the  defendant,  contra,  it  was  urged  that  the  act  requiring  no- 
tice to  be  given,  and  imposing  a  penalty  for  the  neglect  or  omission 
to  give  notice,  gives  double  the  damages  incurred  from  the  neglect, 
and  not  from  any  other  cause.  If  it  can  be  shown  that  no  damage 
arose  for  want  of  notice,  but  that  the  damages  arose  solely  from  the 
violence  of  the  storm  or  flood,  and  could  not  have  been  remedied  or 
avoided  by  any  notice,  however  prompt,  there  could  be  no  damage 
to  be  doubled,  or  visited  on  the  upper  miller  for  neglecting  to  give 
notice,  as  no  damage  could  be  said  to  result  from  want  of  notice. 

The  Court  ruled  out  the  testimony;  the  Chief  Justice  saying — This 
act  is  a  remedial  statute,  penal  aJso  to  be  sure,  but  remedial  for  the 
protection  of  mill  property,  which  is  of  great  value  to  the  public  as 
well  as  individuals.  Its  object  is  to  compel  a  mill  owner  on  the  oc- 
currence of  such  an  accident  as  this,  to  give  immediate  notice  to  the 
mills  below  for  their  protection.  The  duty  is  a  simple  and  easy  one; 
and  it  is  guarded  by  a  penalty.  That  penalty  is  double  the  damages 
"which  may  be  sustained  by  the  owner  of  the  lower  mill:" — damages 
occasioned  not  by  the  neglect  to  give  notice,  which  cannot  properly 
be  said  to  cause  any  damage,  but  by  the  discharge  of  water.  The 
act  does  not  refer  it  to  the  upper  mill  owner,  nor  to  the  jury,  to  say 
whether  notice  was  necessary;  it  requires  notice  in  all  cases  to  be 
given,  and  imposes  the  penalty  of  double  all  the  damage  which  may 
arise  from  the  discharge  of  the  water,  or  the  neglect  to  give  notice. 
It  is  true,  that  if  the  breaking  below  should  arise  from  any  unsound- 
ness of  works  or  dam,  and  not  from  the  discharge  of  water  above, 
such  would  not  be  a  case  for  damages  under  the  law;  for  such  dam- 
age would  not  arise  from  the  occurrence  in  relation  to  which  notice 
is  required. 

The  case  was  argued,  at  length,  before  the  jury  by  Frame  and  /. 
A.  Bayard,  for  plaintiff;  and  Bates  and  Booth,  for  defendant,  and 

Bayard,  Chief  Justice,  charged  the  jury. — The  act  of  assembly 
does  not  lessen  the  responsibility  of  the  mill  owner  at  common  law 
for  injuries  resulting  from  his  own  acts  or  the  acts  of  his  agents,  or 
the  culpable  negligence  of  either;  but,  regarding  mill  property  as  one 
in  the  preservation  of  which  the  public  is  interested,  as  an  additional 
safeguard  imposes  the  duty  upon  the  owner,  possessor  or  person  re- 
siding at  or  near  the  mill,  to  give  notice  to  the  owner,  possessor  or 
keeper  of  the  mill  below,  of  any  wilful  or  accidental  discharge  of  an 
unusual  quantity  of  water;  and  imposes  a  penalty  upon  the  person 
who  neglects  the  performance  of  that  duty,  of  double  the  amount  of 
the  damages  which  may  be  sustained  by  such  an  unusual  discharge 
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of  water.  There  are  four  points  which  must  be  established  to  enable 
the  plaintiff  to  recover.  1.  That  the  defendant  is  either  the  owner, 
possessor  or  person  having  charge  of  the  upper  mill.  2.  That  there 
was  an  unusual  discharge  of  water  either  wilful  or  accidental.  3. 
That  no  notice  was  given,  4.  That  the  injury  is  the  consequence 
of  such  discharge. 

There  is  no  dispute  as  to  the  first  point;  it  is  admitted  that  the  defen- 
dant is  the  owner  of  the  upper  mill. 

On  the  second  point,  whether  there  was  an  unusual  quantity  of 
water  discharged  from  Horsey's  mill  on  this  occasion,  the  defendant's 
counsel  have  revived  in  the  argument  a  question  on  which  the  court 
has  heretofore  in  the  course  of  this  cause  been  obliged  to  express  an 
opinion;  and  which  was  also  decided  by  this  court  at  the  last  term  in 
a  similar  case.  The  term  unusual  quantity  of  water,  refers  to  the 
usual  discharge — the  volume  of  water  usually  consumed  by  the  mill 
and  wasted  from  the  pond;  that  is,  the  force  and  supply  of  the  stream, 
having  regard  to  its  natural  sources  and  a  reasonable  reference  to 
the  state  of  the  weather.  All  beyond  this  is  unusual.  The  act  must 
have  a  reasonable  construction,  and  the  persons  who  passed  it  must 
be  supposed  to  have  been  reasonable  men,  and  to  have  had  reasona- 
ble and  proper  objects  in  view  in  passing  the  law.  It  was  intended 
to  protect  mill  property;  it  is  so  entitled.  It  was  designed  to  protect 
the  owners  of  lower  mills  against  the  wilful  or  accidental  discharge 
of  an  unusual  quantity  of  water,  by  imposing  on  the  upper  mill  owner 
the  duty  of  giving  notice  of  such  unusual  discharge  of  water  on  any 
occasion,  whether  wilful  or  accidental.  The  lower  mill  owner  must 
be  supposed  to  know  what  quantity  of  water  usually  comes  down, 
having  reference  to  the  force  of  the  stream  and  the  season,  and  to 
provide  against  it;  but  whenever  the  upper  mill  sends  down  any  quan- 
tity of  water  beyond  this,  such  a  discharge  could  not  be  anticipated 
by  the  lower  owner,  and  he  is  reasonably,  as  well  as  by  the  express 
provisions  of  this  law,  entitled  to  actual  notice  of  such  discharge. 
In  many  cases  this  question  may  be  difficult  of  determination,  as  it 
would  be  impossible  to  measure  the  discharge  of  water  with  great 
nicety;  but  there  cannot  be  much  if  any  difficulty  in  cases  of  a  dis- 
charge of  the  whole  contents  of  a  mill  pond  by  the  wilful  or  acci- 
dental breaking  of  the  dam.  Such  occurrences  are  not  usual,  and 
few  if  any  mills  are  prepared  to  resist  them  without  notice;  in  such 
cases,  therefore,  it  is  pre-eminently  the  duty  of  the  upper  mill  owner 
to  give  notice  as  soon  as  the  nature  of  the  case  will  admit  of  it. 

It  is  not  denied  that  the  lower  dam  of  Eoss  was  broken;  and,  as  no 
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other  cause  has  been  assigned  for  the  breach  than  the  unusual  dis- 
charge of  water  from  above,  it  must  be  presumed  to  have  been  broken 
by  such  discharge.  It  remains  then  to  inquire,  whether  notice  was 
given,  in  the  language  of  the  act,  as  soon  as  the  nature  of  the  case 
would  admit.  Each  case  must  depend  upon  its  own  circumstances 
for  the  settlement  of  this  point. 

In  the  case  of  a  wilful  discharge  of  water  in  fair  weather,  as  for 
the  purpose  of  repairing,  notice  should  be  given  before  doing  the  act; 
but  in  the  case  of  a  wilful  discharge  of  water  under  the  pressing  cir- 
cumstances of  a  storm,  where  to  preserve  other  parts  it  was  neces- 
sary, not  merely  to  waste  it,  but  to  cut  a  part  of  the  dam  to  preserve 
the  whole,  it  would  be  sufficient  to  give  notice  as  soon  as  the  cir- 
cumstances would  permit,  such  as  the  facility  of  conveyance,  the 
number  of  hands  employed,  the  pressing  demand  upon  their  attention 
for  the  preservation  of  the  property. 

The  character  of  the  notice  must  be  determined  by  the  same  rea- 
sonable construction  of  the  law  in  reference  to  the  mischief  it  was  de- 
signed to  remedy,  and  the  duty  it  imposes.  That  duty  is,  in  case  of 
the  wilful  or  accidental  discharge  of  an  unusual  quantity  of  water,  to 
give  notice  of  such  discharge  as  soon  as  the  nature  of  the  case  will 
admit.  The  duty  of  providing  for  the  safety  of  his  neighbor's  mill 
cannot  be  paramount  to  the  right  of  taking  care  of  his  own.  This 
would  be  unreasonable.  If  the  force  of  tempest  and  flood  was  so 
great  on  this  occasion  as  to  require  the  presence  of  Mr.  Horsey  and 
all  under  his  command,  to  preserve  his  own  mill  and  dam,  he  could 
not  reasonably  be  required  to  detach  a  part  of  that  force  as  a  mes- 
senger to  the  lower  mill;  in  this  state  of  peril  to  all  mill  property, 
arising  from  this  unusual  storm,  all  persons  were  bound  to  be  vigi- 
lant to  provide  for  its  effects;  and  though  the  duty  of  transmitting 
actual  notice  of  breaches  from  those  above  to  those  below,  attached 
the  moment  it  could  be  done  without  abandoning  their  own  property, 
and  in  fact  increasing  the  danger  to  all,  it  is  not  reasonable,  and  the 
law  does  not  require  that  it  should  be  given  sooner. 

The  notice  is  to  be  given  to  the  owner,  possessor  or  keeper,  or 
cither  of  them,  residing  at  or  nearest  to  the  mill.  The  burthen  of 
the  proof  of  this  fact  is  upon  the  defendant.  It  is  a  duty  to  be  per- 
formed by  him;  and  he  must  show  that  he  has  performed  it.  If  he 
has  not  proved  to  the  satisfaction  of  the  jury  that  he  gave  notice  as 
soon  as  the  nature  of  the  case  would  admit  of,  to  the  person  entitled 
to  receive  it,  the  verdict  ought  to  be  for  the  plaintiff.  In  the  event  of 
finding  for  the  plaintiff,  the  question  arises  as  to  the  measure  of  the 
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damages.  This  act  is  penal  as  well  as  remedial.  The  gist  or  found- 
ation of  the  action  is  not  the  injury  sustained,  but  the  omission  of  a 
duty  for  which  a  penalty  is  imposed.  For  this  reason  the  court  think 
that  the  question  of  damages  is  confined  to  the  immediate  damage 
sustained  by  the  destruction  of  the  property,  and  not  to  the  conse- 
quential damage  resulting  from  the  loss  of  profits.  The  immediate 
damage  is  easily  proved,  and  is,  therefore,  the  proper  measure,  and 
for  the  most  part  would  be  a  tolerably  uniform  one;  but  the  conse- 
quential damage,  which  would  depend  upon  the  skill  and  capital  and 
industry  of  the  owner,  introduces  considerations  too  complicated  for 
the  consideration  of  the  jury;  and  the  double  damages  would,  pro- 
bably, more  than  cover  such  consequential  loss. 

The  plaintiff  had  a  verdict  of  $75,  which,  on  motion,  the  court 
doubled. 

Cullen,  Bayard,  Frame,  and  Houston,  for  plaintiff. 

Ridgely,  Booth  and  Bates,  for  defendant. 


LEMUEL  DEAPER,   defendant  below  vs.   WILLIAM  DRAPER, 

plaintiff  below. 

A  justice  of  the  peace  has  not  jurisdiction  in  cases  of  trespass  by  horses, 
cattle,  sheep  or  hogs,  without  the  intervention  of  fence-viewers. 

Certiorari  to  Justice  Campbell. 

The  record  stated  this  to  be  a  case  of  "trespass  for  damage  sus- 
tained from  defendant  by  his  cattle  trespassing  on  plaintiff,  breaking 
down  fences  and  destroying  three  acres  of  good  corn  there  growing. 
Damages  laid  at  forty  dollars."  Summons  issued  to  appear  and  an- 
swer "touching  a  cause  of  action  wherein  forty  dollars  is  demanded:" 
appearance:  reference:  trial:  report  and  judgment  for  plaintiff  for 
twenty-five  dollars." 

Exceptions — 1st.  That  the  summons  was  not  signed  by  the  jus- 
tice. 2d.  That  it  did  not  describe  the  injury  according  to  the  state- 
ment filed.  3d.  That  the  justice  had  no  jurisdiction  of  the  cause, 
because  the  damages  had  not  been  ascertained  and  awarded  by  fence 
viewers. 

By  the  Court: 

Harrington,  Justice. — The  first  and  second  exceptions  are  cured 
by  the  appearance.  The  summons  had  no  validity  without  the  signa- 
ture of  the  justice;  yet,  if  the  defendant  obeyed  it,  he  is  not  now  to 
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object  to  this  informality.  Neither  does  the  summons  state  the  cause 
of  action  properly,  which  is  required  for  the  purpose  of  giving  the 
defendant  notice  of  what  he  is  called  upon  to  answer;  yet,  if  he  ap- 
pear and  go  into  trial  without  objection,  and  without  asking  a  post- 
ponement, it  is  evident  that  he  is  not  taken  by  surprise,  and  he  can- 
not object  that  the  summons  has  not  fully  informed  him  of  the  nature 
of  the  claim  against  him.  The  appearance  and  going  into  trial  cures 
these  and  most  other  defects  in  the  summons. 

But  the  third  exception  raises  the  question  whether  a  justice  of  the 
peace  has  jurisdiction,  without  the  intervention  of  fence  viewers,  in 
actions  of  trespass  by  cattle  breaking  through  fences  and  destroying 
or  damaging  corn. 

The  law  on  this  subject  is  designed  to  fix  a  uniform  rule  in  rela- 
tion to  the  quality  and  sufficiency  of  fences,  and  to  require  of  every 
man  the  use  of  due  precaution  and  care  to  prevent  trespasses  by  cat- 
tle. Its  policy  is  not  merely  the  protection  of  crops,  but  the  encour- 
agement also  of  the  production  of  stock.  It  maJces  the  owner  of 
cattle  liable  for  their  trespasses  in  the  enclosures  of  others,  not  as  he 
would  be  liable  for  his  own  trespass,  but  only  in  case  the  person  tres- 
passed upon  and  damaged  has  used  due  precaution  to  prevent  such 
damage,  by  enclosing  his  crops  "with  a  post  and  rail  fence,  or  worm 
fence  well  staked  and  ridered,  at  least  four  and  a  half  feet  high  from 
the  top  of  the  upper  rail  or  rider  to  the  ground,"  or  with  a  worm  fence 
five  feet  high  without  rider.  It  is  obvious,  therefore,  that  in  cases  of 
trespass  by  cattle,  the  party  injured  must  show  that  he  has  provided 
a  lawful  fence,  or  he  will  not  be  entitled  to  recover  damages;  and 
even  where  the  fence  is  lawful,  the  act  of  assembly  makes  the  owner 
of  the  cattle  trespassing  liable  only  to  make  good  all  such  damages 
as  shall  be  found  and  awarded  by  fence  viewers,  which  the  same 
act  directs  this  court  annually  to  appoint,  in  each  hundred  of  the 
county.  These  fence  viewers,  or  any  three  of  them,  are  made  by 
the  law  the  sole  judges  of  the  sufficiency  of  all  fences,  and  of  the  da- 
mages sustained  by  means  of  any  creature's  trespassing. 

Thus  far  there  is  no  pretence  of  jurisdiction  in  a  justice  of  the 
peace  to  try  a  case  of  trespass  by  cattle,  without  the  intervention  of 
fence  viewers;  and  the  question  is  whether  the  first  section  of  the  act 
of  30th  January,  1829,  "concerning  the  jurisdiction  of  justices  of  the 
peace  in  certain  actions  of  trespass"  embraces  this  kind  of  trespass 
by  cattle,  and  dispenses  with  the  fence  viewers  in  ascertaining  the 
amount  of  the  damage.  That  act  gives  jurisdiction  "of  actions  of 
trespass  for  direct  and  immediate  injuries  in  carrying  away  or  taking. 
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destroying  or  damaging  goods  or  chattels,  and  for  direct  and  im- 
mediate injuries  to  real  property,  when  the  damages  claimed  in  such 
action  do  not  exceed  fifty  dollars."     {Dig.  259.) 

It  is  not  probable  that  the  Legislature  intended  by  this  act  to  em- 
brace cases  of  trespasses  by  cattle,  which  before  stood  on  a  distinct 
ground,  and  were  provided  for  by  a  system  designed  and  calculated 
to  produce  uniformity  both  in  the  quality  of  fences  and  in  the  assess- 
ment of  damages.  If  such  was  the  intention  of  the  Legislature,  it  vir- 
tually repeals  the  several  acts  "for  regulating  fences  within  this  go- 
vernment;" for  no  one  will  resort  to  the  fence  viewers  preparatory 
to  bringing  suit,  if  he  can  at  once  commence  an  action  before  the 
justice,  as  in  other  cases  of  trespass.  But  this  act  was  evidently  not 
designed  to  have  such  effect,  because  it  does  not  either  expressly  or 
by  implication  repeal  the  fence  laws,  and  its  terms  are  satisfied 
though  it  be  restricted  to  other  actions  of  trespass  than  those  by  cat- 
tle, sheep  and  hogs,  for  it  professes  only  to  give  jurisdiction  in  "cer- 
tain actions  of  trespass."  Additionally  the  same  Legislature,  by  the 
subsequent  act  of  February  13,  1839,  recognized  all  these  fence  laws 
as  in  full  force,  and  directed  that  "all  suras  found  and  awarded  by 
fence  viewers,  if  the  same  do  not  exceed  fifty  dollars,  may  be  reco- 
vered before  a  justice  of  the  peace,  proceeding  according  to  the  act 
"providing  for  the  recovery  of  small  debts,"  and  not  even  under  the 
law  giving  jurisdiction  to  justices  in  trespass  cases. 

These  laws  must  be  all  Construed  together  to  work  out  a  system. 
By  such  construction  they  can  all  have  force  and  effect  within 
their  proper  design;  but  taking  them  separately,  they  conflict  with 
and  contradict  each  other.  According  to  the  proper  construction, 
the  jurisdiction  given  to  justices  of  the  peace  by  the  act  of  30th  Ja- 
nuary, 1829,  "in  certain  actions  of  trespass,"  extends  only  to  such 
actions  of  trespass  as  are  not  provided  for  by  the  previous  and  sub- 
sequent acts  "for  regulating  fences  within  this  government."  And 
consequently  that  such  justices  have  not  jurisdiction,  without  the  in- 
tervention of  fence  viewers,  in  cases  of  trespass  by  horses,  cattle, 
sheep  and  hogs  breaking  through  fences  and  damaging  crops. 

On  this  ground,  therefore,  we  reverse  the  judgment  below. 

C.  G.  Ridgely,  for  exceptant. 
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JOHN  H.  ELLIGOOD  vs.  HENRY  HAZZARD. 
Costs  on  certiorari.    Judgment  affirmed,  execution  set  aside;  costs  disallowed. 

Certiorari. 

In  this  case  the  judgment  was  affirmed  and  the  execution  set  aside; 
and  the  question  arose,  whether  the  plaintiff  in  the  certiorari  could 
recover  his  costs. 

The  Court,  considering  themselves  bound  by  the  letter  of  the  law 
{Digest  358,)  refused  costs  to  the  plaintiff,  and  awarded  them  to  the 
defendant  in  the  certiorari. 

Brinckloe,  for  Elligood. 


THOMAS  CLARK  vs.  JOHN  MALONEY  and  ROBERT 
MALONEY. 

The  finder  of  a  chattel  has  such  a  property  in  it  as  will  enable  him  to  keep  it 

against  all  but  the  rightful  owner. 
If  he  lose  it  again  he  may  maintain  trover  against  a  second  finder. 
A  person  is  a  competent  witness  though  included  in  the  writ  as  a  defendant, 

if  he  be  not  taken,  nor  declared  against. 

Action  of  trover  to  recover  the  value  of  ten  white  pine  logs.  The 
logs  in  question  were  found  by  plaintiff  floating  in  the  Delaware  bay 
after  a  great  freshet,  were  taken  up  and  moored  with  ropes  in  the 
mouth  of  Mispillion  creek.  They  were  afterwards  in  the  possession 
of  defendants,  who  refused  to  give  them  up,  alledging  that  they  had 
found  them  adrift  and  floating  up  the  creek. 

James  Dennis  was  called  for  defendants  and  objected  to. 

Bates. — He  was  originally  a  defendant  in  this  action,  and  it  has 
been  proved  that  he,  with  Maloney,  had  these  logs  up  the  creek. 

Houston. — Dennis,  though  named  a  party  defendant  in  the  writ,  was 
not  taken,  and  we  have  not  declared  against  him.  He  is  no  party 
here,  and  may  be  a  witness. 

The  Court. — ^If  there  be  no  evidence  against  a  party  defendant  he 
may  be  acquitted  by  the  jury,  and  admitted  as  a  witness  for  the  co- 
defendants.  But  in  this  case  Dennis  is  not  a  party;  though  named 
in  the  writ  he  is  not  declared  against,  and  the  jury  could  render  no 
verdict  for  or  against  him.  (2  Starli.  Evid.  pt.  4,  p.  765-7  and  note.) 
If  plaintiff  proceeds  to  issue  and  trial  against  some  of  the  defendants 
in  trespass,  but  does  not  rule  the  others  to  plead,  the  latter  may  be 
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witnesses  for  the  former.  (6  Binney,  319.)  And  in  trespass  against 
three  joint  trespassers,  if  two  are  taken  and  the  other  returned  not 
found,  the  latter  is  a  competent  witness  for  the  other  two.  {Stock- 
ham  vs.  Jones,  10  Johns.  Rep.  21;  3  Serg.  &  Rawlc  402;  1  Pick.  118.) 

Witness  admitted  to  be  sworn. 

In  the  argument  to  the  jury  plaintiff's  counsel  contended,  that 
Clark  had  a  sufficient  property  in  these  logs  to  maintain  trover  as 
against  any  one  but  the  original  owner;  that  proof  of  absolute  pro- 
perty was  not  necessary.  Having  found  the  logs  afloat  in  the  bay, 
and  brought  and  moored  them  to  the  shore,  he  has  full  property  as 
against  all  but  the  righful  owner,  who  is  unknown  in  this  case.  (2 
Sound.  Plead.  &  Evid.  879;  1  Strange  505,  Armory  vs.  Delamirie;  2 
LeigWs  Nisi  Prius  1474-5-6;  1  Chitty  PL  151.) 

The  defendant's  counsel,  contra,  argued  that  if  a  person  find  pro- 
perty which  is  lost,  though  he  be  entitled  to  it  as  against  all  others 
but  the  rightful  owner,  yet,  if  he  lose  it  again  and  another  find  it,  the 
second  finder  has  an  equal  right  of  property  in  the  thing  lost,  and  is 
not  responsible  to  the  first  finder.  (1  Chitty  PL  151.)  In  case  of  a 
special  property,  it  must  be  accompanied  by  possession  to  support 
trover.  (1  Black.  Com.  297;  Finch  177.)  In  case  of  an  estray,  if 
it  be  not  claimed  within  a  year  and  day,  it  belongs  to  the  lord;  but 
if  it  stray  into  another  manor,  after  three  quarters  of  a  year  it 
belongs  to  the  latter,  and  the  first  lord  cannot  take  it  again. 

Bayard,  Chief  Justice,  charged  the  jury. — The  plaintiff  must  show 
first,  that  the  logs  were  his  property;  and  secondly,  that  they  were 
converted  by  the  defendants  to  their  own  use.  In  support  of  his 
right  of  property,  the  plaintiff  relies  upon  the  fact  of  his  possession 
of  the  logs.  They  were  taken  up  by  him,  adrift  in  the  Delaware 
bay,  and  secured  by  a  stake  at  the  mouth  of  Mispillion  creek.  Pos- 
session is  certainly  prima  facie  evidence  of  property.  It  is  called 
prima  facie  evidence  because  it  may  be  rebutted  by  evidence  of  bet- 
ter title,  but  in  the  absence  of  better  title  it  is  as  effective  a  support 
of  title  as  the  most  conclusive  evidence  could  be.  It  is  for  this  rea- 
son, that  the  finder  of  a  chattel,  though  he  docs  not  acquire  an  absolute 
property  in  it,  yet  has  such  a  property,  as  zuill  enable  him  to  keep  it 
against  all  but  the  rightful  ozvner.  The  defence  consists,  not  in  show- 
ing that  the  defendants  are  the  rightful  owners,  or  claim  under  the 
rightful  owner;  but  that  the  logs  were  found  by  them  adrift  in  Mis- 
pillion  creek,  having  been  loosened  from  their  fastening  either  by 
accident  or  design,  and  they  insist  that  their  title  is  a£  good  as  that 
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of  the  plaintiff.  But  it  is  a  well  settled  rule  of  law  that  the  loss  of  a 
chattel  does  not  change  the  right  of  property;  and  for  the  same  rea- 
son that  the  original  loss  of  these  logs  by  the  rightful  owner,  did  not 
change  his  absolute  property  in  them,  but  he  might  have  maintained 
trover  against  the  plaintiff  upon  refusal  to  deliver  them,  so  the  sub- 
sequent loss  did  not  divest  the  special  property  of  the  plaintiff.  It 
follows,  therefore,  that  as  the  plaintiff  has  shown  a  special  property 
in  these  logs,  w-hich  he  never  abandoned,  and  which  enabled  him  to 
keep  them  against  all  the  world  but  the  rightful  owner,  he  is  entitled 
to  a  verdict. 

Verdict  for  the  plaintiff. 

Ridgely  and  Bates,  for  plaintiff. 

Houston  and  Booth,  for  defendants. 


WILLIAM  Y.  COULTER  vs.  SELBY  HITCHENS. 

An  award  may  be  of  other  matters  than  the  mere  payment  of  money. 

Where  the  parties  referred  all  matters  at  variance  between  them,  an  award 
that  one  should  pay  the  other  a  sum  certain,  and  that  each  party  should 
be  equally  bound  to  pay  certain  debts  due  to  third  persons,  was  held  to  be 
good. 

Amicable  action.  Reference  "of  all  matters  at  variance  between 
the  parties  to  this  suit,  touching  this  cause  of  action."  Report  that 
the  defendant,  Selby  Hitchens,  is  indebted  to  the  plaintiff,  William 
V.  Coulter,  $963  20;  and  "that  each  party  is  equally  bound  to  pay 
for  the  rigging  or  any  debts  that  are  standing  against  the  schooner 
Pacific,  in  Philadelphia." 

Motion  to  set  aside  the  award,  founded  on  an  affidavit  of  Hitch- 
ens,  that  he  was  charged  in  Philadelphia  with  several  debts  incurred 
by  him  in  rigging  the  Pacific;  Coulter  not  being  known  as  the  owner. 

Houston,  in  support  of  the  motion: — The  award  is  of  matter  against 
law.  It  supposes  a  joint  liability  for  these  debts  in  both  these  parties, 
whereas  Hitchens  alone  is  responsible  for  them.  2d.  The  report  and 
award  must  be  set  aside  for  uncertainty.  It  does  not  ascertain  what 
is  due  from  the  defendant.  (Kidd  on  Awards  130;  Comyn's  Digest, 
Arbitr.  E.  F.;  2  Saund.  Rep.  293,  a.  n.  1;  Watson  on  Arhit.  &  Awards 
53;  11  Law  Lib.  33.) 

Cullen  and  Ridgely,  contra: — Awards  are  much  favored  by  our 
courts.  (1  Harr.  Rep.  398;  Watson  on  Arb.;  Kyd  on  Awards  201, 
242.)     The  matters  in  controversy  submitted  were  the  price  of  a 
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vessel  on  the  one  part,  and  the  payment  or  liability  to  pay  certain 
debts  in  Philadelphia  on  her  account,  on  the  other  part.  The  award 
settles  both.  It  finds  a  certain  sura  due  from  Hutchins  to  Coulter, 
and  that  each  party  shall  pay  half  of  the  debts  in  Philadelphia,  on  ac- 
count of  the  vessel.  This  is  sufliciently  certain.  The  amount  of 
these  debts  is  unimportant,  as  each  party  is  bound  to  pay  half.  This 
part  of  the  award  is  in  favor  of  the  party  now  objecting  to  it. 

Houston,  in  reply: — The  award  is  uncertain  in  its  meaning.  It  is 
doubtful  whether  it  means  that  the  parties  shall  contribute  between 
themselves  to  the  payment  of  all  debts  in  Philadelphia,  without  in- 
tending to  decide  who  is  primarily  liable;  or  whether  it  means  to  de- 
cide the  question  of  law,  as  to  the  liability  to  pay  these  debts. 

Per  Curiam. 

Bayard,  Chief  Justice. — The  first  ground  is  insufficient.  The 
award  is  not  that  the  parties  were  jointly  liable  to  the  creditors  in 
Philadelphia,  but  that  they  shall  contribute  between  themselves  equal- 
ly to  the  payment  of  those  debts.  The  terms  of  the  award  are  loose, 
and  would  literally  bear  the  construction  given  to  it  by  Mr.  Houston; 
but,  as  that  was  not  a  matter  submitted  to  the  referees,  it  is  not  pro- 
bable that  they  designed  to  determine  the  liability  of  either  party  to 
creditors,  but  only  their  liability  as  between  themselves.  The  mean- 
ing of  it  is  that  they  shall  contribute  equally  to  the  payment  of  these 
debts  in  Philadelphia,  however  they  may  stand  bound  to  the  credi- 
tors there.  "Id  certum  est  quod  certum  reddi  potest,"  is  a  maxim 
that  applies  to  awards  as  well  as  any  thing  else.  The  debts  in  Phila- 
delphia are  capable  of  being  reduced  to  a  certainty  as  to  amount; 
nor  does  it  seem  to  be  of  so  much  consequence  in  this  case,  as  these 
debts,  whatever  may  be  their  amount,  are  to  be  equally  paid  by  each 
party.  The  only  difficulty  is  in  the  mode  of  enforcing  a  Judgment 
on  the  award.  In  England  awards  are  by  submission  out  of  court 
by  bond,  or  by  agreement  to  submit  under  a  rule  of  court,  sanction- 
ed by  statute  9  and  10,  William  III.,  {Kyd  21,)  in  reference  to  actions 
ex  contractu.  In  our  State  awards  are  upon  two  acts.  {Dig.  111-2.) 
The  first  act  refers  to  matters  of  account,  and  would  seem  to  confine 
the  report  or  Judgment  to  sums  of  money;  which,  as  the  Judgment 
would  be  fully  executed  by  the  court,  must  be  positively  certain.  But 
the  act  following,  passed  many  years  after,  seems  to  recognize  the  re- 
ference and  award  in  other  actions  than  those  of  mutual  accounts — 
in  all  actions,  those  of  tort  as  well  as  of  contract.  Being  thus  ex- 
tended, as  it  has  also  been  in  practice,  it  follows  that  where  the  re- 
port is  of  a  sum  found  due,  the  Judgment  follows  as  in  an  award  in 
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England;  but  if  it  embrace  other  matters,  the  judgment  may  still  go 
for  the  sum  found  due,  and  the  parties  be  left  as  to  the  other  matters 
settled  by  the  reference  to  their  action  under  the  award  or  other- 
wise. If  this  part  of  the  award  was  so  connected  with  the  sum 
found  due  as  to  render  that  uncertain,  of  course  no  judgment  could 
be  rendered  on  any  part.  But  as  to  the  return  in  this  case,  we  do 
not  think  there  is  any  uncertainty  in  any  part  of  it  that  will  vitiate, 
or  which  can  possibly  prejudice  either  party.  Whatever  debts  may 
exist  in  Philadelphia  against  this  vessel,  must  be  paid  by  these  par- 
ties equally,  whoever  is  primarily  liable. 

Report  confirmed. 

Cullcn  and  Ridgcly,  for  plaintiff. 

Houston,  for  defendant. 


JACOB  CANNON,  Adm'r.  of  FITZGIBBON  vs.  JEREMIAH 

KINNEY. 

New  trial  granted  for  the  mistake  of  a  witness  under  very  peculiar  circum- 
stances. 

A  witness  being  called  to  prove  a  receipt  a  forgery  pronounced  it  genuine,  but 
failed  to  disclose  his  knowledge  of  the  fact  that  it  was  given  for  more  money 
than  was  received,  supposing  that  he  would  not  be  permitted  to  give  such 
evidence;  the  court,  on  affidavit  to  this  effect,  granted  a  new  trial,  there 
being  no  conflicting  testimony,  and  the  plaintiff  being  an  administrator, 
without  any  personal  knowledge  of  the  matter. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  to 
which  the  defendant  pleaded  payment,  and  gave  in  evidence  a  re- 
ceipt from  Fitzgibbon,  dated  8th  May,  1837,  for  $350  00,  and  a  re- 
ceipt dated  May  11th,  1837,  for  $150  00.  The  plaintiff  produced 
Samuel  D.  Ascham,  a  clerk  of  Fitzgibbon,  expecting  to  prove  the 
receipt  for  $350  00  to  be  a  forgery,  but  the  witness  swore  that  it  was 
the  handwriting  of  Fitzgibbon,  and  was  unable  or  did  not  give  any 
further  explanation  of  it.  A  verdict  passed  in  the  case  for  the  defend- 
ant, and  a  motion  was  made  for  a  nc7V  trial,  founded  on  an  affidavit 
of  Ascham,  that  but  $200  were  paid  at  the  time  the  receipt  was  given 
for  $350,  which  included  another  payment  of  $150,  made  a  few  days 
previous,  and  for  which  a  receipt  zvas  given  at  the  time,  but  which 
was  represented  to  be  lost.  The  witness  had  not  disclosed  this  in 
his  examination,  because  he  did  not  know  that  he  would  be  permit- 
ted to  do  so,  and  he  was  not  interrogated  on  that  subject;  and  as 
these  circumstances  did  not  occur  to  him  until  the  receipt  was  pre- 
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sented  during  the  trial;  he  had  not  mentioned  them  to  the  plaintiff's 
counsel  until  the  case  was  closed.  The  witness  further  swore  that 
he  had  wholly  forgotten  the  receipt  for  $350,  until  the  same  was  pro- 
duced at  the  trial,  when  he  was  surprised  to  find  it  genuine. 

By  the  Court: 

Harrington,  Justice. — We  have  concluded  to  order  a  new  trial  in 
this  case,  but  not  without  much  hesitation,  arising  out  of  the  danger 
of  admitting  fraud  and  perjury,  by  allowing  a  witness  to  add  to  his 
testimony  after  the  case  is  closed.  Yet  we  would  not  permit  this 
general  consideration  of  impolicy  to  lead  us  so  far  from  a  considera- 
tion of  the  case  itself,  as  to  deny  the  plaintiff  the  benefit  of  important 
testimony  not  known  to  him;  which  he  had  no  opportunity  of  dis- 
covering; and  which  was  kept  back  by  the  witness  from  a  mistaken 
idea  that  he  would  not  be  permitted  to  give  it  in  evidence.  If  a  cir- 
cumstance of  this  kind,  which  the  plaintiff  could  not  anticipate  or 
provide  against,  should  be  held  to  deprive  him  of  the  benefit  of  im- 
portant evidence,  it  would  not  only  do  a  particular  injustice,  but  bring 
into  disrepute  and  discredit  the  trial  by  jury  itself.  As  this  is  almost 
the  universal  mode  of  settling  disputes  among  us,  there  is  a  clear 
policy  to  protect  it  from  the  imputation  of  injustice,  and  preserve  for 
it  the  good  opinion  of  those  whose  dearest  rights  may  be  subjected 
to  its  decision.  On  this  ground,  mainly,  applications  for  new  trials, 
where  injustice  is  supposed  to  have  been  done  by  verdicts,  have  been 
listened  to  by  the  courts  as  a  necessary  corrective  of  the  accidents 
and  mistakes  that  often  attend  a  first  trial;  and  as  essential  in  many 
cases  to  attain  the  great  end  of  litigation — a  correct  decision  of 
causes  according  to  their  merits.  This  mode  of  preventing  injustice 
was  very  early  resorted  to  by  the  courts;  and,  though  subject  in  a 
great  degree  to  the  discretion  of  the  judges,  it  is  as  far  as  prac- 
ticable to  be  regulated  by  a  legal  discretion,  on  principles  ascer- 
tained by  adjudged  cases.  The  party  who  brings  himself  clearly 
within  the  principle  of  such  cases,  obtains  a  new  trial  as  a  matter 
of  right,  and  not  merely  at  the  discretion  of  the  court;  except,  per- 
haps, in  cases  where  the  grounds  of  his  application  may  be  strength- 
ened or  otherwise  by  the  judge's  opinion  of  the  justice  of  the  first 
verdict. 

New  trials  are  often  granted  for  the  admission  of  improper  evidence, 
or  the  exclusion  of  proper  testimony;  for  misdirection  of  the  judge  to 
the  jury;  mistake  or  misconduct  of  the  jury;  discovery  of  nezv  evi- 
dence, and  other  causes.  And  though  a  new  trial  will  not  be  grant- 
ed because  a  party  did  not  give  evidence  which  he  might  have  pro- 
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duced,  (1  IVils.  98,)  nor  to  let  liim  into  a  defence  known  to  him  at 
the  first  trial,  {2  T.  R.  113;)  yet  it  has  been  granted  where  a  material 
document  out  of  the  jurisdiction  of  the  court  was  sent  for  in  due  time 
but  did  not  arrive  until  after  the  trial.  (4  Chit.  Gen.  Pr.  57.)  A  new 
trial  was  also  granted  where  the  plaintiff  was  nonsuited  through  the 
mistake  of  his  witness  in  a  material  circumstance;  (2  Anst.  517;  1 
Bing.  145,)  and  where  the  defendant  by  the  mistake  of  his  witness 
failed  to  produce  an  important  document.  (2  Marsh.  265.)  So  the 
discovery  of  new  evidence  by  the  attorney  of  an  executor  defendant,, 
then  out  of  the  country,  though  in  the  actual  custody  of  the  attorney 
himself,  yet  not  known  by  him  to  be  so,  was  considered  a  sufficient 
ground  for  granting  a  new  trial.  (Broadhead  vs.  Marshall's  Ex'r., 
2  Wm.  Blac.  955.)  In  referring  to  these  decisions  we  do  not  mean 
to  affirm  them  all  as  general  rules  for  our  government  in  granting 
new  trials;  and  we  feel  the  delicacy  and  danger  of  laying  down  any 
general  rule  that  may  be  supposed  to  allow  witnesses  to  add  to  or 
correct  their  testimony  once  given  on  oath.  The  danger  of  perjury 
is  apparent.  At  all  events,  the  mistake  must  be  a  clear  and  positive 
one;  positively  sworn  to  by  the  witness;  confirmed  in  the  judgment 
of  the  court  by  accompanying  circumstances,  and  wholly  uncontra- 
dicted by  other  evidence  in  the  cause.  In  such  a  case  the  danger  of 
collusion  and  fraud,  or  of  perjury,  is  not  perhaps  so  great  as  to  pre- 
vent the  court  from  attempting  by  granting  a  new  trial  to  reach  the 
real  truth  and  justice  of  the  particular  case;  especially  as  the  wit- 
ness, who  now  comes  forward  to  state  what  he  was  bound  by  hi& 
oath  to  have  stated  on  the  former  trial,  will  be  subjected  to  the  close 
scrutiny  of  another  jury. 

The  plaintiff  in  the  present  case  is  an  administrator,  and  the  exist- 
ence of  this  receipt  was  not  known  to  him,  much  less  the  circum- 
stances under  which  it  was  given.  The  witness  himself  swears  that 
he  had  forgotten  it  altogether;  and  he  was  in  fact  brought  here  from 
another  State  to  prove  it  a  forgery.  Whilst  under  examination  in 
the  trial  he  discovers  that  the  receipt  is  genuine;  and  then,  for  the 
first  time,  recollects  that  it  was  given  for  more  money  than  was  re- 
ceived; which  important  fact  he  neither  mentions  to  the  court,  nor 
to  the  plaintiff's  counsel.  The  testimony  is,  therefore,  as  it  regards 
the  plaintiff,  strictly  after  discovered  evidence;  evidence  of  which  he 
was  not  apprised,  and  could  not  by  any  diligence  have  procured; 
and,  with  regard  to  to  the  witness,  it  is  not  so  much  a  mistake  in 
giving  his  evidence,  as  an  omission  to  state  an  important  fact  from 
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a  mistaken  impression,  that  he  would  not  be  allowed  to  state  it;  or 
that  he  ought  not  to  state  it  unless  particularly  interrogated. 

We  shall,  therefore,  grant  a  new  trial;  but  all  the  cases  establish 
that  it  ought  to  be  on  terms;  and,  where  the  ground  of  application  is 
the  mistake  or  default  of  the  party's  own  witness,  the  usual  and  proper 
terms  are  the  payment  of  costs. 

Let  the  plaintiff  pay  the  costs  of  the  term. 

Cullen,  for  plaintiff. 

Ridgely,  for  defendant. 


COAED  BURTON  and  ARCADA  his  wife  vs.  MARY  WAPLES. 

A  plea  of  the  act  of  limitation  is  not  a  defence  to  the  real  merits,  such  as  will 
be  favored  in  granting  leave  to  amend  pleadings. 

The  declaration  need  not  recite  the  writ  in  the  caption.  The  recital  is  sup- 
posed, and  may  be  supplied  at  any  time. 

Capias  case.     Action  for  slanderous  words. 

When  this  case  was  called  for  trial,  defendant's  counsel  moved  for 
leave  to  amend  by  adding  a  plea  of  the  act  of  limitation,  which  was 
opposed. 

Mr.  Bayard  argued  that  the  plea  was  a  plea  to  the  merits,  and, 
being  a  plea  tending  to  quiet  stale  suits,  if  not  to  be  favored  it  ought 
not  to  be  restrained.     (Tidd  Prac.  15;  3  Chitty  Prac.  545.) 

Mr.  Frame  contended  that  it  was  not  a  plea  to  the  merits,  and  was 
even  an  odious  plea.  He  cited  Waples  vs.  McGee  &  Salmons,  2 
Harr.  Rep.  444. 

The  Court. — The  constitutional  provision  in  relation  to  amendments 
gives  the  power  to  this  court  to  allow  such  amendments  as  shall  be 
necessary  in  order  to  try  causes  according  to  their  real  merits.  {Art.  6, 
sec.  16.)  The  question,  therefore,  is  whether  this  plea  of  the  act  of 
limitation  is  a  plea  to  the  real  merits  of  the  cause.  We  think  it  is  not. 
It  is  a  plea  to  the  remedy  and  not  to  the  substance  of  the  action. 
Acts  extending  or  reducing  the  period  of  limitation  are  constitutional 
only  because  they  do  not  touch  the  contract,  but  only  the  remedy. 
It  is  true,  as  stated  by  the  defendant's  counsel,  and  cited  from  the 
books,  that  this  plea  is  treated  sometimes  as  a  plea  to  the  legal  merits; 
and  that  a  party  may  swear  to  a  defence  on  the  merits  where  his 
defence  is  the  act  of  limitation;  because,  strictly  speaking,  any  de- 
fence which  the  law  gives  is  a  part  of  the  legal  merits  of  the  case. 
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But  the  constitution  by  expressly  referring  to  the  real  tnerits,  intends 
a  distinction  between  those  and  mere  legal  merits;  and  it  is  right  that 
such  a  distinction  should  be  made.  There  is  no  reason  why  these 
parties,  having  placed  their  cause  at  issue  on  all  the  points  of  defence 
which  the  defendant  pleased  to  set  up,  should  now,  at  the  moment  of 
trial,  be  permitted  to  amend  for  any  purpose  which  will  not  subsene 
the  real  merits  of  the  cause. 

Motion  refused. 

Bayard  now  moved  to  set  aside  the  declaration,  on  the  ground  that 
it  did  not  correspond  with  the  action  itself  as  brought;  the  action 
being  brought  by  Coard  Burton  and  Arcada  his  wife,  against  Peter 
Waples  and  Mary  his  wife;  and  the  declaration  was  stated  to  be 
against  Mary  Waples  alone. 

Upon  looking  at  the  narr.,  it  was  found  to  commence  in  the  usual 
form  (omitting  the  caption  or  recital  of  the  writ,)  "And  thereupon 
the  said  Coard  Burton  and  wife  complain,  that  the  said  Mary  Wa- 
ples," &c.,  &c.,  and  by  reason  of  this  omission  there  was  no  state- 
ment on  the  face  of  this  declaration  that  Peter  Waples,  the  husband, 
was  joined. 

But  the  court  said  the  caption  is  supposed.  In  some  of  the  coun- 
ties, it  is  the  practice  to  recite  the  writ  in  the  commencement  of  the 
declaration;  in  others  not;  generally  speaking,  it  is  not  usual;  but  in 
drawing  up  the  record,  the  prothonotary  or  the  party  would  have  a 
right  to  insert  the  formal  recital  of  the  writ.  If  that  were  done  in 
this  case,  the  declaration  would  stand  thus: — 'Teter  Waples  and 
Mary  his  wife,  were  simamoned  to  answer  Coard  Burton  and  Arcada 
his  wife,  in  a  plea  of  trespass  on  the  case,  &c.  And  thereupon  the 
said  Coard  Burton  and  Arcada  his  wife  complain,  that  the  said  Mary 
Waples,"  &c.,  &c.,  as  in  this  declaration. 

There  is  no  occasion  for  an  averment  that  the  defendants  are  hus- 
band and  wife,  because  such  an  averment  would  not  be  traversable; 
and  if  the  objection  were  such,  it  ought  to  be  made  by  way  of  plea 
in  abatement.  The  only  reason,  therefore,  why  Peter  Waples  should 
be  mentioned  in  the  narr.,  is  to  show  that  it  conforms  to  the  writ, 
and  that  the  action  is  still  carried  on  against  him  as  well  as  his  wif^; 
this  is  done  by  merely  reciting  the  writ.  The  charge  of  the  decla- 
ration must  necessarily  be  against  the  wife,  being  for  a  tort  commit- 
ted by  her.  But  as  the  defendant  states  that  the  objection  is  taken 
in  reference  to  questions  to  be  raised  hereafter;  we  direct  that  the 
writ  be  recited  in  the  caption  of  this  declaration. 

Motion  refused. 
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The  action  was  originally  commenced  against  Peter  Waples  and 
Mary  his  wife;  pending  the  suit  Peter  Waples  died,  and  his  death 
was  suggested  on  the  record.  After  this,  Mary  Waples,  the  defen- 
dant, married  again  with  one  Thomas  Wilson,  and  the  marriage  was 
suggested  on  the  record;  but  on  the  case  coming  up  for  trial,  the 
court  directed  this  last  suggestion  to  be  stricken  out,  as  unnecessary 
and  improvidently  made. 

The  case  was  then  compromised. 

Ridgely  and  Frame,  for  plaintiff. 
Cullen  and  Bayard,  for  defendant. 


JEREMIAH  F.  KINNEY  vs.  JOHN  HOSEA. 

Words  imputing  an  indictable  oflFence  are  actionable  per  se. 

Where  such  words  charge  a  violation  of  the  laws  of  another  State,  the  law 

must  be  pleaded  and  proved. 
A  digest  of  the  laws  of  another  State,  published  by  a  private  person,  is  not 

admissible  as  evidence  of  the  law. 
Quere. —  Is  the  printed  statute  book,  published  by  authority  evidence,  without 

other  authentication. 
The  legal  mode  of  authenticating  a  State  law  is  by  the  State  seal. 

Capias  case  for  slander.  Narr.  Pleas,  not  guilty  and  a  special 
justification. 

The  declaration  set  out  in  various  counts,  with  different  averments, 
a  charge  of  setting  fire  to  the  Pennsylvania  hall,  in  Philadelphia,  a 
building  belonging  to  Daniel  Neall  and  adjoining  a  dwelling  house. 
It  charged  that  whereas,  before  the  uttering  the  words  by  defendant, 
to  wit:  on  17th  May,  1838,  "a  certain  building  known  as  and  called 
the  Pennsylvania  hall,  being  the  house  of  a  certain  Daniel  Neall, 
situate  in  the  city  of  Philadelphia,  in  the  Commonwealth  of  Pennsyl- 
vania, to  wit:  at  Sussex  county  aforesaid,  was  set  on  fire  and  burned; 
which  said  building  was  a  house  then  and  there  adjoining  a  dwelling 
house  of  a  certain  man  called  and  known  by  the  name  of  McCalla;" 
that  Hosea  intending  to  charge  Kinney  with,  and  cause  it  to  be  sus- 
pected and  believed  that  he  was  guilty  of  the  "offences  and  miscon- 
duct" hereinafter  mentioned,  "and  to  subject  him  to  the  pains  and 
penalties  by  the  laws  of  this  State,  and  by  the  laws  of  the  Common- 
wealth of  Pennsylvania  aforesaid,  made  and  provided  against  and 
inflicted  upon  the  persons  guilty  thereof,  "did,  &c.,  utter  and  publish. 
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&c.,  these  false,  scandalous,  malicious  and  defamatory  words,  namely: 
"you  (meaning,  &c.,)  put  fire  to  the  Pennsylvania  hall,  or  had  a  hand 
in  it." 

The  plaintiff  offered  in  evidence,  to  prove  the  law  of  Pennsylvania 
against  arson,  a  printed  copy  of  Purdon's  digest  of  the  Pennsyl- 
vania laws. 

This  was  objected  to — 1st.  Because  there  being  no  averment  in 
the  declaration  that  the  burning  of  a  house  in  Pennsylvania  was  an 
indictable  offence,  it  could  not  be  proved;  and  2d.  Because  an  act  of 
assembly  of  another  State  is  not  proved  by  the  printed  laws. 

It  was  answered,  that  the  court  would  take  notice  that  arson  was 
a  crime;  that  it  was  not  necessary  to  aver  the  law;  that  the  slander 
was  averred  in  the  narr.,  to  have  been  designed  to  bring  plaintiff  in 
danger  of  the  pains  and  penalties  to  be  inflicted  by  the  laws  of  Penn- 
sylvania for  arson,  and  that  Purdon'^  digest  was  an  authorized 
edition  of  the  laws  of  Pennsylvania;  and;,  therefore,  sufficient  evidence 
of  the  law  of  that  State.  {Stark.  Stand.  19;  14  Johns.  Rep.  223;  1 
Phil.  Ev.  288,  306.) 

By  the  Court: 

Bayard,  Chief  Justice. — Plaintiff  offers  Purdon's  digest  to  prove 
the  law  of  Pennsylvania  on  the  subject  of  burning  houses,  which  is 
objected  to — 1st.  Because  it  is  not  proper  evidence  of  the  law.  2d. 
That,  if  it  were,  the  plaintiff  would  not  be  permitted  to  prove  the  law, 
because  it  is  not  averred  in  the  declaration. 

The  law  of  slander  is  now  well  settled.  Words  to  be  actionable  in 
themselves  must  impute  a  crime  or  misdemeanor,  which  would  sub- 
ject the  party  charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment.  (2  Leigh's  N.P. 
1350,  n.  1351;  Stark.  Stand.  7;  ib.  «,  n.;  5  Johns  Rep.  188;  1  Harr. 
Rep.  337.)  Where  the  words  are  uttered  in  relation  to  acts  pro- 
hibited by  our  laws,  it  is  not  necessary  to  aver  the  law;  the  court  will 
take  notice  of  it.  But  where  the  words  charge  an  act  not  violating 
our  laws,  but  criminal  only  as  against  the  laws  of  another  State,  such 
laws  should  be  averred,  or  referred  to  in  such  manner  as  to  show  that 
the  words  charge  an  offence  punishable  criminally  by  the  laws  of 
that  State.  The  form  of  such  averment  is  not  important;  it  is  usual- 
ly made  by  way  of  inducement.  (2  Mass.  Rep.  84;  8  ib.  99;  1  ib.  104; 
Hardin's  Rep.  165;  4  Bibb  73;  2  Marsh.  609;  1  Stark.  Ev.  197,  n.) 

The  question  then  is  whether  the  words  charged  in  this  narr.  im- 
pute an  offence  which  is  shown  by  any  averment  to  be  criminally 
punishable  in  Pennsylvania.     The  averment  is,  that  it  was  designed 
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to  subject  Kinney  to  the  pains  and  penalties  of  the  laws  of  Pennsyl- 
vania against  such  offmces  and  misconduct.  Do  the  terms  pains  and 
penalties  import  corporal  punishment  as  for  crime?  The  word  pe- 
nalty has  no  such  force.  The  question  rests  then  on  the  force  of  the 
word  pains,  as  connected  with  the  word  penalties.  The  court  have 
a  strong  inclination  of  opinion  on  this  subject;  but  think  it  unneces- 
sary now  to  decide  it;  because — 2d.  We  are  clearly  of  opinion  that 
Purdon's  digest  is  not  evidence  of  the  laws  of  Pennsylvania.  The 
constitution  of  the  United  States  declares  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State;  and  provides  that  Congress  may  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  &c.,  shall  be 
proved,  and  the  effect  thereof.  By  an  act  of  Congress  passed  May 
25th  1790,  it  is  provided  that  "the  acts  of  the  Legislatures  of  the  seve- 
ral States  shall  be  authenticated,  by  having  the  seal  of  their  respec- 
tive States  affixed  thereto."  It  has  been  held  in  the  United  States 
courts  that  printed  statute  books,  not  authenticated  by  the  seal  of  the 
State,  are  not  admissible  evidence  in  any  other  State.  (Craig  vs. 
Brown,  1  Peters  Rep.  352.)  And  this  decision  has  been  followed  in 
some  of  the  States.  (2  Hazvks.  441.)  In  Pennsylvania  the  acts  pub- 
lished by  the  State  printers  of  other  States,  or  purporting  to  be,  are 
admissible  in  evidence.  (1  Dallas  462;  6  Bin.  Rep.  321.)  So  in  Mas- 
sachusetts and  Vermont.  (3  Pick.  Rep.  293;  1  Chip.  Rep.  303.)  But 
acts  published  by  a  private  printer  have  been  ruled  out  in  Connecti- 
cut. (2  Root  250.)  In  State  vs.  Stadc,  (1  Chip.  Rep.  303,)  the  court 
said:  "if  such  act  be  proved  agreeably  to  the  provisions  of  the  act  of 
Congress,  the  courts  are  bound  to  admit  it — they  may  admit  it,  al- 
though not  so  proved."  In  practice,  public  statutes,  published  by  au- 
thority in  other  States,  are  generally  read  without  objection,  in  the 
several  State  courts.     (1  Stark.  Ev.  196,  n.  2.) 

Without  deciding  that  we  would  not  in  any  case  receive  the  prin- 
ted volume  of  laws  of  another  State,  published  under  the  authority 
of  the  Legislature  and  by  the  public  printer,  with  the  certificate  of 
the  Secretary  of  State,  or  other  authentication  not  strictly  according 
to  the  act  of  Congress,  it  is  sufficient  now  to  say,  that  a  mere  digest 
of  the  laws  published  by  a  private  person,  is  not  legal  evidence  of 
the  statute  law  of  another  State,     (a) 

The  plaintiff  suffered  a  nonsuit. 


(a)  By  the  act  of  assembly  of  February  16,  1843,  the  printed  acts  of 
other  States  and  Territories,  received  at  the  State  library  of  this  State, 
are  made  evidence,  without  further  authentication. 
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THOMAS  CLAKK  vs.  JAMES  F.  ALLEE. 
GEOHGE  BEVAN  vs.  JAMES  F.  ALLEE  and  JOHN  P.  ALLEE. 

On  a  sale  of  partnership  goods  the  proceeds  are  first  applicable  to  partnership 
debts,  in  a  contest  between  creditors  of  the  firm,  and  creditors  of  the  indi- 
vidual members. 

The  sheriff  returned  a  sale  of  the  partnership  goods  of  James  F. 
Allee  and  John  P.  Allee,  to  the  amount  of  $872  71,  which  was  claim- 
ed by  Clark,  on  his  prior  execution  against  James  F.  Allee,  one  of 
the  firm,  and  also  by  Bevan  on  his  subsequent  execution  against  the 
firm.  The  sheriff  brought  the  money  into  court;  and  Mr.  Frame,  tor 
Bevan,  moved  for  leave  to  take  it  out  in  payment  of  his  execution. 
The  firm  was  admitted  to  be  insolvent. 

Frame. — The  creditors  of  the  firm  have  a  right  to  the  partnership 
property  in  preference  to  the  creditors  of  the  individual  members  of 
the  firm.  A  creditor  of  one  of  the  partners  may  levy  upon  and  sell 
the  interest  of  such  partner,  b«t  the  purchaser  would  take  subject  to 
the  debt  of  the  firm.  If  the  joint  property  be  insufficient  to  pay  the 
partnership  debts,  the  separate  creditor  can  have  no  part  of  it.  {Cary 
on  Partnership  152;  5  Law  Lib.  61;  Gow  on  Partnership,  225.) 
The  levy  by  a  separate  creditor  on  partnership  property  affects 
nothing  else  than  the  partner's  interest  in  the  surplus,  after  payment 
of  all  the  debts  of  the  firm;  it  follows,  that  if  the  concern  be  insol- 
vent the  separate  creditor's  levy  takes  nothing,  although  prior  to  any 
execution  against  the  firm. 

Mr.  Bates  supposed  that  the  principles  cited  applied  only  to  the 
purchaser  of  a  partner's  interest;  such  purchaser  standing  himself  in 
the  relation  of  a  partner  is,  therefore,  subject  to  the  debts  of  the  con- 
cern. He  knew  no  reason  why  the  creditors  of  both  the  partners 
should  be  preferred  in  the  payment  of  debts  to  the  creditors  of  one 
of  them.  No  such  principle  has  been  decided  by  our  courts;  nor 
understood,  by  the  public  to  be  the  law  of  our  State.  He  cited  Col- 
lyer  on  Partnership,  72-6-7.  Where  one  partner's  share  of  the  part- 
nership property  is  sold,  the  interest  of  the  purchaser  is  necessarily 
measured  by  the  amount  of  that  share,  after  payment  of  partnership 
debts,  in  any  question  as  between  the  partners;  but  it  does  not  neces- 
sarily follow,  that  the  partnership  goods  shall  be  liable  to  be  taken 
in  execution  by  a  partnership  creditor  to  the  exclusion  of  a  prior  ex- 
ecution creditor  of  one  of  the  partners. 

Mr.  Frame  agreed  that  the  question  had  not  been  decided  in  our 
courts,  because  it  had  never  been  raised;  it  had  never  been  thought 
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doubtful;  and  was  not  in  truth  debateable.  If  the  notion  of  the  other 
side  be  correct,  it  would  make  a  solvent  partner  liable  for  all  the  pri- 
vate debts  of  his  insolvent  co-partner,  besides  defrauding  all  the  cre- 
ditors of  the  firm,  who  have  trusted  them  with  the  partnership  pro- 
perty, of  their  debts,  to  pay  the  private  debts  of  the  individual  part- 
ners. 

The  principle  at  the  root  of  the  whole  matter  is  the  well  settled 
and  hitherto  unquestioned  law,  that  the  partnership  funds  are  iirst 
subject  to  the  partnership  debts;  the  creditor  of  the  individual  partner 
can  levy  upon,  and  the  purchaser  can  buy,  no  more  than  such  part- 
ner's interest  in  the  partnership;  that  is,  the  partnership  property 
after  paying  the  partnership  debts. 

In  this  case,  as  in  every  case  of  insolvency,  the  interest  of  James 
F.  Allee  has  brought  nothing;  the  whole  amount  of  sales  of  the  joint 
property  not  being  sufficient  to  pay  the  partnership  debts. 

The  Court: 

Bayard,  Chief  Justice. — The  interest  of  a  partner  in  the  corpus  of 
the  partnership  property  is  only  his  share  of  what  remains  after  taking 
the  partnership  accounts.  (4  Ves.  396)  The  sheriff,  therefore,  on 
execution  against  a  separate  partner,  should  not  sell  the  partnership 
effects,  but  should  levy  upon  and  sell  the  share  or  interest  of  the 
partner  in  the  partnership  property,  which  gives  his  vendee  the  right 
to  an  account  and  to  the  partner's  share  of  the  surplus,  after  payment 
of  all  claims  against  the  partnership.  (16  Johns.  Rep.  102.)  When, 
however,  the  sheriff  has  sold  the  partnership  effects,  and  brings  the 
money  into  court  under  our  act  of  assembly;  the  court  will,  in  the 
case  of  actual  insolvency,  order  the  payment  to  the  creditors  of  the 
former,  claiming  as  in  this  case  under  a  levy,  though  subsequent  to 
an  execution  creditor  of  one  of  the  firm. 

Ordered  accordingly. 

Frame,  for  Bevan. 

Bates,  for  Clark. 

VOL.  III.  11 
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HENRY  STOUT  vs.  THOMAS  KEAN. 

Rent  is  incident  to  the  reversion ;  and  if,  during  the  term,  tlie  lessor  grant 

tlie  reversion  to  another,  the  rent  follows,  and  he  cannot  recover  it,  even 

though   the    tenant    promise    payment. 
The  delivery  of  a  deed  acknowledged  and  recorded,  and  which  bears  the  usual 

attestation,  cannot  be  contradicted  without  calling,  or  accounting  for,  the 

attesting  witnesses. 

Testatum  capias  case.  This  was  an  action  of  use  and  occupa- 
tion for  the  rent  of  a  farm.  The  defence  was  payment,  and  a  dis- 
count for  repairs  and  ditching. 

The  defendant's  counsel,  admitted  that  he  must  prove  directions 
from  the  landlord  to  cut  the  ditches  and  make  the  repairs,  otherwise 
the  tenant  would  not  be  entitled  to  deduct  such  repairs  from  the  rent. 
This  he  failed  to  do. 

The  plaintiff  proved  a  lease  by  parol  from  March  1836,  to  March 
1837,  at  a  rent  of  $200:  a  settlement  between  the  tenant  and  his 
agent  in  June,  1837,  and  an  admission  by  the  tenant  that  a  balance 
of  $53  was  due,  if  he  got  no  allowance  for  the  ditching. 

The  defendant's  counsel  having  given  in  evidence  the  record  of 
a  deed  from  Henry  Stout  to  Isaac  Short  for  this  farm,  conveying  the 
premises  in  fee  simple,  without  any  reservation  of  rent,  dated  and 
acknowledged  the  14th  February,  1837,  in  Baltimore  and  recorded 
here,  and  a  bond  for  the  purchase  money  dated  2d  March,  1837, 
moved  a  nonsuit  on  the  ground  that  by  the  sale  the  whole  right  to 
the  rent  passed  to  the  vendee.  Short,  and  Stout  could  not  by  any 
form  of  action  recover  any  part  of  it.  Having  parted  with  the  re- 
version, and  all  his  interest  in  the  thing  out  of  which  the  rent  issued, 
he  had  no  right  to  recover  the  rent  by  distress  or  otherwise. 

Mr.  Bates,  for  plaintiff,  argued  that  on  the  proof  that  the  deed  was 
executed  and  acknowledged  in  Baltimore  to  a  person  here;  and  proof 
of  a  bond  for  the  purchase  money,  dated  2d  March,  1837,  the  jury 
might  find  that  the  deed,  though  dated  14th  February,  1837,  and 
having  the  formal  attestation  of  "signed,  sealed  and  delivered,"  was 
not  in  point  of  fact  delivered  until  2d  March,  when  the  bond  was 
given  for  the  consideration  money.  He  argued  that,  although  in  a 
distress  or  action  of  debt  for  the  rent  as  such,  the  parting  with  the 
reversion  before  the  rent  fell  due,  would  deprive  the  party  of  his  re- 
medy; yet  that  in  assumpsit  for  use  and  occupation,  the  landlord 
might  recover  the  rent,  though  he  had  parted  with  the  reversion, 
especially  on  proof  of  an  assumption  to  pay,  on  payment  of  part;  the 
narr.  containing  the  usual  money  counts. 

Frame,  contra. 
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The  Court. — The  rent  is  a  legal  incident  of  the  reversion,  and 
passes  with  it.  This  rent  fell  due  on  2d  March,  1837,  and  the  plain- 
tiff assigned  the  reversion  on  the  14th  February  previous,  by  deed  of 
bargain  and  sale  to  Isaac  Short,  without  reservation.  The  effect  of 
this  deed  was  to  transfer  the  rent  absolutely  to  Short.  But  it  is  at- 
tempted to  be  shown  that  this  deed,  though  dated  on  the  14th  Feb- 
ruary, was  not  in  point  of  fact  delivered  until  the  2d  March,  1837, 
and  the  evidence  offered  to  prove  this  is,  that  the  deed  was  executed 
in  Baltimore,  to  a  person  residing  here,  and  the  bond  for  the  pur- 
chase money  is  dated  on  the  2d  March.  This  evidence  is  not  even 
admissible  as  proof  of  the  delivery.  The  attesting  witnesses  must  be 
called,  or  shown  to  be  dead,  or  out  of  the  jurisdiction,  before  any 
other  proof  can  be  offered  of  the  formal  execution  of  the  deed.  Un- 
til such  testimony  is  given,  the  attestation  on  the  face  of  the  deed 
must  be  taken  to  be  true.  The  question  then  is  whether  any  promise 
of  the  tenant  after  the  assignment  of  the  reversion,  can  give  a  right 
of  action  to  the  assignor.  Such  a  promise  would  be  without  con- 
sideration and  void;  or  it  would  subject  the  tenant  to  two  actions,  and 
compel  him  to  pay  the  rent  twice. 

Plaintiff  nonsuited. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 


JOHN  C.  WILLIAMS,  defendant  below  vs.  THOMAS 
BUECHINAL,  plaintiff  below. 

A  party  aggrieved  by  the  judgment  of  a  justice  of  the  peace,  has  remedy  both 

by  certiorari  and  appeal. 
The  remedy  by  appeal  is  cumulative. 
But  he  cannot  have  both  at  the  same  time. 
There  cannot  be  a  referee  trial  without  an  appearance. 

Certiorari  to  Justice  Coombe. 

Mr.  Clayton  showed  as  error  to  the  record,  that  the  cause  was 
tried  by  referees,  when  the  defendant  had  not  appeared;  whereas  the 
trial  should  have  been  by  the  justice.     (Dig.  334.) 

Mr.  Frame  moved  to  quash  the  certiorari,  because  the  defendant 
below  had  taken  an  appeal,  which  Avas  still  pending,  before  he  issued 
his  certiorari;  and  he  said  that  a  party  could  not  have  both  remedies 
at  one  time.     The  appeal  being  brought  first  and  still  pending,  if  the 
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court  reverse  tlie  judgment  on  this  certiorari,  the  defendant  may 
still  go  on  with  his  ap])eal,  and  even  recover  a  judgment  in  this  court 
against  the  plaintiff  below,  when  there  is  no  longer  any  judgment  be- 
low from  which  the  appeal  was  taken.  The  appeal  is  a  waiver  of 
the  remedy  by  certiorari.  The  party  elects  to  take  his  remedy  on 
the  merits.     He  may  have  either,  but  cannot  take  both. 

/.  M.  Clayton,  for  the  defendant  below,  contended  that  the  remedy 
by  appeal  was  cumulative.  By  common  law  he  is  entitled  to  the 
writ  of  certiorari — it  is  a  writ  of  right,  to  enable  this  court  to  correct 
the  errors  in  the  inferior  court.  But  the  Legislature  has  given  an- 
other remedy,  and  a  party  may  have  both.  As  to  the  absurdity 
which  Mr.  Frame  supposes  might  follow,  that  the  defendant  below 
could  get  judgment  against  the  plaintiff  below  on  the  appeal,  after 
the  judgment  below  was  reversed  on  the  certiorari,  it  cannot  fol- 
low; because  the  reversal  of  that  judgment  would  necessarily  put 
an  end  to  the  appeal.  The  appeal  could  not  stand  here  without  a 
judgment  below  from  which  it  was  made. 

By  the  Court: 

Bayard,  Chief  Justice. — The  remedy  by  appeal  is  cumulative, 
on  the  common  law  right  to  the  certiorari,  and  the  choice  of  one 
is  not  an  abandonment  of  the  other.  Doubtless  they  might  be  enjoy- 
ed one  after  the  other,  and  the  only  reason  why  they  should  not  go 
on  together,  is  in  the  accumulation  of  costs.  The  court,  therefore, 
would,  on  it  appearing  that  the  party  had  taken  both  remedies  at  once, 
compel  him  to  elect  which  he  would  proceed  in,  and  discontinue  his 
other  proceeding  at  his  own  costs. 

Motion  refused,  and  judgment  reversed. 

Frame,  for  plaintiff  below. 
Clayton,  for  defendant  below. 


MARY  CALAWAY,  defendant  below  vs.  LEVIN"  CALAWAY,  plain- 
tiff below. 

On  certiorari,  proof  allowed  against  the  record,  of  a  fact  which  the  justice  is 
bound,  but  refuses,  to  enter  on  his  record;  as  that  a  party  appeared;  or 
that  the  cause  was  adjourned  to  another  day. 

Proof  in  such  cases  is  taken  by  depositions. 

Certiorari  to  a  justice  of  the  peace.     Summons  issued  and  re- 
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turned,  and  judgment  by  default,  for  want  of  appearance  of  de- 
fendant on  9th  May,  1839. 

Affidavit  by  the  defendant  below,  stating  that  she  did  appear  be- 
fore the  justice  on  the  9th  May,  1839,  and  the  cause  was  regularly 
adjourned  to  another  day;  when  she  again  appeared,  and  the  cause 
was  adjourned  several  times,  she  always  appearing.  After  the  lapse 
of  fifteen  days  from  the  time  of  her  first  appearance,  and  when  the 
time  had  passed  in  which  the  defendant  might  have  taken  an  appeal, 
she  was  informed  that  judgment  had  been  entered  against  her  by  de- 
fault on  the  9th  May. 

Frame  and  Comegys,  for  defendant  below,  on  this  affidavit,  moved 
the  court  for  leave  to  contradict  the  justice's  record;  on  the  ground 
that  the  justice,  by  antedating  his  judgment,  had  deprived  the  defen- 
dant of  her  right  to  appeal.  They  cited  Bailey  vs.  Luif,  (2  Harr. 
Rep.  292,  n.,)  in  which  case  proof  dehors  the  record  was  admitted, 
on  the  ground  of  necessity;  the  party  having  no  other  remedy  or 
mode  of  bringing  the  ground  of  exception  before  the  court.  The 
party  has  a  right  to  an  appeal  from  the  judgment  of  a  justice,  pro- 
vided such  appeal  be  taken  within  fifteen  days  after  it  is  given.  If 
the  justice  then  can,  by  antedating  the  judgment,  after  having  ad- 
journed the  cause  to  another  day,  and  so  from  day  to  day  until  the 
time  for  an  appeal  had  elapsed,  exclude  the  party  from  her  remedy 
by  appeal,  there  is  no  mode  by  which  this  error  can  be  brought  be- 
fore the  court,  and  this  fraud  prevented,  but  by  allowing  the  party  to 
contradict  the  record. 

Laws,  opposed  the  motion. 

The  Court. — The  act  of  assembly  requires  the  justice  to  set  down 
on  his  record  a  history  of  the  cause  in  every  step  of  it,  for  the  very 
purpose  that  the  parties  may  have  any  errors  or  impropriety  in  the 
cause  below  corrected  in  this  court.  The  power  of  correcting  the 
errors  of  these  magistrates  is  a  very  important  one,  and  ought  to  be 
exercised  so  as  to  prevent  oppression  or  fraud,  as  well  as  to  correct 
mere  mistakes  in  law.  And  if  the  case  arises  in  which  the  fraud 
or  oppression  consists  in  not  placing  on  the  record  that  which  the 
law  requires  should  be  put  down,  the  party  must  from  necessity  be 
permitted  to  prove  such  matters  dehors  the  record.  On  this  princi- 
ple the  Supreme  Court,  in  the  case  cited,  received  proof  that  the  par- 
ty had  tendered  a  plea  which  the  justice  refused  to  receive,  and  re- 
fused to  enter  on  the  record.  For  the  same  reason,  if  the  justice 
made  one  or  more  adjournments  of  this  cause,  without  setting  them 
down  on  the  record,  and  then  antedated  the  judgment  and  entered  it 
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as  of  the  first  day  of  appearance,  by  means  of  which  the  defendant 
was  deprived  of  her  right  of  appeal;  it  will  be  impossible  to  prevent 
this  wrong,  but  by  allowing  proof  of  the  facts  otherwise  than  by  the 
record. 

Testimony  ordered  to  be  taken  by  commission  and  depositions. 

Laws,  for  plaintiff  below. 

Frame  and  Comegys,  for  defendant  below. 


Negro  EMORY  POTTS,  by  his  next  friend  THOS.  POTTS  vs. 

JOHN  CARLS. 

An  absconded  slave  having  filed  his  petition  for  freedom,  through  a  next 
friend,  proceedings  were  stayed  until  the  next  friend  should  enter  into  recog- 
nizance for  his  appearance  to  abide  the  judgment  of  the  court. 

Petition  for  freedom. 

The  defendant,  Carls,  made  affidavit  that  the  petitioner,  Emory 
Potts,  had  absconded,  and  that  the  defendant,  after  diligent  search, 
had  been  unable  to  find  him;  and  on  this  affidavit  moved  the  court 
for  an  order  on  the  next  friend,  Thomas  Potts,  to  enter  into  recog- 
nizance for  the  forthcoming  of  the  petitioner,  in  case  the  petition 
should  be  decided  against  him. 

The  motion  was  opposed,  on  the  ground  that  the  slave  had  a  right 
to  petition  for  his  freedom  whether  in  the  actual  custody  of  the  mas- 
ter or  not;  and  that  there  could  be  no  security  for  costs,  because  the 
master  is  in  all  cases  liable  for  the  costs. 

The  Court  said  the  terms  of  the  law  were  very  strong  to  show  that 
the  petitioner  must  be  actually  held  and  detained  by  his  master  to 
entitle  him  to  the  remedy  under  the  act  of  assembly;  but,  in  practice, 
the  remedy  had  been  extended  to  cases  where  the  petitioner  was 
out  of  the  possession  of  the  master.  In  such  cases  the  court  has  or- 
dered security  to  be  given  for  the  wages  of  the  slave  pending  his  pe- 
tition; and  has  sometimes  ordered  the  master,  when  the  slave  was 
in  his  possession,  and  it  was  apprehended  that  he  might  be  sent  off 
before  judgment,  to  enter  into  recognizance  for  the  forthcoming  of 
the  slave. 

It  is  obviously  unjust  to  permit  this  petitioner  to  play  fast  and  loose 
at  his  master's  expense.  The  master  is  in  any  event  bound  to  pay 
the  costs  of  this  proceeding;  the  slave  has  absconded;  it  is  unrea- 
sonable that  he  should  put  his  master  to  the  expense  of  defending  this 
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petition  for  his  freedom,  indeed  to  all  the  costs  of  the  proceeding, 
and  take  the  benefit  of  the  decision  if  it  should  he  for  him;  whilst  he 
refuses  to  put  himself  in  the  power  of  the  master,  or  of  the  law;  or 
to  abide  by  the  decision  of  the  court,  if  it  should  be  against  him. 

Order  made  that  the  next  friend  enter  into  recognizance  in  $300, 
for  the  appearance  of  the  petitioner;  and  that  proceedings  be  stayed 
until  such  recognizance  be  given. 

Laws,  for  the  motion. 

Frame^  contra. 


The  Ex'rs.  of  JAMES  MENDENHALL  vs.  CHARLES  SPEINGER. 

If  husband  and  wife  execute  a  bond  and  warrant  of  attorney  to  confess  judg- 
ment, judgment  cannot  be  entered  against  them  jointly,  because  the  warrant 
of  the  wife  is  void:  nor  against  the  husband  alone,  because  that  is  not  in 
pursuance  of  the  warrant,  which  must  be  executed  strictly. 

Judgment  in  debt  without  writ.     Fi.  fa.  and  ca.  sa. 

A  rule  was  obtained  in  this  case  to  show  cause  why  the  defend- 
ant should  not  be  discharged  from  imprisonment,  the  execution  set 
aside,  and  the  Judgment  stricken  from  the  record,  because  it  was 
confessed  against  the  defendant  alone,  on  a  bond  and  warrant  of  at- 
torney, given  by  himself  and  his  wife  jointly. 

Wales  and  Rogers  now  showed  for  cause  that  the  bond  and  war- 
rant being  joint  and  several,  and  being  absolutely  void  as  to  the  wife, 
remained  the  several  obligation  of  Springer,  and  authorized  the  con- 
fession of  judgment  against  him  alone.  They  cited  Henchman  vs. 
Roberts,  2  Harr.  Rep.  74;  2  Scllons  Prac.  35;  2  Blac.  Rep.  1133. 

Bayard  and  Booth,  contra,  argued  that  though  the  bond  was  joint 
and  several,  the  Avarrant  only  authorized  the  entry  of  a  joint  judg- 
ment, which  could  not  be.  x\nd  as  the  power  conferred  by  the  war- 
rant must  be  strictly  executed,  or  not  all,  there  could  be  no  judg- 
ment confessed  upon  it. 

By  the  Court: 

Bayard,  Chief  Justice. — The  irregularity  complained  of  is,  that 
the  judgment  has  been  entered  against  the  defendant  alone  upon  a 
joint  warrant  of  attorney  signed  by  himself  and  his  wife,  Hannah. 
The  warrant  of  attorney,  so  far  as  Hannah  Springer  is  concerned, 
is  a  mere  nullity;  it  is  void  as  her  act.  Considered  as  the  act  of 
Charles  Springer,  it  purports  to  authorize  the  confession  of  a  judg- 
ment against  himself  and  his  wife  Hannah,  and  not  against  himself 
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alone.  The  rule  of  law  that  authorities  shall  be  strictly  pursued,  is 
rigidly  applied  to  the  cases  of  warrants  of  attorney  to  confess  judg- 
ment. Thus  it  has  been  decided,  that  upon  a  warrant  of  attorney 
which  purports  to  be  an  authority  to  confess  judgment  against  three, 
which  is  signed  by  two  only,  the  third  having  refused  to  sign,  judg- 
ment cannot  be  entered  against  the  two  who  did  sign.  (1  Chit.  322, 
Harris  vs.  IVade  &  Stone.)  So  a  joint  warrant  of  attorney  by  two  will 
not  authorize  the  confession  of  judgment  against  one  as  survivor,  the 
other  having  died.  (1-5  East,  592,  Gee  vs.  Lane.)  And  judgment 
was  set  aside  because  one  of  the  parties  at  the  time  of  the  execution 
of  the  warrant  was  under  age.  (1  Chit.  708,  Wood  vs.  Heath.)  It 
is  true  that  this  court  has  heretofore  decided,  that  upon  a  joint  war- 
rant of  attorney  given  by  husband  and  wife,  judgment  cannot  be  en- 
tered against  them  jointly;  but  it  by  no  means  follows,  that  judgment 
may  therefore  be  entered  against  the  husband  alone.  In  the  first 
case  it  cannot  be  entered  against  them  jointly,  because  so  far  as  the 
wife  is  concerned  the  warrant  is  a  mere  nullity  as  her  act;  ^nd  to 
suffer  the  husband  to  confess  judgment  against  both,  unless  for  a  debt 
contracted  dum  sola,  would  be  to  enable  him  by  means  of  an  exe- 
cution, without  her  consent,  to  strip  her  of  her  whole  inheritance, 
and  even  to  defeat  the  trust  of  property  which  might  have  been  set- 
tled to  her  separate  use  for  the  express  purpose  of  protecting  it 
against  the  acts  of  her  husband,  since  she  would  not  be  discharged 
from  a  ca.  sa.,  without  surrendering  the  property.  (8  B.  &  C.  1, 
Sparks  and  others  Vs.  Bell  and  wife;  3  Wils.  124,  Anon.)  And  in  the 
second  case  the  rule  of  law  which  requires  that  the  authority  shall 
be  strictly  pursued,  precludes  the  entry  of  the  judgment  against 
the  husband  alone,  since  the  warrant  in  its  terms  purports  to  autho- 
rize the  confession  of  the  judgment  against  both. 

Rule  absolute. 

Booth  and  Bayard,  for  the  rule. 

Wales  and  Rogers,  contra. 


CHARLES  McNAMEE  vs.  STEPHEN  TOWXSEND. 

In  laying  down  pretensions  it  is  the  duty  of  the  surveyor  to  plot  such  natural 
or  other  objects  as  are  necessary  to  be  proved  or  referred  to  at  the  trial  in 
locating  the  lines. 

Trespass  quare  clausum  fregit. 

On  the  trial  of  this  cause,  James  Leonard,  the  defendant's  survey- 
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or,  was  called  to  explain  the  plots,  and  was  asked  the  location  of  a 
certain  willow  tree,  in  reference  to  the  boundary  lines.  This  testi- 
mony was  objected  to,  because  the  willow  tree  was  not  laid  down 
on  the  plot. 

Rogers,  and  Wm.  H.  Rogers  said  that  the  practice  of  surveys  and 
plots  was  introduced  to  remedy  the  inconvenience  of  views;  the  plot 
being  substituted  for  a  view.  Such  a  plot  becomes  evidence  per  se 
of  all  things  laid  down  upon  it;  but  other  evidence  may  be  given  of 
the  existence  of  natural  objects,  as  indeed  the  party  might  prove  his 
whole  case  without  using  his  plots. 

Booth  and  Bayard  did  not  deny  the  party's  right  to  prove  the  ex- 
istence of  any  natural  object  by  a  witness  at  the  bar;  but  that  he 
could  use  his  plot  either  for  illustrating  such  evidence,  or  the  evidence 
for  illustrating  the  plot,  by  now  locating  on  it  natural  objects  not 
laid  down.  That  would  be  to  amend  or  even  make  a  plot  at  the 
trial,  and  would  be  extremely  dangerous  in  practice.  Each  party 
might  thus  intentionally  omit  the  location  of  important  objects,  and 
surprise  the  other  party  by  an  improper  location  of  them  at  the  trial. 

The  objection  was  waived; 

But  the  Court  remarked  on  the  subject  generally: — 

The  identity  of  a  tree  or  other  natural  landmark  can  in  the  nature 
of  things  be  proved  only  by  visible  reference  to  it  on  the  spot;  it 
must  be  distinguished  with  certainty  from  other  trees  or  natural  ob- 
jects in  the  vicinity.  The  most  natural  and  certain  mode  of  doing 
this  is  by  a  view,  where  the  jury  are  present  and  have  the  object 
pointed  out  to  them  on  the  ground,  and  there  proved  by  witnesses  or 
otherwise:  a  secondary  mode  of  proof,  admitted  as  sufficient  in  our 
practice,  is  by  survey  and  plot;  Avhere  a  surveyor,  under  the  autho- 
rity of  this  court,  goes  with  the  sheriff  of  the  county,  and  after  notice 
to  both  parties,  on  the  ground,  views  the  natural  or  other  bounds  and 
abuttals,  hears  them  proved  on  the  spot,  where  there  can  be  no  mis- 
take as  to  the  object;  and  then  delineates  their  position  on  a  plot,  for 
the  purpose  of  showing  the  court  and  jury  on  the  trial,  what  has  been 
proved  on  the  ground,  or  of  applying  the  testimony  which  may  be 
given  at  bar.  The  bounds,  therefore,  proved  or  admitted  on  the  sur- 
vey, or  other  objects  by  which  it  is  intended  to  locate  such  bounds, 
ought  to  be  delineated,  for  the  purpose  of  proof  at  the  trial;  otherwise 
this  mode  of  proof,  secondary  at  best,  is  opened  to  the  great  danger 
of  uncertainty  in  reference  to  the  proof  of  that  which  is  most  impor- 
tant to  land  titles.  As  to  other  objects,  not  themselves  landmarks, 
and  the  propriety  of  placing  them  on  the  plot,  it  is  apparent  that  the 
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same  strictness  need  not  be  observed;  and  yet  the  necessity  of  their 
being  delineated  is  just  in  proportion  to  their  importance  in  proving 
the  location  of  other  objects  which  are  bounds  or  abuttals. 

A  survey  and  plot  made  under  the  authority  of  the  court,  becomes  to 
a  certain  extent  evidence  in  the  cause  per  sc.  Both  parties  have  an 
interest  in  it.  It  is  supposed  to  be  made,  and  ought  to  be  made,  for 
thfc  purpose  of  showing  the  truth,  and  not  merely  with  the  design  of 
making  out  a  case  for  either  party.  The  surveyor  ought  to  place 
every  thing  on  it  which  may  be  necessary  to  show  the  location  of 
important  objects  proved  on  the  ground,  or  by  which  he  runs  as  land- 
marks; the  omission  to  do  so  would  defeat  the  very  object  of  the  sur- 
vey; and  the  attempt  to  supply  the  omission  at  the  trial,  or  to  prove 
the  location  of  natural  objects  as  bounds  in  reference  to  the  plot  where 
they  do  not  appear,  opens  the  whole  subject  to  the  danger  of  proving 
these  important  matters  without  view;  and  without  survey  and  plot, 
which  is  the  substitute  for  a  view.  Should  the  surveyor  neglect  to 
lay  down  proper  objects,  the  parties  are  not  without  remedy:  they 
may  have  their  plots  amended  by  application  to  the  court;  and  they 
should  not  go  to  trial  without  seeing  that  the  plots  have  such  objects 
on  them  as  is  necessary  to  be  proved  at  the  trial. 


THE    BANK    OF    WILMINGTON    AND    BRANDYWINE    vs. 
JOSEPH  P.  WOLLASTON. 

The  by-laws  of  a  corporation  are  evidence  against  its  oflBcers,  though  they  be 
not  members  of  the  corporation. 

Acts  incorporating  banks,  turnpike  companies,  &c.,  though  not  strictly  public 
latca,  but  being  published  as  such,  are  evidenced  by  the  statute  book. 

Estoppels  in  pais,  though  not  pleadable  may  operate  as  a  bar,  under  the  direc- 
tion of  the  court  to  the  jury. 

The  principle  of  estoppels  in  pais  is  this:  a  party  is  estopped  to  deny  his  own 
acts  and  admissions,  which  were  expressly  designed  to  influence  the  conduct 
of  another,  and  did  so  influence  it,  when  such  denial  will  operate  to  the  in- 
jury of  the  latter. 

The  bond  of  an  officer  of  a  corporation  is  not  effected  by  an  increase  of  its 
capital  merely. 

The  limitation  of  suits  on  such  bonds  is  two  years  from  the  accruing  of  the 
cause  of  action;  and  in  case  of  a  deficit  the  act  would  begin  to  run,  not  from 
the  time  funds  were  actually  withdrawn,  but  from  the  tiane  the  officer  failed 
to  pay  them  over,  according  to  his  bond. 

This  was  an  action  on  the  official  bond  of  the  cashier  of  the  Bank 
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of  Wilmington  and  Brandywine,  dated  4th  May,  1833,  to  recover  a 
deficit  in  the  funds  of  the  bank  to  the  amount  of  $4,534  09.  The 
condition  of  the  bond  was  that  Wollaston,  (who  had  been  duly  chosen 
cashier)  should  from  time  to  time,  and  at  all  times  during  his  coti- 
tinuance  in  said  office  and  whilst  he  should  be  employed  as  cashier  in 
said  bank  "make  and  deliver  just  and  true  accounts  of,  and  pay  and 
deliver  to  the  president,  directors  and  company  of  said  bank,  all  sums 
of  money,  &c.,  funds,  &c.,  which  he  should  receive  or  which  should 
come  to  his  hands  belonging  to  said  bank,  or  for  which  said  bank 
should  be  responsible;  and  should  in  all  things  well  and  truly  perform 
his  duties,  and  honestly  and  diligently  discharge  his  trust  as  cashier 
of  the  said  bank." 

The  declaration  contained  seven  breaches,  the  principal  one  of 
which  was  the  non-payment  of  the  funds  received.  The  pleas  were 
non  est  factum  and  a  general  traverse  to  each  of  the  counts;  and  the 
act  of  limitation. 

The  Bank  of  Wilmington  and  Brandywine  is  incorporated,  and 
the  act  of  incorporation  with  several  supplements  to  it,  is  published 
with  the  State  laws. 

The  by-laws  of  the  bank,  made  under  the  authority  of  the  charter, 
were  offered  in  evidence  and  objected  to  as  not  binding  on  the  defen- 
dant, who  was  not  a  corporator,  and  had  no  vote  in  establishing  them. 

The  Court. — Corporations  make  known  their  will  by  by-laws. 
This  corporation  is  authorized  by  section  6  of  its  charter,  to  make 
by-laws  for  its  own  government  and,  of  course,  for  the  government 
of  its  officers.  Section  16  requires  the  cashier  to  give  bond,  and  to 
perform  all  the  duties  of  his  station;  and  his  first  duty  is  to  learn  what 
those  duties  are,  as  prescribed  by  the  by-laws.  Without  contro- 
verting any  principle  that  makes  these  by-laws  inoperative  as  to 
strangers  to  the  corporation,  we  hold  them  to  be  evidence  to  show 
the  liability  of  an  officer  to  the  corporation,  whose  duties  are  pre- 
scribed by  the  by-laws,  and  to  which  he  has  access. 

There  was  a  general  count  of  the  funds  of  the  bank  on  24th  No- 
vember, 1834.  The  amount  of  cash  then  on  hand  was  entered  on 
the  settlement  book  by  Mr.  Wollaston.  The  vault  funds  were  kept 
in  bags  and  bundles,  with  labels  showing  the  amount  in  each;  when 
any  was  added  or  taken  away  a  note  was  made  on  the  labels,  and  on 
the  settlement  book.  The  drawer  funds  were  counted  daily.  These 
entries  in  the  settlement  book  were  regularly  made  in  the  handwri- 
ting of  Wollaston,  with  a  very  few  exceptions,  when  they  were  made 
by  one  of  the  tellers.     The  entry  showing  the  amount  of  funds  on 
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4th  October,  1837,  was  made  by  Wollaston,  those  of  the  7th  and  9th 
by  Sparks,  the  teller  and  subsequent  cashier.  The  cashier  kept 
the  key  of  the  vault.  Wollaston  resigned  on  the  9th  October.  On 
the  4th  the  vault  funds  were  stated  on  the  settlement  book,  in  his 
handwriting,  to  be  $71,113  00.  Sparks  was  appointed  cashier  on 
the  9th;  and  took  up  the  same  entry  and  continued  it,  in  his  hand- 
writing, with  such  additions  or  deductions  as  the  business  required, 
until  the  19th  October,  when  there  was  another  general  count  by  the 
directors,  and  a  deficit  discovered  of  $4,500  in  the  vault  funds,  and 
$34  09  in  the  drawer  funds.  Both  the  cashiers  were  mea  of  high 
character  for  integrity;  and  neither  the  time  nor  the  mode  of  the  de- 
ficiency could  be  ascertained. 

Mr.  Sparks  was  called  as  a  witness,  first  without,  and  afterwards 
under  a  release;  and  testified  in  substance  as  follows: — "Was  teller  in 
the  bank.  The  cashier  had  charge  of  the  funds;  the  vault  funds  were 
in  packages  of  $10,000:  small  amounts  of  notes  and  specie  were  kept 
in  the  drawer;  the  cashier  sometimes  left  the  key  of  the  Vdult  with 
me;  he  counted  the  cash  daily  (other  than  vault  funds;)  he  made  the 
entries  of  the  settlement  book,  which  alone  showed  the  vault  funds; 
such  entries  as  are  in  my  handwriting  whilst  teller  were  made  by 
his  direction,  as  he  counted  the  money.  Wollaston  went  to  Phila- 
delphia on  the  5th  and  returned  on  the  Gtli  of  October.  I  was  left  in 
charge  as  usual.  He  did  business  in,  the  bank  as  cashier  on  the  6th 
and  7th.  The  8th  was  Sunday.  On  Monday  the  9th,  I  was  ap- 
pointed cashier;  from  that  time  the  key  was  in  my  official  possession; 
when  I  went  to  dinner  I  left  it  in  a  desk  in  the  bank;  from  the  9th  to 
the  19th  there  was  no  money  taken  out  of  the  vault,  to  my  knowledge, 
but  on  two  occasions  which  are  noted  on  the  settlement  book:  on  the 
16th  or  17th,  I  discovered  that  a  bundle  in  the  vault,  which  ought  to 
have  contained  $10,000,  was  labelled  for  only  $5,000.  I  called  the 
board  together,  and  notified  Mr.  Wollaston;  on  the  19th  there  was  a 
count,  and  the  deficiency  was  discovered.  I  took  up  the  amount  ap- 
pearing on  the  settlement  book  on  the  6th  October,  viz:  $71,113,  and 
carried  it  forward  daily,  with  but  two  deductions  of  $10,000  each, 
until  the  19th,  when  it  stood  at  $51,113;  until  the  deficit  was  disco- 
vered. 

The  plaintiffs  having  closed,  defendant's  counsel  moved  a  nonsuit: 
Ist.  Because  there  was  not  legal  proof  of  the  existence  of  the  corpora- 
tion. The  act  being  a  private  one,  was  not  proved  by  the  printed  statute 
book.  (Ang.  &  Ames  377;  19  Johns.  Rep.  300;1  Stark.  Ev.  170,  [196;] 
8  IVindal  Rep.  480.)     2d.   The  plaintiffs  having  placed  the  bank 
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funds  in  the  hands  of  Sparks  on  the  9th  October  uncounted,  and  he 
having  by  repeated  entries  on  the  settlement  book,  subsequently  stated 
them  at  $71,113,  this  was  an  admission  that  they  were  all  right,  and 
an  estoppel  in  pais  to  say  the  contrary.  The  bank  was  estoped 
by  its  own  act  to  deny  the  correctness  of  the  vault  funds.  (8 
Wend.  Rep.  483;  1  Saund.  PL  &  Ev.  53;  2  Stark.  Ev.  18.)  3d.  If 
plaintiifs  had  shown  themselves  incorporated,  they  had  also  shown 
that  by  a  supplement  passed  after  the  date  of  this  cashier's  bond, 
their  capital  was  increased  $90,00:  that  the  bond  did  not  apply  to 
this  increased  capital;  and  plaintiffs  could  not  recover,  unless  they 
could  show  that  the  deficit  accrued  before  this  increase.  4th.  And 
in  any  event  the  plaintiffs  must  be  nonsuited,  because  they  had  not 
proved  that  the  defalcation  arose  Avithin  two  years  before  the  action 
commenced,  which  is  the  limitation  to  such  bonds  as  this.  (Digest 
398,  s.  8;  2  Stark.  Ev.  475;  1  Barn.  &  Aid.  92;  Chitty  Cont.  637-8,  n. 
1;  20  Johns.  Rep.  33;  5  Eng.  Com.  Law.  Rep.  403;  2  Barn.  &  Cres. 
156. 

This  motion  was  argued  at  length  by  /.  A.  Bayard  and  /.  M.  Clay- 
ton, in  support  of  it;  and  Rogers,  jr.  and  IV ales,  in  opposition.  They 
cited  on  the  first  point.  Digest  31-2,  69,  497;  2  Del.  Laws  1064;  4  ib. 
528,  s.  8;  6  ib.  22;  Bull.  N.  P.  224;  4  Cranch  388;  6  Bin.  321  and  8 
Del.  Laws  14;  on  the  second  point,  8  Wend.  Rep.  483;  Co.  Litt.  352, 
a.;  on  the  fourth.  Chit.  Cont.  636. 

By  the  Court: 

Bayard,  Chief  Justice. — A  motion  for  a  nonsuit  has  been  made  in 
this  case  upon  four  different  grounds,  which  the  court  will  now  pro- 
ceed to  consider. 

The  first  ground  is,  that  there  is  no  legal  proof  of  the  existence  of 
the  corporation.  The  proof  adduced  of  this  fact  consists  of  the 
printed  volumes  of  the  laws  published  in  the  mode  directed  by  the 
laws  of  the  State,  and  in  which  the  original  charter  of  the  bank  and 
the  various  supplements  are  published  at  large.  It  is  contended  that 
this  charter  and  its  supplements  are  private  laws,  and  should  be 
proved  either  by  sworn  copies  or  exemplifications  under  the  great 
seal.  In  England  such  is  the  general  rule;  but  in  an  anonymous  case 
in  2  Salk.  566,  Holt  says,  that  an  act  printed  by  the  king's  printer 
was  always  good  evidence  before  a  jury,  although  upon  nul  tiel  re- 
cord pleaded,  such  printed  copy  was  not  evidence,  but  there  should 
be  an  exemplification.  "  The  laws  of  this  State  are  printed  and  pub- 
lished under  the  inspection  of  the  Secretary  of  State;  to  whom  every 
law,  passed  during  any  session  of  the  Legislature  is  delivered  by  the 
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speakers,  and  it  is  made  his  duty  to  publish  such  of  them  as  are  of  a 
public  nature;  and  to  collate  with,  and  correct  by  the  original  rolls, 
the  proof  sheets  of  the  printed  copies.  (2  vol.  Laws  Del.  1064;  Dig. 
497.)  The  requisition  of  the  law  is  not  confined  to  the  publication 
of  the  public  laws  strictly  speaking,  but  directs  that  of  the  laws  of  a 
public  nature.  In  conformity  with  this  provision  the  Secretary  of 
State  has,  from  the  organization  of  the  government  to  this  day,  pub- 
lished the  acts  incorporating  colleges,  banks  and  turnpike  compa- 
nies. Such  publication  must  have  been  designed  to  make  them  evi- 
dence in  the  usual  exigencies  of  the  affairs  of  society.  This  design 
of  the  Legislature  is  further  manifested  by  the  provisions  of  the  "Act 
directing  a  new  edition  of  the  laws,"  {Digest  31,)  which  direct  that 
*'all  private  acts  shall  be  omitted,"  and  immediately  afterwards  pro- 
vides, that  acts  incorporating  colleges,  academies  and  schools;  banks, 
turnpikes  and  other  companies,  may  be  omitted;  but  of  these  acts 
which  have  been  printed  among  the  laws,  a  statement  shall  be  made 
of  such  matters  as  shall  be  deemed  of  public  concern:  and  then,  by  a 
subsequent  act  concerning  this  revised  edition,  (vol  8,  14,)  declares 
that  such  statement  shall  be  admissible  in  evidence.  It  would  be 
preposterous  to  say  that  the  statement  should  be  evidence,  and  that 
the  printed  act  at  large  was  not.  It  is  true,  that  in  pleading  the 
courts  notice  only  the  public  acts  strictly  speaking;  and  that  such 
acts  which  we  have  just  referred  to,  although  of  a  public  nature,  must 
be  pleaded;  and  it  may  be  that,  upon  the  plea  of  nul  tiel  record,  we 
might  require  an  exemplification  to  sustain  the  profert,  but  we  are 
clearly  of  opinion  that  the  printed  acts  are  evidence  before  the  jury. 
The  second  ground  is,  that  the  plaintiffs  received  the  funds  and 
placed  them  in  the  hands  of  a  third  person  without  counting,  and  are 
now  estopped  to  say  that  the  statement  left  by  the  defendant  is  not 
true.  The  facts  are,  that  the  defendant  in  making  up  his  settlement 
book  on  the  4th  October  1837,  stated  in  his  memorandum  that  there 
were  in  the  vault  of  the  bank  $71,113:  and  he  ceased  from  that  time  to 
perform  his  duties  as  cashier.  The  teller,  who  lived  in  the  same 
house  with  him,  took  possession  of  the  funds  of  the  bank,  and  per- 
formed his  duties  on  the  5th,  6th  and  7th  of  October,  without  count- 
ing the  funds  in  the  vault;  but,  assuming  the  memorandum  of  the  de- 
fendant to  be  true,  made  up  his  daily  settlement,  and  set  down  the 
funds  in  the  vault  to  be  $71,113.  On  the  9th  of  October,  the  board 
of  directors  vacated  the  appointment  of  the  defendant,  and  elected 
the  teller  cashier  in  his  place,  thus  clothing  him  with  the  legal  and 
responsible  charge  of  the  funds  of  the  bank.     The  new  cashier,  with- 
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out  counting  the  funds,  continued  upon  the  faith  of  the  memorandum 
of  the  defendant  to  make  up  his  daily  settlement  book,  and  to  state 
the  funds  in  the  vault  to  be  as  stated  by  the  defendant,  with  the  ex- 
ception of  two  packages  of  notes  which  were  taken  out  for  the  use 
of  the  bank,  until  the  19th  of  October,  when  upon  his  suggestion,  the 
funds  in  the  vault  were  counted,  and  it  was  ascertained  that  there 
was  a  deficiency  of  $4,500.  These  facts  are  relied  upon  as  being  an 
admission  on  the  part  of  the  plaintiffs,  that  there  were  $71,113  in  the 
vault  when  the  defendant  ceased  to  have  the  charge  of  the  funds  and 
to  act  as  cashier;  and  to  be  such  an  admission  as  estopps  them  from 
showing  the  contrary.  Estoppels  in  pais,  though  they  cannot  be 
pleaded,  but  are  given  in  evidence  to  the  court  and  jury,  yet  may 
operate  under  the  direction  of  the  court  as  effectually  as  a  technical 
estoppel,  and  must  depend  on  the  circumstances  of  the  case.  The 
general  rule  applicable  to  them  is,  that  "a  party  will  be  concluded 
from  denying  his  ozvn  acts  and  admissions,  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influence  it 
when  such  denial  will  operate  to  the  injury  of  the  latter."  The  rule 
is  so  laid  down  in  8  Wend.  483,  Welland  Canal  Co.  vs.  Hathaway. 

The  principle  is,  that  it  would  be  against  good  conscience  and 
honest  dealing  to  obtain  such  unfair  advantage;  and  the  rule  assumes 
it  to  be  true,  that  the  party  has  been  influenced  in  his  conduct  and 
injured  by  it.  If  a  cashier  or  other  officer  upon  going  out  of  office 
should  demand,  upon  surrendering  his  trust,  an  acknowledgment  of 
the  delivery  of  what  he  surrendered,  and  such  acknowledgment  was 
made,  the  party  making  it  would  be  estopped  from  showing  the  truth, 
because  he  has  influenced  the  conduct  of  the  officer,  and  induced 
him  to  waive  the  proof  which  he  had  it  in  his  power  to  obtain,  and 
the  subsequent  denial  would  operate  to  his  injury  in  that  particular. 
But  is  such  the  case  in  this  instance  ?  Did  the  defendant  ask  a  count, 
or  any  acknowledgment  of  the  correctness  of  his  memorandum  of 
the  funds  in  the  vault?  Was  his  conduct  in  any  way  influenced  by 
the  memorandum  of  Mr.  Sparks  as  teller,  or  in  his  subsequent  charac- 
ter as  cashier?  If  not,  then  although  his  proof  may  be  more  difficult, 
yet  that  circumstance  alone,  which  results  from  his  own  conduct 
cannot  estop  the  plaintiffs  from  showing  the  truth,  since  it  was  not  the 
result  of  the  acts  or  admissions  of  the  plaintiffs  or  their  agent,  nor 
designed  by  them  to  be  so.  We  are  decidedly  of  opinion  that  the 
circumstances  relied  upon  are  no  estoppel,  but  are  matters  of  evi- 
dence and  discussion  before  the  jury. 

The  third  ground  is,  that  the  capital  having  been  enlarged  by  the 
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act  of  1837,  there  was  a  corresponding  enlargement  of  the  duties  of 
the  cashier;  and  that,  the  bond  having  been  given  before  this  act,  is 
not  obligatory  upon  the  defendant.  The  simple  answer  to  this  pro- 
position is  that  there  was  no  enlargement  of  the  duties  of  the  officer. 
The  sphere  of  his  duties  was  the  same,  although  the  subject  matter 
of  his  charge  might  be  increased,  which  is  no  more  than  what  hap- 
pens from  day  to  day  from  fluctuations  in  the  amount  of  deposits. 

The  fourth  ground  is,  that  the  cause  of  action  is  not  proved  to 
have  arisen  within  two  years,  the  period  of  limitation  by  the  act  of 
assembly.  The  defendant  is  bound  by  his  obligation  to  make  and 
give  full  satisfaction  and  recompense  to  the  plaintiffs  for  all  monies, 
bills,  notes  and  effects  which  shall  come  to  his  hands.  If  he  did  not 
deliver  the  funds  to  the  plaintiffs  upon  his  quitting  his  office,  then 
there  was  a  breach  of  the  obligation  and  the  cause  of  action  arose; 
and  that  breach  is  the  very  point  in  issue,  and  which  is  to  be  tried 
by  the  jury. 

The  case  went  on  before  the  jury,  and  resulted  in  a  verdict  for  the 
defendant. 

Wales,  Rogers  and  Rogers,  jr.,  for  the  plaintiffs. 

Bayard  and  Clayton,  for  defendant. 


PERET  R.  JEWELL  vs.  ELISHA  R.  STAATS. 

Bail  may  be  required  in  an  action  of  slander. 

After  affidavit  filed  on  a  rule  to  show  cause  of  bail,  the  plaintiflF  may  sue  the 

bail  bond;  but  at  his  peril  if  the  sufficiency  of  the  affidavit  be  successfully 

questioned. 

Capias  case  to  November  term  1839.  Sheriff  returns  "cepi  cor- 
pus and  bail  bond,"  and  continued  on  rule  to  show  cause  of  bail  by 
the  first  rule  day  in  vacation. 

The  plaintiff  filed  an  affidavit  under  this  rule  before  the  rule  day, 
and  then  commenced  an  action  on  the  bail  bond  to  May  term,  1840; 
at  which  term  Mr.  Booth  asked  the  court  to  strike  off  the  suit  on  the 
bail  bond,  because  it  was  brought  pending  the  rule  to  show  cause 
of  bail. 

The  Court  said,  the  rule  to  show  cause  of  bail  by  a  day  in  vaca- 
tion does  not  necessarily  stay  further  proceedings  until  the  next  term. 
The  practice  is  to  discharge  the  rule  as  of  course  on  filing  the  affi- 
davit, unless  the  party  obtaining  the  rule  shall  object  to  the  sufficiency 
of  the  affidavit.     This  might  be  done  before  a  judge  in  vacation  as 
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well  as  before  the  court  in  session — as  indeed  the  objection  to  the 
bail  might  be  originally  taken  before  a  judge;  but  this  has  not  here- 
tofore been  done;  and,  indeed,  this  question  has  not  been  iraised  be- 
fore. Perhaps  the  best  rule  of  practice  would  be  to  permit  the  plain- 
tiff to  sue  the  bail  bond  after  affidavit  filed  on  the  rule  to  show  cause 
of  bail;  but  at  his  peril,  if  the  sufficiency  of  the  affidavit  be  objected  to 
at  the  next  term,  and  the  objection  succeed. 

We  will  look  into  the  affidavit  and  hear  what  objections  may  be 
made  to  it. 

The  affidavit  was  in  an  action  of  slander,  and  swore  positively  to 
words  imputing  a  crime,  &c.,  and  the  court  held  the  defendant  to 
bail;  reducing  it  however,  from  one  thousand,  to  three  hundred  dol- 
lars. 

Rogers,  for  plaintiff. 

Booth,  for  defendant. 

VOL.  III.  13 
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PETER  R.  JACKSON,  resp't.  below;  app't.  vs.  WILLIAM  BUTTON 
et  al.  complt's.  below;  appellees. 

A  fraudulent  grantor  cannot  be  relieved  in  equity  against  his  own  fraud; 
neither  can  his  heirs-at-law,  who  stand  in  no  better  condition. 

Appeal  from  the  decree  of  the  chancellor  sitting  in  Sussex  county. 

Tried  before  Bayard,  Ch.  Justice;  Harrington,  Layton  and  Mil- 
LiGAN,  Justices  of  the  Superior  Court. 

The  complainants'  bill  sought  to  set  aside  the  conveyance  of  a 
farm  by  Hezekiah  Button,  the  father  of  complainants,  to  Peter  R. 
Jackson,  the  respondent,  on  the  ground  that  the  same  was  without 
consideration  and  made  fraudulently,  with  a  view  of  defeating  any 
judgment  that  the  Superior  Court  might  render  in  a  libel  for  divorce 
then  pending  between  said  Hezekiah  Button  and  his  wife  assigning 
to  the  wife  any  part,  or  allowance,  out  of  said  land;  and  also  on  the 
ground  that  the  deed  was  executed  by  Button  when  incapable,  from 
intoxication,  of  transacting  business.  The  bill  stated  that  Hezekiah 
Button  always  remained  in  possession  of  the  land,  after  the  deed,  until 
his  death;  rented  a  part  of  it  to  tenants,  and  received  the  rents;  and 
cut  and  sold  large  quantities  of  timber  to  the  knowledge  of  Jack- 
son, who  exercised  no  right  or  claim  of  ownership  until  after  Heze- 
kiah Button's  death,  when  he  brought  an  action  of  trespass  against 
complainants  for  cutting  timber  on  the  land. 

The  answer  of  Jackson  positively  denied  the  fraud,  and  set  up  a 
bona  fide  purchase  of  the  land  of  Button  for  a  valuable  consideration 
($250,)  paid  partly  in  cash  and  partly  by  cancelling  and  giving  up  a 
note  which  Button  had  given  him  in  payment  of  a  debt. 

The  chancellor  decreed  that  the  conveyance  was  fraudulent,  and 
that  it  be  set  aside;  and  enjoined  Jackson  from  setting  it  up  in  any 
proceeding  at  law  for  the  land,  or  against  any  one  for  damages  in 
relation  thereto;  and  ordered  Jackson  to  pay  the  costs. 
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Comegys,  Wootten  and  Frame  for  appellant. — The  decree  ought  to 
be  reversed:  1st.  Because  it  is  not  competent  for  the  children,  and 
heirs-at-law  of  Hezekiah  Button,  to  impeach  this  deed  on  the  ground 
of  the  father's  fraud.  The  principle  and  the  policy  of  the  law  are 
that  no  one  shall  be  relieved  against  his  own  fraud,  neither  shall  tliose 
who  claim  under  and  stand  in  the  stead  of  the  fraudulent  grantor  be 
relieved  against  the  fraud  of  their  ancestor.  (Roberts,  on  Fraud't. 
Conv.  641-7;  1  Mad.  Ch'y.  Pr.  280;  1  Fonhl  Eq.  139-40,  note;  13 
Vesey,  Jr.,  103;  18  Ih.  92;  2  Merivale  127;  16  Johns.  Rep.  189;  7  Ih. 
161.)  2d.  Intemperance  or  drunkenness  will  not  vitiate  a  deed  mi- 
less  it  was  brought  about  by  the  grantee;  or  unless  it  amounted  at 
the  time  to  total  incapacity;  rendering  the  grantor  non  compos  men- 
tis: neither  of  which  is  proved.  (4  Co.  Rep.  125;  3  P.  Wms.  30,  n. 
a.;  1  Vesey,  Sen.  19;  18  Vesey,  Jr.  12;  1  Mad.  Ch.  Prac.  301-2-3.) 
Mere  weakness  of  mind  (if  compos)  will  not  vitiate  a  deed  unless 
procured  by  contrivance  or  fraud.  (1  Mad.  Ch.  Pr.  281;  3  P.  Wms. 
130-1;  2  Atkyns  251,  231;  14  Vesey  290.) 

Ridgely,  for  the  appellee,  insisted  that  the  fraud  was  proved:  that 
the  only  question  was,  whether  the  representatives  of  Hezekiah  But- 
ton should  be  permitted  to  impeach  their  ancestor's  deed  on  the 
ground  of  fraud.  He  said  the  cases  cited  for  appellant  were  those 
of  voluntary  conveyances;  and,  though  a  voluntary  conveyance  is 
binding  on  the  grantor  and  on  his  representatives,  such  conveyance 
must  be  entirely  voluntary,  and  not  brought  about  by  the  contrivance 
or  fraud  of  the  grantee.  He  agreed  also  that  drunkenness,  or  mere 
weakness  of  mind  will  not  be  sufficient  to  invalidate  a  deed,  unless 
it  render  the  party  incapable  of  transacting  business,  or  was  brought 
about  by  contrivance;  but  insisted,  as  a  principle  of  law  and  equity, 
that  the  fraud  and  contrivance  of  the  grantee  on  a  weakminded  man, 
at  the  time  drunk,  will  vitiate  the  deed  as  against  the  grantor's  heirs; 
and  that  these  facts  were  proved  in  this  case.  That  this  would  be 
so,  especially  in  a  case  where  the  grantor  remained  in  possession  all 
his  life  by  the  consent  of  the  fraudulent  grantee;  thus  escaping  him- 
self the  consequences  of  the  conveyance,  and  throwing  it  upon  the 
heirs-at-law.  The  continuing  in  possession  is  evidence  of  the  fraud. 
(1  Johns.  Ch.  Rep.  482,  7  lb.  101;  15  Johns.  Rep.  571;  2  Vesey,  Jr., 
295;  1  Mad.  Ch.  Pr.  262.)  There  are  cases  where  a  party  may 
be  relieved  even  against  his  own  fraud.  (3  Eq.  Cases  abrid.  408, 
ch.  46;  2  Stark.  Evid.  340;  2  Vesey,  Jr.  292.) 

The  chancellor  assigned  the  reasons  for  his  decree: 

Johns,  Jr.  Chancellor. — In  this  case  it  appears  from  the  testimony 
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that  the  condition  of  the  grantor  placed  him  under  circumstances  pecu- 
liarly calculated  to  render  him  subject  to  the  fraud  and  imposition  in 
which  he  participated.  The  fraud  perpetrated  was  intended  and  con- 
trived by  both  grantor  and  grantee,  to  deprive  the  wife  of  alimony  out 
of  the  land  granted;  she  having  instituted  legal  proceedings  to  obtain  a 
divorce.  The  grantee,  the  present  defendant,  was  privy  and  party, 
advising  and  approving,  and  at  the  same  time  informing  the  grantor, 
that  by  the  conveyance  to  him,  his  wife  would  be  thereby  defeated  of 
her  claim  of  dower.  It  also  appears  the  parties  did  not  intend  a  clear 
gift  or  conveyance  of  all  interests,  but  evidently  designed  to  invest  the 
grantee  with  the  legal  title,  the  grantor  retaining  the  possession  and  the 
beneficial  interest  or  control;  and  that  he  did,  during  his  life,  remain 
in  the  possession  and  control  of  the  land  as  owner  thereof,  managing 
and  using  the  property  for  his  own  benefit,  without  any  interference 
or  interruption  on.  the  part  of  the  grantee.  There  can  be  no  doubt 
that  in  this  case,  at  the  time  of  the  execution  of  the  deed,  a  fraud 
was  intended  and  perpetrated.  Shall  the  grantee  be  allowed,  under 
such  a  deed,  to  enforce  his  claim  to  the  fee  simple  interest  or  title  in 
the  land  against  the  children  of  the  grantor,  who  claim  as  heirs-at- 
law;  when  by  so  doing  he  will  be  allowed  to  take  advantage  of  his 
own,  fraudulent  act?  During  the  life  of  the  father,  he  acted  not  as 
the  person  having  both  the  legal  and  beneficial  interest,  but  evident- 
ly in  accordance  with  the  understanding  and  agreement  existing,  and 
proved  by  his  own  declarations  to  have  subsisted  between  them.  It 
was  not  necessary  for  me  in  a  case  like  this,  to  decide  as  to  the  effect 
of  voluntary  conveyances;  it  is  true  they  fire  only  void  as  to  credi- 
tors, for  a  man  may  give  his  property  away  and  it  would  be  binding 
on  him  and  all  claiming  under  him.  But  that  is  not  this  case;  the 
character  of  this  transaction  is  very  different.  The  defendant  is  re- 
lying on  his  right  to  retain  that  which  he  derived  under  a  fraudulent 
grant  made  to  him  by  his  own  advice;  and  the  question  is  shall  he, 
to  the  prejudice  of  the  children,  retain  the  title  thus  fraudulently  ac- 
quired. It  does  appear  to  me  contrary  to  every  principle  of  equity, 
to  allow  such  a  deed  to  stand,  or  to  avail  the  party  thus  lending  him- 
self not  only  a  willing  instrument,  but  an  active  and  efl&cient  agent 
in  the  fraud.  It  would  be  allowing  that  which  had  its  origin  and 
whole  foundation  in  fraud,  to  acquire  by  time  a  validity  which  in  its 
inception  it  did  not  possess.  The  settled  rule  of  law  and  equity  is, 
that  fraud  taints  and  vitiates  so  thoroughly  the  whole  transaction, 
that  it  is  thereby  rendered  utterly  void.  Therefore,  I  was  of  opinion 
that  this  deed,  being  by  the  parties  at  the  time  of  its  execution,  con- 
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trived  for  the  purpose  of  perpetrating  a  fraud,  is  void;  and,  although 
it  might  be  questioned  whether  the  grantor,  who  was  particeps  cri- 
minis,  would  be  permitted  to  come  into  a  court  of  equity  for  relief, 
as  he  could  not  come  with  clean  hands;  the  same  objection  does  not 
apply  to  those  claiming  under  him.  (3  Ves.  Jr.  295.)  The  rule  of  equi- 
ty precluding  the  party,  I  apprehend  is  founded  on  principles  of  pub- 
lic policy,  and  strictly  personal,  the  main  scope  and  design  of  which 
would  be  rendered  more  effectual  by  sustaining  the  legal  and  equitable 
title  of  the  heirs  of  the  deceased  grantor,  against  the  claim  of  the  sur- 
viving grantee.  For  the  deed  being  void  for  fraud,  no  title  ever  pass- 
ed to  the  defendant;  the  decree  of  the  chancellor,  therefore,  in  de- 
claring the  transaction  fraudulent,  only  ascertained  and  announced 
that  which  law  as  well  as  equity  settles,  that  no  legal  or  valid  deed 
ever  existed.  The  power  of  the  court  was  not  called  into  action  to 
undo  any  thing,  but  simply  to  determine  whether  the  parties,  by  the 
conveyance  they  attempted  to  make  and  execute,  mutually  intended 
to  perpetrate  a  fraud;  and,  if  so,  the  fraud  and  covin  of  the  parties, 
not  the  decree  of  the  court,  made  the  instrument  void.  It  is  true, 
during  the  life  of  both  parties,  the  equality  in  guilt  may  preclude  either 
party  from  coming  into  chancery  for  relief,  when  there  exists  no  evi- 
dence of  actual  impositiqn  or  fraud  practiced  by  the  grantee  on  the 
grantor;  for  that  appearing,  w^ould  afford  good  ground  of  relief  to  tJle 
grantor,  as  thereby  the  case  would  vary,  and  he  could  no  longer  be 
considered  in  the  light  of  a  particeps  criminis,  but  by  the  advantage 
taken  of  his  situation,  and  the  imposition  practiced  upon  him  would 
be  the  person  injured  and  defrauded.  If  the  present  case  will  not  jus- 
tify the  action  of  a  court  of  equity  in  favor  of  the  heirs-at-law,  be- 
cause it  does  not  appear  that  Jackson  intended  to  defraud  Dutton, 
although  the  transaction  by  both  parties  was  admitted  to  be  done, 
and  so  declared,  for  a  fraudulent  purpose,  I  cannot  imagine  a  case 
in  which,  where  the  grantor  is  particeps  in  the  fraud,  the  heirs  can 
be  relieved.  That  the  heirs  should  be  entitled  to  relief  upon  the 
strong  equity  their  claim  presents,  would  appear  reasonable  and  just. 
The  reason  of  the  rule  of  equity  which  generally  excludes  a  particeps 
criminis,  cannot  apply  to  the  heirs;  they  can  come  with  clean  hands 
and  claim  the  judgment  of  the  court,  determining  and  declaring  the 
fraud;  nor  are  they  as  in  the  cases  of  fair  voluntary  conveyances, 
concluded  by  the  law  of  estoppel.  For  these  reasons,  the  decree  de- 
claring the  deed  fraudulent  and  void  was  rendered,  and  a  perpetual 
injunction  ordered. 
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The  Court  rei'erscd  the  decree  of  the  chancellor.  There  was  no 
imposition  or  fraud  practised  upon  Hezekiah  Dutton,  nor  any  proof  of 
drunkenness  such  as  would  vitiate  his  deed.  If  the  deed  to  Jackson  be 
fraudulent,  it  is  the  fraud  not  merely  of  Peter  R.  Jackson,  but  of  Heze- 
kiah Dutton,  the  ancestor  of  complainants,  who  are  his  heirs-at-law. 

It  is  conceded  that  in  the  case  of  a  mere  voluntary  deed,  the 
grantor  or  his  heirs  could  not  object  to  it  that  it  was  fraudulent. 
If  a  mere  voluntary  conveyance  cannot  be  objected  to  by  heirs,  much 
less  shall  they  object  to  a  fraudulent  one.  If  neither  the  grantor  nor 
his  heirs  can  be  relieved  against  a  voluntary  conveyance,  much  less 
can  they  be  relieved  against  his  fraudulent  conveyance. 

The  principle  is,  that  it  is  the  guilt  of  both  parties,  and  neither  can 
invoke  the  action  of  a  court  of  equity  in  its  aid.  (1  Fonbl.  Eq.  139- 
40,  note.)  And  though  this  is  not  Hezekiah  Dutton,  the  fraudulent 
grantor,  asking  to  be  relieved  from  his  own  fraud,  it  is  the  case  of 
those  who  stand  precisely  in  his  stead.  They  can  claim  only  his 
rights.  If  the  deed  conveyed  away  from  him  the  title  to  this  land  at 
law,  and  so  that  he  could  not  be  relieved  against  it  in  equity,  then 
there  was  nothing  descended  to  his  heirs  at  his  death.  They  have  no 
right  or  claim  which  he  had  not. 

It  would  be  very  different  as  against  creditors,  or  third  persons  not 
in  privity  with  either  party  to  the  fraud. 

The  rule  of  equity,  that  no  party  shall  be  relieved  against  his  own 
fraud,  is  not  a  mere  arbitrary  rule,  but  one  founded  in  propriety.  It 
is  to  prevent  frauds.  It  flows  necessarily  from  the  principles  of  equi- 
table relief,  which  are  purity  themselves.  Every  man  must  come 
with  clean  hands  into  a  court  of  equity.  A  contrary  rule  would  in- 
vite to  frauds  by  tendering  relief  whenever  the  fraud  pressed  hardly. 

Decree  reversed. 

Frame,  Comegys  and  Wootten,  for  appellant. 

Ridgely,  for  appellees. 


Simmons'  Lessee  i;*.  Hbndrickson.  103 


GEOEGE  SIMMONS'  lessee  vs.  IRENE  D.  HENDRICKSON. 

The  principle  of  Simmons  vs.  Logan,  1  vol.  110,  re-affirmed. 

In  a  deed  of  partition  of  coparcenary  property,  the  party  accepting  land  as  a 
part  of  the  estate  so  held  in  coparcenary,  was  held  to  be  estopped  from  de- 
nying that  title,  though  the  recital  showed  that  the  land  was  once  vested 
in  him  by  another  title,  the  same  recital  showing  that  it  had  ever  since  that 
time  been  held,  considered  and  enjoyed  os  a  part  of  the  coparcenary  estate. 

Ejectment.  Question  reserved  by  the  Superior  Court,  New  Cas- 
tle county. 

Tried  before  Johns,  Jr.,  Chancellor,  and  Judges  Harrington,  Lay- 
ton  and  Milligan. 

The  case  was  precisely  similar  to  that  of  Simmons'  lessee  vs.  Lo- 
gan, (which  see,  1  Harr.  Rep.  110;)  being  an  action  of  ejectment  for 
the  same  premises,  by  the  same  plaintiff,  but  against  a  different  de- 
fendant. 

In  that  case  the  court  decided  that  because  Patrick  O'Flinn  and 
Sarah  his  wife,  in  a  partition  deed  between  themselves  and  Mary 
Huggins,  of  the  estate  of  William  Marshall,  the  father  of  Mrs.  OTlinn 
and  Mrs.  Huggins,  devised  to  them  "as  coparceners  in  fee  simple," 
had  taken  to  themselves  as  a  part  of  that  estate  a  tract  of  land,  the 
title  to  which,  as  the  partition  deed  recited,  was  already  in  Patrick 
OTlinn,  "but  which  had  ever  since  the  purchase  thereof  as  afore- 
said, been  held,  considered  and  enjoyed  by  the  aforesaid  coparce- 
ners, as  and  for  a  part  of  the  estate,  so  as  aforesaid  held  by  them  in 
coparcenary,"  OTlinn  and  his  heirs  were  estopped  from  claiming 
under  his  original  title,  against  his  partition  deed. 

This  action  was  brought  to  try  that  question  over  a'gain;  and  the 
main  ground  taken  for  the  plaintiff'  was,  that  because  the  partition 
deed  showed  the  fact  that  this  tract  (No.  7,)  was  not  a  part  of  Wil- 
liam Marshall's  estate,  O'Flinn  and  his  wife  were  not  estopped  from 
denying  the  fact  either  by  their  recital  that  No.  7,  had  always  been 
held  and  considered  as  a  part  of  Marshall's  estate,  or  by  the  fact  that 
they  accepted  it  as  such  in  their  partition  with  Mrs.  Huggins. 

The  point  made  was  that  "an  estoppel  does  not  run,  if  the  truth 
appear  by  the  deed  that  would  otherwise  work  an  estoppel."  (Co. 
Litt.  352,  b.  352,  a.  n.  1;  4  Com.  Digest,  Estoppel  E.  (2)  8;  8  Cow. 
Rep.  586,  Sinclair  vs.  Jackson.) 

Bayard  and  Clayton,  for  plaintiff. — 1st.  The  partition  deed  between 
O'Flinn  and  wife  and  ^Mary  Huggins,  shows  that  the  land  (No.  7,)  was 
never  William  Marshall's;  this  deed  though  treating  it  in  the  grant 
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as  ^Marshall's  estate,  and  taking  it  as  such  back  to  P.  O'Flinn  and 
Sarah  his  wife,  does  not  estop  P.  O'Flinn  from  claiming  it  as  of  his 
old  title.  It  only  operates  as  a  confirmation  by  Mary  Huggins. 
If  Xo.  7  had  been  assigned  to  Mary  Huggins,  it  would  be  different, 
for  this  deed  would  convey  the  title  out  of  Patrick  O'Flinn;  but  as  he 
took  No.  7  to  himself  and  his  wife,  he  is  not  estopped  to  deny  that 
this  was  Marshall's  estate,  because  the  deed  shows  the  truth  to  be 
different  from  the  implication  on  which  the  estoppel  is  founded.  2d. 
If  the  partition  could  operate  as  a  declaration  of  trust  by  Patrick 
O'Flinn,  in  favor  of  the  coparceners,  Mrs.  O'Flinn  and  Mrs.  Hug- 
gins, which  it  may  {Cruise,  tit.  Trust,  ch.  1,  sec.  36,)  then  the  accep- 
tance of  No.  7  under  that  partition,  would  amount  to  no  more  than  a 
conveyance  of  the  trust  estate  only  to  O'Flinn  and  his  wife,  and  he 
is  not  estopped  from  still  setting  up  the  legal  title  in  himself.  If  any 
thing  passes  from  the  party  there  is  no  estoppel.  (4  Com.  Dig.  Es- 
toppel, E.  8.)  And  in  a  court  of  law,  even  a  trustee  can  recover 
in  ejectment  against  his  cestui  que  trust.  (15  Petersd.  Ah.,  tit.  Trus- 
tees, 213.) 

Frame,  Booth  and  Wales,  for  defendant. — This  deed  is  as  much  the 
deed  of  Patrick  O'Flinn  as  of  Mary  Huggins;  and,  whether  he  was 
grantee  or  grantor  of  this  particular  tract,  he  is  equally  bound  by  it. 
A  deed  inter  partes,  is  the  deed  of  the  grantee  as  well  as  the  grantor. 
(1  Shep.  Touch.  52-3;  Perkins  on  Conveyancing  71,  s.  159;  3  Bac.  Ah. 
441-2;  4  Com.  Dig.  76.)  Estoppel  is  where  a  man  is  concluded  by 
his  own  act  or  acceptance  to  say  the  truth.  {Co.  Litt.  352,  a.)  The 
acceptance  under  the  deed  is  an  estoppel.  Patrick  O'Flinn  accept- 
ed No.  7,  as  of  the  grant  of  Mary  Huggins.  But  it  is  said  that  it  ap- 
pears by  the  deed  that  No.  7  belonged  to  Patrick  O'Flinn,  and  that 
he  is,  therefore,  not  estopped  to  deny  this.  The  recital  is  not  that  in 
September,  1811,  the  legal  title  to  No.  7  was  in  Patrick  O'Flinn, 
but  that  in  1792  he  became  lawfully  seized  of  No.  7,  by  the  deed  of 
Woodcock  and  Carswell;  not  that  he  was  nozv  seized;  on  the  contra- 
ry, the  deed  recites  a  matter  inconsistent  with  that,  to  wit:  that  this 
No.  7  had  always  been  held,  considered  and  enjoyed  by  the  copar- 
ceners as  and  for  a  part  of  the  estate  of  William  Marshall,  so  held 
in  coparcenary.  It  is  this  statement  that  we  say  the  heirs  of  Patrick 
O'Flinn  are  estopped  to  deny;  and  we  say  that  the  mere  statement 
that  the  legal  title  was  once  in  Patrick  O'Flinn  is  not  to  be  admitted 
to  open  his  mouth  to  deny  his  own  admission  that  this  was  coparce- 
nary land,  and  that  Mrs.  Huggins  had  title  as  one  of  the  coparceners, 
to  convey  it  to  him  and  his  wife.     {Co.  Litt.  363-6,  h.  sec.  693,  170, 
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b.;  3  Johns.  Rep.  331;  4  Comyn's  Dig.  79;  1  Salk.)  Admitting  that 
it  is  not  the  case  of  a  strict  technical  estoppel,  we  contend  that  on 
other  principles  the  heirs  of  Patrick  O'Flinn  cannot  recover  against 
this  deed.  The  court  will  always  give  effect  to  a  deed,  if  possible; 
and,  admitting  that  the  legal  title  to  No.  7  was  in  P.  O'Flinn,  it  is  clear 
from  the  deed,  that  Patrick  O'Flinn  meant  to  convey  his  title  to  Xo. 
7,  to  himself  and  his  wife  jointly.  We  agree  that  he  could  not  con- 
vey by  a  deed  directly  to  his  wife;  but  Mrs.  O'Flinn  was  not  the 
only  other  party  to  this  deed — Mary  Huggins  was  a  party.  Xow 
the  covenants  are  all  mutual  for  all  the  purposes  of  the  deed;  the  con- 
sideration upon  which  Mrs.  O'Flinn  conveyed  a  portion  of  her  land 
to  Mrs.  Huggins,  and  another  part  to  Patrick  O'Flinn  in  a  different 
estate — the  consideration  upon  which  Mrs.  Huggins  conveyed  her 
land  to  O'Flinn  and  his  wife — were,  that  this  deed  should  all  take  ef- 
fect according  to  the  grants  and  covenants  of  the  parties,  and  the 
court  would  be  even  astute  in  discovering  the  means  of  carrying  it 
into  effect.  If,  then,  the  court  should  not  consider  this  a  technical 
estoppel,  it  is  clear  that  it  must  operate  as  a  covenant  on  the  part  of 
O'Flinn,  to  stand  seised  to  the  use  of  himself  and  wife  in  relation  to 
No.  7,  in  the  same  manner  as  he  took  with  her  the  other  coparcenary 
estate;  or  at  least  a  covenant  to  stand  seized  to  the  use  of  ]!ilary 
Huggins,  whose  grant  then  conveys  it  to  O'Flinn  and  wife.  (1  Shep. 
Touch.  82;  1  Cruise  Dig.  272,  281;  4  Ibid.  96-8;  3  Law  Lib.  69,  74 
[151;]  Cou'p.  Rep.  600;  7  Co.  Rep.  133,  Bedell's  case;  Willes  Rep. 
675-6;  2  Wills.  77-8;  20  Johns.  Rep.  86-7-8.) 

The  covenant  of  Patrick  O'Flinn  on  consideration  that  these  lands 
shall  be  hereafter  forever  held  in  a  particular  manner,  if  it  be  not 
binding  on  him  as  an  estoppel;  nor  as  a  grant;  or  covenant  to  stand 
seized  to  the  use  of  another;  is  still  operative  thus  to  prevent  a  re- 
covery. This  is  an  ejectment:  a  possessory  action.  The  plaintiff 
must  recover  on  the  strength  of  his  own  title,  which  must  be  the  legal 
right  to  the  immediate  possession.  Now,  however  it  itiay  be  as  to 
the  title,  the  plaintiff  cannot  claim  the  possession,  against  his  own  ex- 
press covenant  that  the  defendants  shall  hold  and  enjoy  the  land. 
(2  Stark.  Ev.  295,  294,  n.  a.;  Cozvp.  Rep.  600-1,  473-4;  4  Burr.  2208; 
3  East  Rep.  15.)  The  deed  of  Woodcock  et  al.,  to  P.  O'Flinn  for 
No.  7,  was  as  far  back  as  March,  1792;  and  the  partition  deed  was 
acknowledged  in  April,  1812,  more  than  twenty  years  after.  It 
states  that  O'Flinn  had  bought  the  land  of  Woodcock;  and  this  deed 
recites  also,  (which  is  a  fact  that  they  are  all  estopped  from  deny- 
ing,) that  ever  since  the  purchase  this  land  had  been  held,  considered 
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and  enjoyed  by  the  coparceners  as  and  for  a  part  of  the  coparcenary 
estate.  This  holding  under  a  claim  of  right  is  an  adverse  possession; 
and  being  for  twenty  years,  is  a  good  legal  title  not  only  for  defence, 
but  for  recovery. 

As  to  the  point  last  made  for  plaintiff,  the  whole  difference  between 
us  is  whether  this  deed  for  partition  declares  a  use,  or  only  shows 
a  trust  estate.  This  will  depend  on  the  distinctions,  as  they  are  to  be 
found  in  the  books,  between  such  trusts  as  the  statute  of  uses  will  not 
execute,  and  such  uses  as  it  will  execute.  Grant  that  Patrick  O'Flinn 
had  the  legal  estate  under  Woodcock's  deed,  is  not  the  declaration 
in  the  partition  deed  such  a  declaration  of  use  as  the  statute  would  exe- 
cute? Patrick  O'Flinn  was  no  trustee  under  the  Woodcock  deed;  he 
had  the  legal  title.  He  then  declares  by  deed  that  the  land  has  ever 
since  the  purchase  been  "held,  considered  and  enjoyed"  by  these 
two  ladies,  as  property  of  their  father;  and  accepts  the  conveyance 
of  the  land  from  Mary  Huggins,  as  one  of  the  coparceners,  to  him- 
self and  his  wife,  as  and  for  their  full  share,  part  and  proportion  of 
her  fathcr^s  estate  so  held  in  coparcenary.  Is  this  such  a  declara- 
tion of  use  as  the  statute  will  execute?  If  it  is  not,  it  would  be  difficult 
to  say  what  kind  of  use  would  be  executed.  Even  in  case  of  a  de- 
claration that  he  held  for  the  separate  use  of  a  married  woman,  du- 
ring coverture,  which  would  be  technically  a  trust,  such  a  declara- 
tion would  be  executed  by  the  statute.  Why,  if  Patrick  O'Flinn^ 
were  a  naked  trustee,  he  could  convey  to  the  cestui s  que  trust;  and 
he  has,  by  this  very  partition  deed,  attempted  and  endeavored  to  con- 
vey this  land  in  fee.  It  is  no  attempt  to  divide  trust  estates;  it  was  a 
partition  of  legal  estates;  of  all  the  estate  that  they  had  to  divide;  and 
whatever  estate  Mary  Huggins  or  Patrick  OTlinn  had  in  No.  7,  she 
has  granted  to  O'Flinn  and  wife,  their  heirs  and  assigns;  and  he  has 
accepted  the  whole  title  to  No.  7  to  himself  and  wife. 

/.  M.  Clayton,  in  reply. — The  estoppel  is  at  an  end.  Our  denial 
that  the  partition  deed  conveyed  the  legal  estate  to  OTlinn  and  wife 
is  consistent  with  our  taking  a  grant  of  the  trust  estate  from  Mary 
Huggins.  The  legal  estate  was  in  Patrick  O'Flinn;  how  has  it  been 
conveyed  out  of  him?  It  cannot  be  done  but  by  a  deed — ^by  grant  or 
feoffment:  but  Patrick  O'Flinn  grants  no  part  of  No.  7  to  Mary  Hug- 
gins; he  receives  from  her  whatever  interest  she  had  in  No.  7,  which 
was  her  trust  estate.  The  words  admitting  that  No.  7  had  been  held, 
considered  and  enjoyed  in  a  particular  manner,  are  not  words  of  con- 
veyance, and  nothing  short  of  words  of  conveyance  would  avail  them. 
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as  divesting  the  legal  title.     This  then  is  a  declaration  of  trust  and 
no  use  executed. 

The  chancellor  delivered  the  opinion  of  the  court: 
JoHNS;,  Jr.,  Chancellor. — The  questions  which  have  been  agitated 
by  counsel  in  the  argument  of  the  points  presented,  if  considered, 
would  require  of  the  court  to  determine  as  well  the  matter  of  estop- 
pel, as  whether,  by  reason  of  what  is  contained  in  the  recital  of  the 
partition  deed  relative  to  the  derivation  of  title  by  O'Flinn,  under  the 
deed  of  1792,  from  Woodcock  and  others,  the  effect  of  what  other- 
wise would  be  an  estoppel,  is  avoided.  In  the  case  of  Simmons'  lessee 
vs.  Logan,  (1  Harr.  Rep.  110,)  the  general  question,  exclusive  of  the 
effect  and  operation  of  the  recital  as  being  matter  of  avoidence,  was 
decided;  and  this  same  partition  deed,  by  the  opinion  and  judgment 
of  the  Superior  Court,  considered,  and  held  to  be  conclusive  upon  the 
parties,  on  the  ground  of  estoppel.  The  point  presented  by  the  plain- 
tiff's counsel  and  now  relied  on,  is  the  new  matter  of  avoidance,  but 
for  the  appearance  of  which,  in  the  same  deed,  it  is  admitted,  the  de- 
cision of  the  Superior  Court  would  not  be  impeached.  To  arrive  at 
the  correct  position,  it  is  only  requisite  to  consider  the  effect  and  ope- 
ration of  the  partition  deed  of  1811,  without  the  recital  referring  to 
the  Woodcock  deed  of  1792:  take  from  it  that  declaration  respecting 
the  origin  and  vesting  of  the  fee  .simple  title  in  O'Flinn,  and  there  is 
no  pretence  of  any  thing  else  appearing  on  the  face  of  the  instru- 
ment inconsistent  with  the  capacity  of  the  respective  parties  mutual- 
ly to  grant  and  convey  to  each  other  the  land  and  estate  which  was 
the  subject  of  partition;  in  all  other  respects  the  recital  stands  well 
with  and  affirms  the  title  of  the  respective  grantors  as  coparceners. 
In  the  absence,  therefore,  of  this  reference  to  the  deed  of  1792,  ac- 
counting for  the  origin  of  OTlinn's  title,  one  of  the  parties  convey- 
ing, we  have  the  plain  case  of  a  partition  deed,  and  the  parties  there- 
to subsequently  entering  upon,  and  severally  holding  and  occupying 
their  distinct  and  separate  parts  according  to  the  grant,  and  O'Flinn 
until  his  death  acquiescing,  and  never  in  his  lifetime  finding  fault  with 
or  attempting  to  invalidate  what  he  had  done  and  admitted  under  his 
own  hand  and  seal  as  his  act  and  deed.  Patrick  O'Flinn  having  thus 
during  his  life,  held,  occupied  and  enjoyed  the  title,  with  the  chance 
of  the  entire  fee  simple, ,  had  he  survived  his  wife,  it  would  seem  in- 
dependent of  the  deed,  that  such  a  partition,  holding  and  possession 
as  this,  if  made  in  pursuance  of  a  parol  agreement,  ought  to  be  held 
conclusive  upon  the  ground  of  long  acquiescence.  Such  was  the  de- 
cision in  Carter's  ex'r.  vs.   Carter,   (5  Munf.  108,)  in  which  case 
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it  was  held  that  a  partition  which  had  been  long  afiquieseed  in,  and 
acted  upon  by  the  parties  generally,  ought  not  to  be  disturbed  on  the 
ground  of  irregularity  only;  though,  if  it  be  unjust  or  illegal,  it  may 
be  impeached  by  a  party  who  has  never  acquiesced.  And  where  the 
agreement  for  partition  was  entered  into  by  parol  only;  yet  after  it 
has  been  actually  executed  and  the  enjoyment  in  severalty  has  for 
a  length  of  time  gone  in  conformity  thereto,  a  Court  of  Chancery 
will  not  allow  such  an  agreement  so  acted  upon  to  be  disturbed,  pro- 
vided the  parties  agreeing  were  competent  to  bind  the  inheritance. 
(2  Vescy,  Jr.  570.)  In  the  case  under  consideration,  the  agreement 
is  under  seal,  made  by  parties  competent,  according  to  their  own  ad- 
mission, to  bind  the  inheritance;  it  has  been  fully  executed,  and  the 
enjoyment  in  severalty  has  for  a  length  of  time  gone  in  conformity 
thereto.  If  in  a  case  of  acquiescence  under  a  parol  agreement  a 
party  is  concluded,  how  much  more  strongly  does  the  estoppel  ap- 
ply when  you  have  additionally  the  solemn  act  of  the  party  under 
hand  and  seal,  executed  as  his  deed,  together  with  the  acknowledg- 
ment thereof  a  year  after  the  execution.  The  reason  upon  which 
the  law  of  estoppel  is  founded,  is  not  the  truth  of  the  fact,  but  that 
the  party  either  by  his  act  or  by  matter  of  record  is  concluded. 
Hence  it  is,  that  if  a  man  take  a  lease  by  indenture  of  his  own  land, 
whereof  he  is  in  actual  possession,  this  estops  him  to  say  the  lessor 
had  nothing  in  the  land;  for  by  acceptance  thereof  by  indenture,  he 
is  as  perfect  a  lessee  as  if  the  lessor  had  an  absolute  fee.  (4  Bac.  Ab. 
187.)  So  if  the  disseisor  by  deed  indented  make  a  feoffment  in 
fee  whereunto  livery  is  requisite;  yet  the  indented  deed  shall  not 
suffer  the  livery  made  to  work  a  remitter  to  the  disseisee,  but  shall 
estop  him  to  claim  his  own  estate;  the  deed  indented  being  the  deed 
of  both  parties,  the  taker  as  well  as  the  giver  is  concluded.  (Co. 
Liu.  363,  b.)  If  two  make  partition  in  a  court  of  record,  where  one 
of  them  have  no  right,  he  thereby  shall  gain  a  moiety  by  estoppel. 
{Co.  Litt.  170,  b.  note  3.)  It  may,  therefore,  be  considered,  and  we 
are  of  opinion,  that  the  partition  deed  of  1811,  as  to  the  parties  and 
all  claiming  under  them  as  privies,  is  an  estoppel,  unless  the  effect 
thereof  is  avoided  by  the  recital  referring  to  the  acquisition  of  the 
title  to  part  of  the  land  by  O'Flinn  from  Woodcock,  by  deed  dated 
1792.  This  reference  to  the  inception  of  Patrick  O'Flinn's  title,  as 
derived  from  Woodcock  in  1792,  is  not  subsequently  stated  to  have 
remained  unchanged  in  him,  but  is  immediately  followed  by  a  reci- 
tal that  ever  since  the  year  1792,  all  the  land  had  been  held  by  the 
parties  as  coparceners.     How  this  title  as  to  that  part  of  the  land 
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purchased  by  OTlinn  from  Woodcock  accrued,  or  by  what  convey- 
ance the  parties  effected  it,  they  have  not  disclosed;  .but  they  have  une- 
quivocally stated  and  admitted  the  fact,  that  ever  since  the  year  1792, 
down  to  the  year  1811,  the  date  of  the  partition  deed.  No.  7  hath  been 
held,  considered  and  enjoyed  by  the  aforesaid  coparceners,  as  and  for  a 
part  of  the  estate  so  as  aforesaid  held  by  them  in  coparcenary.  The 
parties  after  thus  distinctly  stating  and  admitting  that  they  respectively 
had  an  estate  in  coparcenary  as  well  in  No.  7  as  the  other  land,  proceed 
to  recite  that  as  coparceners  they  have  concluded  and  agreed  to  have, 
hold  and  enjoy  their  respective  parts  and  shares  of  and  in  the  before 
mentioned  lands  in  severalty;  following  this  recital  with  a  covenant 
mutually  to  and  with  each  other  for  partition.  It  is  to  obviate  the 
effect  of  the  deed  as  an  estoppel  that  the  recital  of  the  origin  of 
OTlinn's  title  as  derived  from  Woodcock  has  been  relied  on,  for  it 
is  insisted  that  there  is  nothing  to  show  how  the  fee  simple  title  was 
conveyed  from  Patrick  O'Flinn,  so  as  to  account  for  arid  explain  the 
manner  in  which,  or  the  mode  by  which,  the  parties  became  copar- 
ceners in  No,  7.  If  the  recital  had  fully  explained  this,  or  if  it  was 
not  for  the  difficulty  resulting  from  the  omission  of  the  parties,  there 
would  be  no  necessity  for  relying  upon  the  estoppel.  As  they  have 
stated  the  existence  of  the  title  among  themselves  as  coparceners, 
we  must  consider  they  knew  and  considered  as  done  and  existing, 
all  acts  necessary  to  vest  them  with  the  title  as  stated  to  be  in  them 
and  actually  subsisting  when  they  by  deed  indented  made  partition. 
The  declaration  contained  in  the  recital  that  OTlinn  purchased  No. 
7  from  Woodcock  in  1792,  does  not  contradict  nor  necessarily  ren- 
der it  impossible  for  the  title  of  coparcenary  subsequently  to  have 
arisen,  for  it  may  have  been  conveyed  to  Marshall  immediately  after 
the  purchase  and  by  descent  vested  with  the  land  devised,  so  as  to 
have  produced  the  title  according  to  the  recital.  But  in  this  deed  it 
is  not  the  recital  alone  which  works  the  estoppel,  it  is  the  acceptance 
of  title;  the  recital  of  the  title  and  then  the  acceptance  under  the  grant 
from  Mary  Huggins  must  conclude  Patrick  O'Flinn  and  all  claiming 
under  him;  for  as  these  admissions  and  solemn  acts  of  his  were  long 
after  he  had  acquired  title  to  No.  7;  and  done  when  he  was  fully 
competent  to  bind  the  inheritance;  it  does  seem  impossible  to  im- 
peach or  invalidate  them  by  reason  of  his  having  recited  in  the  deed 
of  partition  that  he  had  purchased  No.  7  from  Woodcock,  unless  the 
existence  of  this  fact  in  1792,  necessarily  precludes  the  title  from  ever 
having  passed  out  of  him,  as  we  cannot  from  the  fact  or  matter  re- 
lied on  discover  any  such  necessary  or  inevitable  effect,  we  cannot 
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consider  such  a  recital  to  operate  so  as  to  preclude  the  estoppel,  or  so 
to  make  the  truth  appear  by  the  deed  as  to  prevent  that  being  an 
estoppel  which  would  otherwise  be  so  considered. 

Bayard  and  Clayton,  for  plaintiff. 

Wales,  Booth  and  Frame,  for  defendants. 


ABRAHAM  EGBERT,  defendant  below;  appellant  vs.  CHRISTO- 
PHER BROOKS,  Adm'r.  of  ELIZ.  C.  BRADFORD,  dec'd.;  MARY 
OLIVER,  et  al.,  compl'ts.  below;  respt's. 

A  voluntary  trustee  without  contract  for  compensation,  is  not  entitled  to  any 
in  equity;  though  he  is  entitled  tc  have  his  expenses  paid,  and  to  be  saved 
from   loss. 

Appeal  from  chancery,  before  Bayard,  Ch.  Justice;  Hariiingtox, 
Layton  and  Milligan,  Judges. 

The  case  was,  that  Mary  Oliver  (complainant,)  having  a  judgment 
against  James  Bradford  for  $2,191  41,  assigned  said  judgment  to 
Abraham  Egbert  (defendant,)  in  trust  for  Elizabeth  C.  Bradford,  (the 
wife  of  James  Bradford  and  sister  of  Mary  Oliver,)  for  her  separate 
use  and  for  her  children — the  assignee  to  collect  and  apply  the  same 
to  their  separate  use.  The  trustee  received  under  this  judgment  from 
time  to  time  large  sums  of  money,  and  disbursed  the  same,  or  a  part 
thereof,  according  to  the  trusts  of  the  assignment,  but  being  involved 
in  several  law  suits  in  defence  of  the  judgment  which  was  attacked 
by  other  creditors  of  Bradford  as  being  without  consideration,  and 
having  incurred  great  trouble  and  expense  in  the  premises,  the  trus- 
tee claimed  to  be  allowed  therefor  out  of  the  fund. 

On  a  bill  filed  by  the  cestuis  que  trust,  the  chancellor  took  an  ac- 
count of  the  trust  fund  received,  allowing  the  trustee  for  all  payments 
to  the  cestui  qui  trust,  and  all  payments  in  prosecution  of  the  several 
suits  at  law,  for  fees  and  costs,  and  for  his  actual  expenses  attending 
court,  but  refused  to  allow  him  any  compensation  for  care  and  trouble 
in  the  execution  of  the  trust,  on  the  ground  that  it  was  voluntarily 
assumed  by  him,  and  that  in  the  declaration  of  trust  there  was  no 
agreement  or  stipulation  for  such  compensation. 

The  decree  found  a  balance  of  $250  61  in  his  hands;  which,  with 
interest,  amounting  to  $385  51  in  all,  he  was  ordered  to  pay  the  com- 
plainants. 

The  declaration  of  trust  recited  the  assignment  of  the  judgment. 
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and  declared  that  it  was  made  "for  the  express  purpose  of  its  pro- 
■ceeds  to  be  applied  unto  Elizabeth  Bradford,  and  after  her  decease 
to  her  children;"  and  covenanted  on  the  part  of  the  trustee,  that  he 
"would  use  his  endeavors  to  apply  all  the  aforesaid  monies  that  might 
come  into  his  possession  for  the  true  intent  and  meaning  of  said  assign- 
ment, and  to  account  for  the  same  as  it  might  come  to  his  hands,  and 
if  possible  to  be  applied  in  the  purchase  of  part  of  the  farm  of  James 
Bradford,  which  will  soon  be  sold  on  account  of  certain  judgments." 

Rodney  and  Clayton,  for  defendant,  appellant,  objected  to  the  chan- 
cellor's decree,  1st.  Because  he  refused  to  make  any  allowance  to 
Egbert  for  his  services  and  time  in  collecting  and  disbursing  the 
trust  funds,  though  the  trusteeship  involved  several  lawsuits  in  de- 
fence of  the  judgment  assigned,  and  the  personal  services  of  the  trus- 
tee were  proved  to  be  worth  $500.  They  admitted  that,  as  a  gene- 
ral rule,  it  is  the  doctrine  of  courts  of  equity  not  to  allow  commis- 
sions to  trustees;  but  the  rule,  though  preserved  for  the  sake  of  the 
system,  is  constantly  varied  from  in  extraordinary  cases  by  indirect 
allowances.  The  rule  is  considered  a  hard  one.  Where  the  person 
is  not  strictly  and  technically  a  trustee,  the  court  will  allow  compen- 
sation. And  the  court  will  often  indirectly  make  an  allowance  to  the 
trustee,  as  by  an  allowance  to  the  agent  or  bailiff  of  the  trustee.  A 
trustee  has  been  allowed  to  employ  an  accountant,  and  pay  him  out  of 
the  trust  funds.  (3  P.  Wms.  294;  1  Vern.  144;  1  P.  Wms.  140;  1 
Vern.  316;  3  Mad.  Ch.  Rep.  147;  24  Law  Lib.  228;  Lewen  on  Trusts, 
449.)  2d.  The  services  rendered  by  Egbert  did  not  fall  within  the 
trusteeship  as  created  by  the  paper  in  evidence  acknowledging  the 
trust;  and  for  these  services  beyond  that  undertaking,  he  was  entitled 
to  compensation.  He  was  bound  by  this  paper  only  to  apply  the 
trust  fund;  not  to  collect  it;  not  to  enter  into  a  series  of  lawsuits  in 
defence  of  the  judgment.  These  services  ran  through  seven  years 
of  his  life;  were  beyond  anything  contemplated  by  the  parties  at  the 
time  of  the  assignment;  and  were  acknowledged  and  remuneration 
promised  by  Mrs.  Bradford.  3d.  They  objected  to  the  allowance 
of  interest  and  costs  as  against  the  trustee.  (12  Vesey  386;  10  Law 
Lib.  84,  Willis  on  Trustees,  [178;]  24  Lazv  Lib.  231;  Lewen  on  Trusts, 
456.) 

Wales,  for  appellee,  replied  that  this  trustee  had  voluntarily  as- 
sumed the  duty  of  collecting  and  applying  the  money;  that  there  had 
been  great  delay  in  executing  the  trust;  that  the  proof  of  extraordi- 
nary trouble  was  unsatisfactory;  and  that  the  principle  was  well  set- 
tled that  a  trustee  voluntarily  accepting  a  trust  without  stipulating 
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for  compensation,  is  not  entitled  to  any  compensation  for  his  services, 
nor  to  anything  but  the  payment  of  his  costs  and  expenses.  The 
duty  is  entirely  honorary.  Such  is  the  settled  rule  of  all  courts  of 
chancery.  (1  Johns.  Ch.  Rep.  39,  527.)  The  trustee  is  liable  also 
for  interest.  He  held  the  money  for  years  in  his  hands — used  it — 
refused  to  account,  and  held  out  until  he  was  compelled  by  chancery 
to  account.  Costs  were  properly  allowed  against  him  because  of 
his  laches  and  violation  of  the  trust. 

The  Chancellor  now  stated  the  reasons  of  his  decree: — The  case 
below  was  presented  first  without  the  written  declaration  of  trust 
which  was  lost,  and  not  found  until  after  the  bill  and  answer.  Stand- 
ing thus,  the  trustee  was  at  the  mercy  of  the  complainants,  because 
there  was  nothing  shown  authorizing  the  trustee  to  invest  the  money  in 
land.  On  the  declaration  being  found,  I  directed  a  supplemental  bill 
and  answer  to  be  filed,  for  the  purpose  of  bringing  it  to  his  relief. 

I  allowed  the  trustee  his  entire  account;  and  would  have  made  him 
some  allowance  for  care  and  trouble,  if  I  had  not  considered  myself 
bound  by  the  rule  of  equity  that  as  a  voluntary  trustee,  without  stipu- 
lation for  compensation,  he  was  not  to  be  allowed  compensation.  I 
thought,  also,  that  the  evidence,  apart  from  the  declaration  of  trust, 
showed  that  the  undertaking  of  Egbert  was  intended  to  be  honorary 
and  without  compensation.  I  considered  that  this  undertaking  bound 
him  not  merely  to  passive,  but  to  active  exercise  of  the  trust;  to  col- 
lect, as  well  as  to  receive  and  apply. 

By  the  Court. — A  voluntary  trustee,  not  stipulating  for  compensa- 
tion, is  not  entitled  to  any  compensation  for  time  and  trouble;  he  is 
entitled  to  have  all  his  expenses  and  charges  paid;  to  be  indemnified 
against  expense  and  loss,  but  not  remunerated. 

The  acceptance  of  the  assignment  in  this  case  necessarily  involved 
the  collection  of  the  judgment  and  the  defence  of  it;  and,  though  this 
may  have  occasioned  more  trouble  to  the  trustee  than  he  anticipated, 
this  cannot  vary  the  principle,  or  entitle  him  to  compensation  for 
performing  a  trust  which  he  voluntarily  undertook  without  any  stipu- 
lation for  compensation. 

Decree  affirmed  except  as  to  the  item  of  interest  on  the  balance 
in  the  trustee's  hands  which  is  disallowed;  the  fund  not  being  a  pro- 
ductive one  in  his  hands,  and  he  had  advanced  of  his  own  money  for 
the  benefit  of  the  cestuis  que  trust. 

Rodney  and  Clayton,  for  appellant. 

Wales,  for  appellee. 
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The  judgment  for  defendant  on  a  plea  of  property  in  replevin  is  pro  retorno 
habendo;  but,  if  he  cannot  have  a  return,  he  may  have  judgment  for  dam- 
ages to  the  value  of  the  goods,  &c. 

In  an  avowry  for  rent  arrear,  judgment  is  for  the  sum  found  due  for  rent, 
with  costs,  &c. 

The  writ  of  replevin  is  not  confined  to  distress  for  rent  arrear;  but  may  be 
\ised  wherever  one  claims  property  in  another's  possession. 

In  case  of  distress  for  rent,  the  condition  of  the  replevin  bond  is  prescribed  by 
Dig.  3G4,  to  prosecute  the  suit  with  effect  and  satisfy  the  judgment;  in 
other  cases,  the  condition  is  to  prosecute  the  suit  with  effect,  and  to  return 
the  goods,  if  a  return  be  awarded. 

Writ  of  error  to  the  Superior  Court,  K^ew  Castle  county.  Before 
Johns,  Jr.,  Chancellor;  Bayard,  Ch.  Justice,  and  Milligan,  Justice. 

The  case  below  was  replevin  for  a  quantity  of  corn.  The  sheriff 
returned  "Goods  replevied,  and  delivered  to  plaintiff;  and  summoned 
defendant."  The  defendant  pleaded  property  in  himself;  and  property 
in  a  stranger.  On  this  issue  the  jury  found  for  him,  and  assessed 
damages  to  the  amount  of  $45  75;  on  which  there  was  judgment. 

Booth,  for  plaintiff,  now  contended,  that  this  judgment  was  erro- 
neous, on  the  following  grounds.  At  common  law  the  defendant  could 
in  no  case  recover  damages.  In  replevin  he  could  not  recover  either 
damages  or  costs.  This  was  remedied  by  statute  in  the  case  of  an 
avowry  or  cognizance  for  rent  arrear.  That  statute  neither  extends 
to  this  court,  nor  to  this  case.  The  action  of  replevin  in  such  cases 
as  this  is  a  mere  substitute  for  the  action  of  trover;  and  it  is  to  try 
the  right  of  property.  (6  Law  Lib.  31,  86-7.)  If,  then,  damages 
could  not  be  given  at  common  law  and  are  not  given  by  any  statute 
applying  either  to  this  country  or  to  the  case,  the  judgment  for  dam- 
ages is  erroneous.  The  judgment  should  have  been  for  a  return  of 
the  property  replevied,  and  for  costs — ^judgment  pro  retorno  haben- 
do. (6  Law  Lib.  33;  91-2;  101-2;  109,  110.)  We  have  no  statute 
on  the  subject  except  the  landlord  and  tenant  act,  which  refers  only 
to  replevin  for  rent  arrear. 

The  bond  taken  by  the  sheriff  from  the  plaintiff,  on  executing  the 
writ  of  replevin,  can  only  be,  in  such  case  as  this,  according  to  the 
common  law  or  statute  Westm  2d.,  conditioned  to  prosecute  the  suit 
with  effect,  and  make  return  of  the  goods,  if  return  should  be  ordered. 
The  bond  provided  in  the  landlord  and  tenant  act  in  case  of  replevin 
on  a  distress  for  rent  arrear,  cannot  apply  to  this  case;  and  the  con- 
dition of  the  bond  could  only  be  such  as  would  make  the  plaintiff 
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liable  to  the  sheriff,  though  the  damages  recovered  should  be  paid  to 
the  defendant. 

Rodney,  for  defendant,  replied. — The  action  of  replevin  as  anciently 
used  in  England,  and  in  reference  to  which  the  plaintiff's  argument 
has  been  made,  is  a  very  different  action  in  form  and  extent  of  re- 
medy from  replevin  at  this  day,  either  in  England  or  this  country. 
Sir  William  Blackstone  says,  that  replevin  will  lie  only  on  a  distress; 
but  we  know  that,  both  there  and  here,  the  action  has  become  the 
common  mode  of  trying  the  right  of  property.  Early,  when  this  form 
of  action  began  to  be  extended  in  England,  the  statutes  cited  were 
passed  to  extend  the  remedy  by  giving  damages  and  costs  to  all  the 
cases  then  embraced  within  this  form  of  action.  These  statutes  ap- 
ply as  a  part  of  the  common  law  of  this  country;  and,  by  analogy, 
the  remedy  by  damages  and  costs  equally  extends  to  the  extended 
form  of  action.  This  whole  subject  is  a  part  of  our  law  by  adoption 
and  practice  only;  and  in  practice  it  has  become  a  very  common 
and  convenient  mode  of  trying  the  right  of  property  in  goods  or  chat- 
tels. (2  Tidd's  Pr.  798.)  The  parties  go  to  trial  on.  a  plea  of  pro- 
perty; if  it  is  found  for  the  plaintiff,  he,  having  the  property,  recovers 
nominal  damages  for  the  taking  and  detention  until  replevied;  if  found 
for  the  defendant,  he  recovers  damages  to  the  value  of  the  property. 
This  is  much  better  than  to  turn  him  round  to  another  action  on  the 
replevin  bond.  (1  Tidd's  Prac.  798;  3  Term  Rep.  349;  4  ib.  509.)  But 
if  this  judgment  be  wrong,  this  court  would  order  the  proper  judg- 
ment to  be  entered.  They  will  render  such  judgment  as  the  court 
below  should  have  rendered.  If  no  otlier  than  the  common  law  judg- 
ment, pro  retomo  habendo,  could  be  rendered  on  a  finding  for  the  de- 
fendant, the  court  will  now  order  that  judgment  to  be  entered.  Other- 
erwise,  the  defendant  is  without  remedy. 

Mr.  Booth  rejoined,  that  the  principles  of  the  common  law,  how- 
ever old,  (and  the  older  the  better)  were  the  guide  of  this  court  in 
administering  justice;  and  if  those  principles  do  not  authorize  any 
judgment  for  damages  for  the  defendant  in  an  action  of  replevin,  then 
this  judgment  is  wrong.  He  denied  that  the  English  statutes  cited 
had  application  to  this  country  as  statutes,  or  as  common  law;  but, 
if  they  had,  they  do  not  extend  to  the  action  of  replevin  in  such  case 
as  this.  He  denied,  also,  that  there  was  any  practice,  sanctioned  by 
any  decision  of  our  courts,  of  assessing  damages  for  defendant  in  an 
action  of  replevin  for  trying  the  right  of  property.  Some  instances 
of  the  kind  may  have  arisen  and  passed  without  objection,  but  if  such 
a  custom  exists,  unsanctioned  by  the  law,  it  ouglit  to  be  abolished. 
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On  the  second  point  he  argued,  that  the  court  could  not  amend  this 
judgment.  The  judgment  is  amendable  during  the  term,  but  not  after, 
and  only  by  the  court  in  which  the  judgment  is  rendered,  for  the 
whole  matter  is  in  their  breast  during  the  term.  What  has  this 
court  here  to  amend  by?  The  defendant  was  not  without  remedy. 
This  court  might  on  setting  aside  the  judgment,  award  a  venire  de 
novo,  and  send  the  parties  again  to  try  this  cause  before  a  jury. 

Chief  Justice  Bayard  delivered  the  opinion  of  the  court : 

Bayard,  Chief  Justice. — The  plaintiff  in  error  brought  replevin 
against  the  defendant  for  ninety-eight  and  a  half  bushels  of  corn  in 
the  ear.  The  property  was  replevied  by  the  sheriff  and  delivered  to 
the  plaintiff.  The  defendant  pleaded  property;  and,  on  the  trial,  the 
jury  found  a  verdict  for  the  defendant,  and  assessed  his  damages  at 
forty-five  dollars  and  seventy-five  cents,  being  the  value  of  the  corn. 
Upon  this  verdict  a  general  judgment  was  entered;  and  the  error  as- 
signed is,  that  the  judgment  should  have  been  pro  retorno  habendo, 
and  not  for  damages.  As  the  practice  in  this  State  in  actions  of 
replevin  differs  in  many  respects  from  the  English  practice,  and  is 
in  part  regulated  by  act  of  assembly,  and  in  part  by  the  English 
statutes  and  common  law,  it  may  be  well  to  say  a  few  words  on  the 
subject  generally.  The  writ  of  replevin  in  our  practice  is  not  con- 
fined to  cases  of  distress,  and  to  the  tortious  taking  of  property,  but 
is  used  wherever  one  man  claims  property  in  the  possession  of  another 
and  prefers  proceeding  in  rem  for  the  purpose  of  obtaining  posses- 
sion of  the  specific  property,  rather  than  compensation  in  damages 
for  its  loss.  The  sheriff,  upon  receiving  the  writ,  is  bound  to  take 
security  from  the  plaintiff  before  he  can  execute  it;  what  shall  be  the 
terms  of  the  security  must  depend  upon  the  cause  for  which  the  writ 
was  sued  out.  If  the  property  was  taken  by  distress  for  rent,  then 
the  security  is  regulated  by  act  of  assembly,  and  must  be  by  bond 
conditioned  to  prosecute  the  suit  with  effect,  and  fully  and  without 
delay  to  satisfy  any  judgment  which  shall  be  given  against  him. 
(Dig.  364.)  In  all  other  cases  the  security  should  be  by  bond  con- 
ditioned to  prosecute  the  suit  with  effect  and  to  return  the  goods,  if 
a  return  should  be  awarded  under  the  statute  of  Westminster,  2d 
chap.  2,  13  Edzu.  1,  (1  Saund.  Rep.  195,  note  3;  1  Lord  Ray.  278, 
Blackett  vs.  Crissop.) 

If  the  defendant  claims  property  in  the  goods,  he  is  entitled  to  re- 
tain possession  of  them,  upon  giving  bond  to  the  sheriff,  with  suffi- 
cient sureties,  conditioned  for  his  appearance  at  the  return  of  the 
writ;  and  that  he  shall  fully  satisfy  any  judgment  which  shall  be 
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given  against  him.  The  sheriff  is  bound  to  allow  him  a  reasonable 
time  to  find  such  security.  No  writ  of  proprietate  probando  is  is- 
sued; but  the  matter  being  returned  by  the  sheriff,  the  suit  proceeds 
in  the  court  from  which  the  writ  issued.  If  the  defendant,  upon 
making  claim  of  property,  does  not  give  the  requisite  security,  the 
sheriff  replevies  the  goods  as  if  no  such  claim  had  been  made;  de- 
livers them  to  the  plaintiff,  and  summons  the  defendant  to  appear  at 
the  return  of  the  writ;  and  the  suit  proceeds. 

The  declaration  may  be  either  in  the  detinet  or  the  detinuit;  that  is, 
the  plaintiff  may  allege,  as  the  case  may  be,  that  the  defendant  still 
detains  the  property,  in  which  case  damages  may  be  recovered 
for  the  value  of  the  goods,  as  well  as  for  the  unlawful  caption  and  de- 
tention; or  he  may  allege  that  the  defendant  detained  them  until  the 
replevin  was  made,  when  he  can  recover  only  damages  for  the  un- 
lawful caption  and  detention  to  the  time  of  the  replevin.  {Fits.  N. 
B.  159;  1  Chit.  Plead.  159.) 

The  judgment  for  the  defendant  depends  on  the  pleadings  and  ver- 
dict. In  case  of  an  avowry  for  rent,  the  matter  is  regulated  by  act 
of  assembly  {Dig.  364-5,)  which  provides,  that  "the  jury  upon  the 
trial  of  the  action,  shall  find  the  sum  due  for  rent  in  arrear,"  and 
"judgment  shall  be  given  for  any  sum  so  found  or  ascertained,  as 
debt,  with  costs  of  suit,  and  like  execution  shall  be  had  as  on  judg- 
ments for  debt."  Cases  not  provided  for  by  the  act  of  assembly  stand 
upon  the  common  law.  Under  the  plea  of  property,  the  defendant, 
if  it  be  found  for  him,  is  entitled  to  judgment  for  the  return  of  the 
property  (pro  retorno  habendo)  and  damages  for  the  taking  upon  the 
writ.  (1  Salk.  93,  Butcher  vs.  Porter,  s.  c.,  Vin.  249;  5  Mass  Rep. 
343,  Poivell  vs.  Hinsdale;  5  Serg.  &  Rawle  135,  Easton  vs.  Worthing- 
ton.)  But  that  is  not  the  only  common  law  judgment,  for  it  is  ex- 
pressly laid  down  by  lord  chief  justice  Hale  in  his  commentary  on 
Fitzherberts  natura  brevium,  that  "if  defendant  claims  property,  or 
says  that  he  did  not  take,  &c„  if  in  the  meantime  the  beasts  die  or  are 
sold,  so  that  he  cannot  have  a  return,  he  may  recover  all  in  damages 
if  it  be  found  for  him;"  and  cites  Year  Book  7;  h.  4,  18;  Fitz.  N.  B., 
159,  note  c. 

The  property  for  which  the  writ  was  brought  in  this  case  is  ninety- 
eight  and  a  half  bushels  of  corn,  which  is  a  perishable  article,  and 
which  ipso  usu  consumitur;  and,  upon  proof  made  at  the  trial  that  the 
corn  had  perished  or  been  consumed,  the  jury  might  well  give  a  ver- 
dict for  damages,  embracing  the  value  of  the  com,  of  which  in 
such  case  the  defendant  could  have  no  return,  for  that  is  the  principle 
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of  the  rule  as  laid  down  by  lord  Hale.  As,  therefore,  the  verdict  in 
this  case  was  given  for  the  value  of  the  corn,  it  must  be  intended 
that  proof  was  made  at  the  trial,  that  the  corn  had  perished  or  been 
consumed,  and  then  the  verdict  is  well  enough;  and  the  judgment 
must  follow  the  nature  of  the  verdict,  and  cannot  be  pro  retorno  ha- 
bendo. 

Judgment  affirmed. 
Booth,  for  plaintiff. 
Rodney,  for  defendant. 


JOHN  WxA.TEES,  et  al.,  defendants  below,  appellants  vs.  SAMUEL 
COMLY,  complainant  below,  appellee. 

A.  being  in  failing  circumstances,  gave  his  bond  to  B.  to  secure  a  debt  due  B., 

and  the  balance  in  trust  to  pay  other  creditors,  per  schedule;  held  void  as 

to  the  other  creditors,  who  were  not  named  in  the  bond,  and  with  whom 

there  was  no  communication. 
Such  a  transaction  does  not  create  a  trust  in  favor  of  the  creditors;  the  bond 

is  revocable  at  the  will  of  the  obligor;  and  it  is  prohibited  by  the  statute  of 

frauds. 
It  seems  that  a  bond  thus  given,  covering  all  the  debtor's  property  for  the 

benefit  of  preferred  creditors,   would  be  void  under  our  act  against  fraudulent 

insolvency. 
A  debtor  in  failing  circumstances  may  give  his  bond  to  a  creditor  to  secure 

the  payment  of  a  bona  fide  debt. 
Quere. —  May  not  a  trust  of  personalty  be  set  up  by  parol  ? 
The  chancellor  is  not  bound  to  order  issues  to  be  tried  by  a  jury,  unless  upon 

such  facts  as  involve  the  merits,  and  are  material  to  the  decision  of  the 

cause. 

Appeal  from  chancery.  New  Castle  county.  Before  all  the  law 
judges. 

The  bill  stated  that  Samuel  Comly,  being  a  commission  merchant 
in  Philadelphia,  and  Waters,  Laird  &  Ridpath,  cotton  manufacturers 
on  the  Brandywine,  the  complainant  made  large  advances  to  said 
firm,  who  gave  him  a  bond,  dated  21st  February,  1834,  for  $15,000, 
with  interest,  on  which  judgment  was  entered  on  27th  November, 
1837,  and  execution  issued  to  May  term,  1838.  The  said  bond  was 
given  as  collateral  security  to  Comly  on  account  of  advances,  and 
the  said  firm  were  indebted  to  him  at  the  issuing  of  the  execution,  on 
such  account  $60,000: — that  Waters  and  Laird  on  18th  April,  1837, 
gave  a  bond  to  McMakin,  Burgess  &  Kelly,  for  $18,690  63,  on  which 
judgment  was  entered  on  20th  x\pril,  1837,  and  fi.  fa.  was  issued  to  May 
term,  1837,  and  levied  on  their  goods,  which  were  sold  for  $16,669 
50: — that  said  bond  was  without  consideration  (except  as  to  $400,) 
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fraudulent  and  void;  the  judgment  void;  and  complainants  execution 
was  entitled  to  the  money,  deducting  rent,  &c.  It  prayed  an  injunc- 
tion against  this  judgment,  and  an  order  on  the  sheriff  to  bring  the 
money  into  court. 

The  answer  of  Waters,  Laird  &  Ridpath  denied  any  indebtedness 
to  Comly  at  the  date  of  their  bond  to  him;  which  was  given  as  col- 
lateral security  for  advances  that  might  subsequently  be  made  to 
them;  and  at  the  issuing  of  his  writ  they  did  not  owe  him  more  than 
$15,000  00.  Defendants'  partnership  expired  in  July,  1836,  and  was 
continued  by  Waters  &  Laird,  under  the  name  of  John  Waters,  who 
bought  out  Eidpath: — that  the  bond  of  Waters  &  Laird  to  Mc^Iakin, 
Burgess  and  Kelly  for  $18,690  63,  was  given  in  consideration  of  a 
debt  due  to  Kelly  of  $400  00,  and  the  balance  in  trust  for  other 
creditors: — that  Comly  in  December  1836,  presented  an  account  to 
Waters  &  Laird,  claiming  a  balance  of  $38,000;  which  was  grossly 
erroneous.  To  accommodate  Comly,  they  drew  notes  to  the  amoimt 
of  $40,000:  afterwards  renewed  to  the  amount  of  $13,000,  which  he 
disposed  of.  These  were  all  accommodation  notes.  Besides  these 
he  had  other  business  notes  of  Waters  &  Laird,  amounting,  with  said 
accommodation  notes,  to  $60,000.  Comly  failed  in  the  spring  of 
1837,  Waters  and  Laid  being  his  endorsers  for  $20,000,  besides  their 
liabilities  on  these  accommodation  notes;  and,  being  apprehensive  of 
ruin,  they  made  the  bond  aforesaid  to  McMakin,  Burgess  and  Kelly 
in  trust  to  pay  their  workmen  and  other  creditors,  according  to 
schedule;  which  they  insist  was  a  lawful  and  sufficient  consideration. 

Decree  2d  March,  1840,  ordering  a  perpetual  injunction  on  the 
bond  and  judgment  of  McMakin,  Burgess  and  Kelly,  except  as  to 
$400  due  Kelly  and  costs.     From  this  decree  the  appeal  was  taken. 

Booth,  for  appellant. — The  chancellor  refused  an  issue  on  the  ground 
that  a  trust  could  not  be  created  without  writing,  and  therefore  it  was 
immaterial  to  try  any  issue  as  to  the  alledged  trust  of  the  bond  to 
McMakin,  Burgess  &  Kelly.  1st.  A  trust  of  personal  property  may 
be  averred  and  proved  by  parol.  (3  Dallas  506-7-8;  1  Johns.  Ch. 
Rep.  119.)  Trusts  of  personal  property  are  not  within  our  statute  of 
frauds.  And  a  declaration  of  trust  in  reference  to  personal  property 
may  be  by  parol.  (1  Milne  &  King  506;  7  Cond.  Eng.  Ch.  Rep.  143, 
Benbozv  vs.  Toivnscnd;  4  Russ.  345;  3  ib.  698-9,  Bayley  vs.  Boul- 
cott.)  2d.  The  execution  of  the  bond  to  McMakin,  Burgess  &  Kel- 
ley  did  not  contravene  the  act  of  assembly  against  preferring  credi- 
tors. {Dig.  140.)  This  act  is  designed  to  prevent  assignments  by 
insolvents  giving  preferences,  which  might  be  done  before,  and  is 
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now  done  in  many  of  the  States.  The  object  was  to  prevent  frauds 
in  making  assignments  by  insolvents;  but  can  this  extend  to  a  bond 
given  in  payment  of  a  just  debt.  This  is  not  wrong,  it  is  often  a  duty. 
It  is  no  assignment,  which  is  a  transfer  of  property;  the  bond  only  as- 
certains a  debt?  The  chancellor  could  not  have  regarded  the  bond 
as  void  under  that  act;  for,  if  void  at  all,  it  would  be  void  altogether; 
and  he  decreed  it  good  in  part. 

Rogers,  jr. — 1st.  Was  there  error  in  refusing  the  issue?  The  origi- 
nal act  authorizing  issues  was  passed  in  colonial  times,  when  the 
judges  of  the  common  pleas  had  equity  powers.  {Dig.  103.)  It  has 
been  followed  by  changes  arising  under  two  or  three  successive  con- 
stitutions. It  was  designed  to  give  a  common  law  court,  which  had 
equity  powers,  the  power  to  order  issues,  such  as  equity  courts  in 
England  had;  and  which  such  a  court  would  not  have  without  grant. 
Our  present  Court  of  Chancerj^  exists  under  the  constitution,  and  has 
the  common  law  power  of  English  courts  of  equity  in  sending  issues, 
and  no  other.  Such  have  been  the  uniform  construction  and  prac- 
tice; and  the  sending  of  issues  is  in  the  discretion  of  the  chancellor. 
If  this  be  so,  there  can  be  no  appeal  from  the  decision  of  the  chan- 
cellor refusing  an  issue.  (1  Harr.  Rep.  401;  1  Johns.  Ch.  Rep.  459; 
Smith  vs.  Brush;  6  ih.  255,  Dale  vs.  Roscvelt;  18  Vesey  481;  Prec. 
Ch.  13.)  The  issues  asked  were  immaterial  in  the  cause;  the  object 
being  to  establish  by  parol  a  trust  as  a  consideration  for  the  bond 
to  McMakin,  Burgess  &  Kelly.  The  trust  is  denied;  and  there  is 
no  evidence  adduced  in  support  of  it.  The  answer  is  not  responsive 
to  the  bill  in  this  matter,  and  not  evidence  in  itself.  If  I  admit  then, 
that  a  trust  of  personal  estate  might  be  proved  by  parol,  where  is  the 
proof?  2d.  But  I  deny  that  it  can  be  proved  by  parol;  and  this  not 
merely  on  account  of  the  statute  of  frauds,  but  because  of  a  great  com- 
mon law  rule  of  evidence,  that  an  instrument  of  writing,  such  as 
this,  absolute  on  its  face,  cannot  be  qualified  by  parol.  (3  Stark  Ev. 
995-6-8,  1002-9;  RoVts.  on  Frauds  10-9;  Lewen  on  Trusts  26;  24  Law 
Lib.  14;  3  Brozvn's  Ch.  Rep.  577,  587,  n.)  The  only  cases  in  which 
parol  evidence  is  admissible,  are  cases  of  implied  and  resulting  trusts. 
(1  Vesey,  Jr.  241;  1  Bay.  Rep.  461.)  A  secret  trust  can  never  be 
recognized,  except  as  between  the  trustees  and  cestuis  que  trust. 
Here  the  attempt  is  to  set  up  a  secret  trust;  to  be  proved  by  parol; 
against  a  writing  under  seal;  and  against  a  creditor:  to  effect  a  fraud, 
not  to  prevent  one.  There  is  no  case  to  be  found  in  which  a  trust 
of  personal  property  has  been  established  by  parol.  (3  Brozvn's  Ch. 
Rep.  587.)     3d.  A  private  agreement  with  one  creditor  to  secure  him 
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more  than  another  is  void.  Many  secret  agreements,  though  good 
between  the  parties,  are  fraudulent  as  to  third  persons.  (1  Burr.  Rep. 
474-5;  Twytie's  case,  3  Rep.  80,  b.,  81,  a.)  The  admission  of  the  an- 
swers is,  that  the  object  of  making  the  bond  to  McMakin,  Burgess 
&  Kelly,  was  to  avoid  the  liability  under  Comly's  bond,  and  to  pre- 
fer other  creditors  to  his  exclusion.  Such  an  intent  avoids  the 
bond,  under  the  provisions  of  the  statute  13th  Elizabeth,  chapter  5; 
which  was  declaratory  of  the  common  law^,  and  has  been  adopted 
here.  (1  Harr.  Rep.  353;  Smith's  leading  cases  9;  19  Law  Lib.  7.  n.; 
Roberts  on  Fraud.  Con.  490,  589;  12  Serg.  &  Rawle  448,  455.)  2d. 
This  bond  is  clearly  void  under  our  act  of  criminal  insolvency.  {Dig. 
139.)  The  object  of  our  law,  like  that  of  the  English  system  of  bank- 
ruptcy, is  to  effect  an  equal  distribution  of  the  insolvent's  effects;  and 
every  contrivance  to  prevent  this  is  fraudulent  and  void.  {Cowp. 
Rep.  632,  Rust  vs.  Cooper,  3  Rep.  80,  b.,  Twyne's  case;  4  Burr  Rep. 
2239.)  Acts  done  to  defeat  the  bankrupt  laws  are  void;  though  they 
do  not  bring  the  party  criminally  liable  under  such  laws.  {Roberts' 
Fraudt.  Conv.  493,  n.;  Cowp.  632;  1  Pothier  1.) 

The  policy  of  our  laws,  unlike  those  of  some  of  the  other  States, 
is  precisely  the  same  with  the  English  bankrupt  laws;  to  prevent 
frauds  and  distribute  all  the  debtor's  property  equally  among  his  cre- 
ditors. This  trust  bond  was  designed  to  counteract  this  policy;  if  it 
be  not  an  express  violation  of  the  act  of  fraudulent  insolvency.  Pre- 
ference is  a  fraud  of  creditors;  a  fraud  on  the  rest,  as  well  as  in  fraud 
of  the  law.  The  intention  of  a  trust  cannot  be  established  if  it  con- 
travene the  policy  of  the  law.  {Lewen  on  Trusts  137;  24  Lazv.  Lib. 
70.)  If  this  be  not  a  trust  it  is  without  consideration,  except  as  to 
Kelly's  $400,  and  is  void;  if  it  be  a  trust  it  contains  a  preference, 
as  the  schedule  provides  for  the  payment  of  but  fifty  per  cent,  of  cer- 
tain liabilities,  and  the  whole  as  to  others.  This  makes  it  void  under 
the  law. 

/.  A.  Bayard,  in  reply. — The  question  whether  an  appeal  may  be 
taken  from  a  decree  refusing  an  issue,  is  too  plain  for  argument;  it  is 
well  settled  by  practice;  and  admitted  by  the  chancellor  himself.  The 
act  of  assembly  gives  a  right  to  the  issue  if  asked  for  in  proper  time. 
2d.  The  bond  to  McMakin,  Burgess  &  Kelly,  was  given  to  pay  bona 
fide  debts  due  to  them  and  other  creditors,  according  to  a  schedule. 
Is  not  a  trust  to  pay  creditors  a  sufficient  consideration?  If  I  can 
give  my  bond  to  B.  in  payment  of  my  debt  to  him,  I  can  include 
debts  due  from  me  to  C.  D.  &c.,  and  the  bond  is  available  for  the 
whole.     It  is  a  trust  founded  on  a  valuable  consideration,  and  will 
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always  be  protected  by  a  court  of  equity.  Can  a  trust  be  proved  by 
parol?  Does  it  contravene  the  common  law  rule?  The  inquiry  is 
as  to  the  consideration  of  the  bond;  and,  whether  such  consideration 
be  for  the  use  of  the  obligee  or  of  a  third  person,  does  not  matter,  so 
that  a  consideration  be  proved.  This  bond  is  absolute  on  its  face; 
yet  it  cannot  be  doubted  that  the  cestuis  que  use  could  file  their  bill 
against  the  trustees  or  the  obligors,  and  prove  their  interest  as  arising 
from  a  consideration  different  from  that  on  the  face  of  the  bond: 
and  shall  not  the  trustees  set  up  such  consideration  in  answer  to 
another?  The  bond  does  not  set  out  any  consideration,  and  is  not 
contradicted  by  proof  of  a  consideration  moving  from  others  than 
the  obligees.  And  if  the  cestuis  que  trust  can  show  a  considera- 
tion, other  than  a  direct  one,  so  may  the  trustee;  otherwise  you 
render  him  liable  to  the  cestuis  que  trust,  without  enabling  him  to  set 
up  the  trust  against  others.  (1  Johns.  Rep.  119,  Moses  vs.  Murga- 
troyde;  4  Russ.  347;  1  Mylne  &  King  506.)  There  is  no  inconsistency 
in  showing  that  tlie  obligee  is  bound  to  pay  the  money  to  another. 
The  debt  is  absolute  to  him;  no  matter  to  whom  he  may  be  subse- 
quently responsible;  and  the  responsibility  to  others  being  on  account 
of  bona  fide  debts  due  to  them  from  the  obligor,  is  a  sufl&cient  con- 
sideration for  the  bond  as  it  regards  him. 

The  bond  is  not  void  either  under  the  statute  of  Elizabeth  or 
our  act  against  fraudulent  insolvency.  {Dig.  139-40,  306-7.)  I 
deny  the  assumption  that  the  object  of  our  laws  is  to  assimilate  our 
insolent  laws  to  the  English  bankrupt  laws.  I  may  admit  that  this 
bond  was  given  in  contemplation  of  insolvency;  at  least  with  a  know- 
ledge that  they  were  in  failing  circumstances;  and  that  it  was  done 
with  a  view  to  give  one  creditor  the  power  of  obtaining  a  preference 
to  others.  The  law  does  not  prohibit  this.  It  has  been  done  a  thou- 
sand timeSj  and  has  never  yet  been  questioned.  The  act  prohibits 
an  assignment  of  property,  and  thus  giving  a  preference;  and  yet  this 
l)ond  neither  assigns  property  nor  gives  a  preference.  The  English 
bankrupt  laws  have  two  objects;  to  prevent  fraud;  to  equalize  credi- 
tors and  distribute  property  equally  among  them.  I  deny  that  there 
is  any  such  object  or  policy  in  our  law;  its  only  object  is  to  prevent 
fraud,  and  not  to  distribute  property  equally.  The  whole  burden  of 
the  law  is,  that  a  man  shall  not  fraudulently  do  certain  acts.  It 
specifies  as  a  mode  of  fraud  prohibited,  the  confession  of  a  judgment 
without  adequate  consideration;  thus  leaving  it  as  to  the  confession 
of  judgments  on  valid  consideration,  in  payment  of  bona  fide  debts, 
.as  at  common  law,  a  matter  which  the  party,  whether  insolvent  or 
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not,  is  entitled  to  do.  Any  other  construction  makes  an  act  against, 
fraudulent  insolvency  a  bankrupt  law;  unsettles  the  practice  in  every 
case  of  insolvency,  and  opens  a  flood  of  litigation  as  to  all  the  trans- 
actions of  a  man  in  failing  circumstances.  There  could  have  been, 
no  such  intention.  The  English  bankrupt  system  is  peculiar  to  their 
policy;  applies  only  to  a  particular  class — traders — is  designed  to 
level  all  creditors  to  one  standard,  and  distribute  the  property  equal- 
ly amongst  them. 

The  chancellor  assigned  the  reasons  for  his  decree. 

Johns,  Jr.,  Chancellor. — The  defendants,  under  the  act  of  assem- 
oly,  and  before  commencing  the  hearing  of  the  cause,  the  same 
having  come  on  to  be  heard,  applied  to  the  chancellor  to  order  the 
following  as  issues  of  fact  to  be  tried  by  a  jury  at  the  bar  of  the  Su- 
perior Court:  1.  Whether  there  was  any  and  what  consideration 
existing  at  the  time  of  the  execution  of  the  writing  obligatory  in 
the  pleadings  mentioned  by  the  said  John  Waters  and  Thomas  Laird, 
to  Michael  McMakin,  Dennis  Kelly  and  Robert  Burgess.  2d.  Whether 
the  debts  mentioned  in  the  schedule  annexed  to  the  defendant's  an- 
swer, constituted  the  consideration  of  the  said  writing  obligatory;  and 
whether  the  said  debts  were  bona  fide  due  and  owing  by  the  said 
John  Waters  and  Thomas  Laird.  3d.  Whether  the  partnership  ex- 
isting between  Thomas  Laird,  John  Waters  and  Moses  Ridpath  was 
dissolved;  and  at  what  time  the  same  was  dissolved.  4th.  Whether 
the  interest  of  ]\Ioses  Ridpath,  in  the  property  of  the  said  firm  of 
Waters,  Laird  &  Ridpath,  was  sold  and  assigned  at  any  and  what 
time,  and  for  what  consideration,  to  Thomas  Laird  and  John  Waters, 
or  either  of  them. 

The  application  I  considered  as  made  in  time;  but,  while  I  recog- 
nize the  right  of  the  party  to  have  tried  by  a  jury,  matters  of  fact 
which  may  happen  to  arise  upon  the  examination  or  hearing  of  the 
matters  and  causes  to  be  heard  and  determined,  I  must  confine  the 
exercise  of  the  right  to  facts,  and  cannot  extend  it  so  as  to  consti- 
tute the  jury  an  organ  of  inquiry,  to  search  after,  inquire  and  find 
out,  whether  any  and  what  consideration  existed;  hence,  upon  the 
first  proposition,  as  it  alledges  no  distinct  fact,  I  refused  to  order  an 
issue. 

With  respect  to  the  second,  the  existence  of  the  debts  as  set  forth 
in  the  schedule,  and  whether  they  constituted  a  part  of  the  conside- 
ration of  the  said  writing  obligatory,  I  was*  inclined  to  the  opinion 
that  it  did  not  present  such  a  fact  or  facts  as  were  intended  to  be 
embraced  by  the  legislative  provision.     It  appears  to  me  the  fact  or 
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facts  must  be  such  as  would,  when  established,  be  available  in  sup- 
porting a  consideration,  so  as  to  establish  the  indebtedness  of  Waters 
&  Laird  to  the  execution  creditor,  which  cannot  depend  on  their 
indebtedness  to  third  persons;  nor  could  such  a  fact  if  established, 
have  any  effect  either  upon  the  amount  of  their  indebtedness  to  the 
defendant.  If  a  suit  were  pending  at  law  upon  the  written  instru- 
ment and  the  question  of  consideration  open,  the  party  would  not  be 
allowed  to  establish  the  fact  of  indebtedness  to  him  by  evidence 
showing  that  Waters  &  Laird  were  also  indebted  to  various  other 
persons;  nor  could  a  judgment  at  law  have  been  obtained  on  the 
writing  obligatory  by  suit,  so  as  to  secure  or  authorize  the  recovery 
by  execution  of  any  sum  beyond  what  was  actually  the  real  debt 
from  Laird  &  Waters  to  the  present  defendants,  McMakin,  Kelly 
&  Burgess.  Hence,  the  second  proposition  appeared  to  me  in  re- 
ference to  the  matters  and  cause  to  be  heard  and  determined  in  the 
court  to  be  altogether  immaterial,  and  the  same  matter,  if  it  were 
tendered  as  an  issue  at  law,  would  be  immaterial.  The  same  ob- 
jection exists  and  seems  equally  applicable  to  the  third  and  fourth 
propositions.  They  relate  to  facts  which  I  did  not  consider  I  was 
called  upon  to  determine;  and,  therefore,  unnecessary  to  be  sent  to  a 
jury  to  ascertain.  For  these  reasons  1  refused  to  grant  the  order  di- 
recting the  several  issues  to  be  tried  by  a  jury. 

As  to  the  final  decree  it  was  based,  and,  in  my  judgment,  properly 
rests  on  the  following  reasons: — 

The  complainant  charges  by  his  bill,  that  the  judgment  on  which 
the  defendants'  execution  issued  to  levy  and  collect  $1,800,  was 
without  consideration,  except  or  beyond  the  sum  of  $400,  that  being 
the  whole  amount  of  debt  due  from  the  firm  of  Laird  &  Waters,  to 
one  of  the  defendants.  The  answer  admits  that  no  more  than  $400 
was  due  as  stated  in  the  bill  of  complaint,  but  insists  that  the  excess 
was  by  a  parol  agreement  between  the  obligors  and  obligees  in  the 
bond  intended  to  be  for  the  benefit,  and  to  secure  certain  other  cre- 
ditors of  Laird  &  Waters,  according  to  the  schedule  containing  a 
list  of  their  names  and  the  amount  respectively  due  them,  allowing 
only  fifty  per  cent,  to  be  applied  to  a  specific  sum  due  from  them,  as 
indorsers  of  notes  given  to  Comly,  the  complainant.  The  answer 
further  admits  their  indebtedness  to  the  complainant,  who  is  a  judg- 
ment and  execution  creditor  to  the  amount  of  about  $15,000.  It  is 
not  alledged  in  the  answer  that  the  schedule  creditors  were  either 
parties  or  privies  to  the  bond,  judgment  or  execution.  The  only 
question  necessary  to  be  considered  and  decided  in  this  case,  is  the 
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right  of  the  defendants  as  execution  creditors;  it  is  manifest  and 
admitted,  that  there  is  no  indebtedness  except  to  one,  that  is  Kelly, 
and  that  no  more  is  due  to  him  than  $400.  Can  the  execution  be 
available  to  collect  more  than  the  debt  due  to  the  creditor,  who  is  a 
party  and  privy;  or  can  the  excess  beyond  the  debt  due  to  the  obligee 
be  collected  and  legally  held  under  the  execution  for  the  benefit  of 
other  creditors  of  the  obligor,  who  are  neither  parties  nor  privies  to 
the  bond,  judgment  or  execution.  Unless  their  debts  can  be  incor- 
porated into  the  consideration  of  the  bond,  supposing  the  transaction 
to  be  without  the  other  ingredient,  which  shows  that  the  obligors  ap- 
prehending insolvency,  resorted  to  this  as  a  mode  of  preferring  their 
schedule  creditors,  it  must  necessarily  follow  that  the  persons  named 
in  the  bond  as  obligees,  and  who  at  law  stand  on  the  record  as  the 
judgment  and  execution  creditors,  their  debt  being  paid,  could  not 
hold  the  surplus  as  belonging  to  them.  It  would,  by  the  process  of 
law,  supposing  the  sheriff  to  have  paid  the  whole  amount  over  into 
the  hands  of  the  defendants  under  the  execution,  have  no  greater 
force  or  effect  than  would  take  place,  if  the  firm  of  Laird  &  Waters 
had  delivered  over  to  McMakin,  Burgess  &  Kelly  a  similar  amount 
in  cash,  directing  them  to  pay  certain  creditors.  In  such  a  case, 
until  the  agent  actually  applies  the  fund  there  is  no  payment;  and,  if 
the  agent  or  depository  should  misapply  the  fund,  or  waste  or  lose 
the  same,  it  would  not  affect  the  right  of  the  unpaid  creditors,  nor 
would  the  delivery  by  the  debtor  to  his  own  selected  and  appointed 
agent  prevent  the  creditors  from  suing  or  collecting  their  debts  from 
the  debtor;  this  being  so,  it  must  be  admitted,  that  a  fund  thus  placed 
in  the  hand  of  a  stranger  to  be  applied  in  the  payment  of  debts, 
whether  it  be  so  done  either  by  actual  delivery  by  the  debtor  or  by 
means  of  a  bond,  judgment  and  execution,  which  authorizes  under 
legal  proceedings  the  acquisition  of  the  fund,  the  result  is  precisely 
the  same,  in  all  cases  in  which  the  creditors  are  not  parties  and 
privies  to  the  transaction.  "With  respect  to  the  contract  authorizing 
the  agent  or  depository  to  collect  and  obtain  possession  of  the  fund, 
if  the  creditors  be  not  parties  and  privies,  I  cannot  perceive  how  it 
can  be  possible  that  their  debts  can  constitute  the  consideration  of 
the  bond  and  judgment  to  McMakin,  Burgess  &  Kelly.  The  right 
of  property  still  remains  in  the  debtor,  and  he  remains  liable  to  all 
risk,  and  therefore,  retains  the  control  and  power  of  revocation. 
If  it  is  asked  who,  under  such  circumstances,  is  the  cestui  que  trust, 
it  can  be  none  other  than  he  who  has  the  beneficial  interest  in  the 
fund;  hence  under  the  circumstances  I  have  stated,  where  the  credi- 
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tors  are  neither  parties  nor  privies,  that  person  must  be  the  owner  of 
the  fund  who  either  delivered  it  over  or  authorized  the  person  to 
whom  it  was  not  owing,  to  use  legal  process  to  obtain  the  possession. 
Being  the  person  retaining  the  right  of  property,  the  legal  possession 
of  which  is  in  another,  he  must  be  the  person  beneficially  entitled  and 
interested,  and  consequently  the  cestui  que  trust.  That  this  is  the 
txue  relation  of  the  parties,  is  now  settled  by  equity  decisions  rela- 
tive to  assignments  to  pay  creditors  not  parties  and  privies,  but  enu- 
merated in  a  schedule,  or  where  they  are  named  as  parties,  but  not 
privies.  In  such  cases  the  assignment  is  held  to  be  voluntary,  and 
that  the  creditor's  debts  constitute  no  part  of  the  consideration;  for- 
merly it  was  considered  they  constituted  a  meritorious  consideration. 
In  a  case  before  lord  Keeper  Bridgman,  it  was  doubted  whether  a  con- 
veyance for  payment  of  debts,  made  voluntarily  and  no  creditors  nam- 
ed in  the  deed,  was  revocable  by  the  grantor,  and  the  court  with  the  as- 
sistance of  the  judges,  was  clearly  of  opinion  that  the  deed  was  founded 
on  a  just  and  honest  consideration,  and  the  creditors  were  cestuis  que 
trusts,  and  might  compel  the  execution.  (1  Ch.  Rep.  30,  Ch.  Ca.  249.) 
But  in  a  case  before  lord  Eldon,  where  the  creditors  were  scheduled 
to  the  deed,  though  neither  parties  nor  privies  to  it,  the  instrument 
was  held  to  be  revocable.  (3  Merr.  707;  3  Sim.  1.)  And  so  it  was 
held  and  determined  in  a  more  recent  case,  where  the  creditors  were 
parties  to  the  deed,  but  not  privies  to  it.  (3  Sim.  1;2  M.&  K.  492;  4 
Rtiss.  24.)  And  the  principle  upon  which  the  modern  doctrine  pro- 
ceeds is  reasonable  enough;  for  where,  observed  Sir  L.  Shadwell,  a 
person  without  the  privity  of  any  one,  without  receiving  considera- 
tion, and  without  notice  to  any  creditor,  makes  a  disposition  as  be- 
tween himself  and  trustees  for  payment  of  debts,  he  is  merely  direct- 
ing the  mode  in  which  his  own  property  shall  be  applied  for  his  own 
benefitj  and  the  general  creditors  named  in  the  schedule  are  merely 
persons  named  there  for  the  purpose  of  showing  how  the  trust  pro- 
perty shall  be  applied.  (3  Sim.  12.)  The  deed  merely  operates,  said 
Sir  J.  Leech,  as  a  power  to  the  trustees,  which  is  revocable  by  the 
debtor,  and  has  the  same  effect  as  if  the  debtor  had  delivered  money 
to  an  agent  to  pay  his  creditors,  and  before  any  payment  made  by 
the  agent,  or  communication  by  him  to  the  creditors,  had  recalled  the 
money  so  delivered.  {Acton  vs.  Woodgate,  2  M.  &  K.  495.)  And  the 
present  Lord  Chancellor,  when  master  of  the  rolls,  in  the  case  of 
Bill  vs.  Cureton,  2  M.  &  K.  511,  observed  in  Walwyn  vs.  Coutts,  and 
Garrard  vs.  Lord  Lauderdale,  the  character  of  trustee  and  cestui 
que  trust  never  existed  between  the  creditor  and  the  trustees,  for  the 
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settlor  himself  was  the  only  cestui  que  trust,  and  therefore  he  was 
entitled  to  direct  the  application  of  the  trust  fund.  The  rule  is  adopt- 
ed to  promote  the  views  and  intentions  of  the  parties.  A  man  who, 
without  any  communication  with  his  creditors,  puts  property  into  the 
hands  of  trustees,  for  the  purpose  of  paying  his  debts,  proposes  only 
a  benefit  to  himself,  and  not  to  his  creditors:  it  would  be  a  result 
most  remote  from  the  contemplation  of  the  debtor,  if  it  should  be 
held  that  any  creditor  discovering  the  transaction,  should  be  able  to 
fasten  upon  the  property  and  invest  himself  with  the  character  of 
cestui  que  trust.  The  case  of  Garrard  vs.  Lord  Lauderdale,  involved 
the  additional  circumstance  of  a  subsequent  communication  from  the 
trustees  to  the  creditors,  of  the  contents  of  the  trust  deed;  but  the 
court  was  of  opinion,  as  appears  right  upon  principle,  that  the  revoca- 
ble nature  of  the  instrument  was  not  thereby  destroyed.  (3  Sim.  12.) 
Considering  the  judgment  and  execution  held  by  the  present  de- 
fendants as  having  accomplished  all  it  was  intended  to  effect,  it  could 
do  no  more  than  occasion  a  transmutation  of  the  possession  of  the 
property,  without  affecting  or  changing  the  right  of  property  in  the 
surplus  over  and  above  the  sum  of  $400,  the  amount  due  to  one  of 
the  defendants;  the  surplus  in  their  hands  would  necessarily  belong 
to  Waters  &  Laird,  until  actually  applied  in  payment.  The  question 
then  recurs,  what  is  to  direct  and  control  the  payment?  The  answer 
alledges  the  parol  agreement  in  connection  with  the  schedule;  but  in- 
dependent of  the  objection  to  the  transaction,  arising  out  of  the  cir- 
cumstance of  the  other  creditors  not  being  parties  or  privies,  it  does 
appear  to  me  impossible  that  the  parol  agreement,  under  the  circum- 
stances of  this  case,  can  be  allowed  to  be  established  by  parol,  or  to 
have  any  effect.  Had  it  been  in  writing  it  could  not  avail,  without 
expressly  violating  the  law  of  this  State  relative  to  cases  of  this  cha- 
racter, when  the  debtor  apprehensive  of  utter  ruin  and  insolvency, 
attempts  either  by  parol  or  writing,  to  direct  the  appropriation  of  his 
property,  not  for  the  equal  benefit  of  all  his  creditors,  but  for  the 
avowed  purpose  of  prejudicing  the  rights  of  one,  and  by  the  schedule 
giving  a  preference.  If  such  a  transaction  as  the  present  should  be 
permitted  to  stand,  or  be  sanctioned  by  a  court  of  equity,  it  would  al- 
together defeat  the  object  intended  to  be  effected  by  the  law  of  this 
State,  which  declares  "that  if  any  person  or  persons. in  contempla- 
tion of  insolvency  or  in  contemplation  of  taking  the  benefit  of  the  in- 
solvent laws  of  this  State,  shall  make  an  assignment  of  his,  her  or 
their  estate  or  effects,  for  the  benefit  of  his,  her  or  their  creditors,  and 
in  or  by  such  assignment,  either  under  the  provisions  thereof  or  other- 
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^'ise,  shall  prefer  any  one  or  more  creditor  or  creditors  to  another  or 
others,  or  shall  in  or  by  such  assignment,  secure  or  pay  to  any  one 
or  more  creditor  or  creditors  a  greater  proportion  of  his  or  her  debt 
or  demand  than  shall  be  secured  or  paid  to  each  and  every  the  cre- 
ditor or  creditors  of  the  person  or  persons  making  such  assignment; 
every  such  assignment,  so  preferring  one  or  more  creditor  or  credi- 
tors to  another  creditor  or  other  creditors,  shall  be  deemed  fraudu- 
lent and  absolutely  void." 

It  is  apparent  this  act  was  not  made  to  prevent  assignments,  but 
to  prevent  persons  in  contemplation  of  insolvency  either  by  assign- 
ment or  otherzvise,  doing  any  act  to  prefer  creditors,  or  through  the 
intervention  of  a  trust,  so  to  appropriate  their  property  as  to  effect 
an  unequal  distribution  thereof. 

The  present  case  I  do  consider  an  attempt  to  evade  the  provisions 
and  counteract  the  whole  object  and  policy  of  the  act;  and,  therefore, 
so  far  as  the  judgment  and  execution  have  been  used  for  the  purpose 
of  obtaining  the  fund  to  be  distributed  as  directed  by  the  obligor,  in 
a  manner  so  as  to  give  a  preference,  whether  the  directions  be  ver- 
bal or  otherwise,  in  either  case  I  consider  the  transaction  within  the 
provisions  of  the  act,  and  pro  tanto  fraudulent  and  void.  I  was,  there- 
fore, of  opinion,  the  defendants  were  nof  entitled  to  recover  under  their 
execution,  a  sum  beyond  the  amount  due  to  Kelly,  one  of  the  obli- 
gees, which  by  the  bill  is  stated  to  be  $400,  and  by  the  answer  ad- 
mitted as  the  only  amount  due;  that  sum  with  its  interest  and  the 
costs  of  the  judgment  and  execution  excepted.  With  these  views  I 
ordered  that  a  perpetual  injunction  should  issue,  enjoining  and  re- 
straining the  defendants  from  receiving  any  further  or  other  sum  un- 
der the  said  judgment  or  execution;  and  also  enjoining  and  restrain- 
ing the  sheriff,  in  whose  hands  the  said  sum  of  money  yet  remains, 
from  paying  over  to  the  said  McMakin,  Burgess  &  Kelly,  under  the 
said  execution  fi.  fa.  to  May  term,  1837,  and  vend.  exp.  to  May  term, 
1838,  upon  the  said  judgment  No.  334,  of  the  November  term,  1836, 
any  further  or  other  sum  than  $400,  and  the  interest  and  costs  there- 
on accrued;  and  further  ordered  that  defendant  pay  the  costs. 

By  the  Court. 

Bayard,  Chief  Justice. — The  questions  in  this  case  grow  out  of  a 
contest  between  the  appellants,  McMakin,  Burgess  &  Kelly  on  the 
one  hand,  and  the  respondent,  Comly,  on  the  other,  for  the  pro- 
ceeds of  the  sale  of  the  property  of  Waters  &  Laird,  in  the  hands 
of  the  sheriff  of  New  Castle  county,  amounting  to  $16,669  50.  The 
property  was  levied  upon  under  the  execution  of  McMakin,  Burgess 
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&  Kelly,  but  before  the  sale,  the  execution  of  Comly  was  placed 
in  the  hands  of  the  sheriff.  Under  these  circumstances,  although  the 
the  first  execution  as  a  general  rule  of  law,  would  be  entitled  to  prio- 
rity of  payment  out  of  the  proceeds  of  sale;  yet,  as  both  executions 
were  liens  on  the  property,  if  from  any  cause  the  first  fails,  the 
second  becomes  entitled  to  the  proceeds.  (7  Taunt.  Rep.  56,  Jones 
vs.  Atfterton;  1  Term  Rep.  729,  Hutchinson  vs.  Johnson.)  The  claim 
of  the  appellants,  McMakin,  Burgess  &  Kelly,  must  depend  on  the 
validity  and  effect  of  the  bond  given  to  them  by  Waters  &  Laird, 
which  is  the  foundation  of  their  judgment  and  execution.  Waters 
&  Laird  were  in  embarrassed  circumstances,  and  in  contemplation 
of  insolvency,  without  any  communication  with  their  creditors,  volun- 
tarily gave  this  bond  for  $18,690  63  to  McMakin,  Burgess  &  Kelly, 
for  the  purpose  of  enabling  them  through  the  process  of  the  courts, 
to  sell  the  whole  of  their  (Waters  &  Laird's)  property,  with  the  un- 
derstanding that  out  of  the  proceeds  of  sale,  they  (McMakin,  Bur- 
gess &  Kelly,)  should  retain  the  sum  of  $400,  for  a  debt  due  to 
Kelly,  and  should  pay  the  balance  to  certain  other  preferred  credi- 
tors, according  to  a  schedule  furnished  by  Waters  &  Laird.  The 
question  is,  whether  McMakin,  Burgess  &  Kelly  can  claim  any  thing 
out  of  the  proceeds  of  sale  beyond  the  sum  of  $400,  due  to  Kelly. 
If  they  can,  it  must  be  as  trustees  for  the  creditors  mentioned  in  the 
schedule.  If  Waters  &  Laird,  under  the  same  circumstances  in- 
stead of  giving  the  bond,  had  executed  a  deed  conveying  their  property 
to  McMakin,  Burgess  &  Kelly  for  the  payment  of  these  debts,  to  which 
the  creditors  were  neither  parties  nor  privies,  it  would  not  have  di- 
vested the  beneficial  interest  of  Waters  &  Laird,  and  created  the 
relation  of  trustees  and  cestuis  que  trust  between  McMakin,  Burgess 
&  Kelly,  and  the  creditors  mentioned  in  the  schedule.  (Wallwyn  vs. 
Coutts,  3  Mer.  707;  Garrard  vs.  Lorrf  Lauderdale,  3  Sim.  12;  Acton 
vs.  Woodgate,  2  M.  &  K.  495.)  In  Acton  vs.  Woodgate,  Sir  John 
Leach  says,  "the  deed  merely  operates  as  a  power  to  the  trustees, 
which  is  revocable  by  the  debtor,  and  has  the  same  effect  as  if  the 
debtor  had  delivered  money  to  an  agent  to  pay  the  creditors,  and 
before  any  payment  made  by  the  agent,  or  communication  by  him 
to  the  creditors  had  recalled  the  money  so  delivered."  In  the  case 
of  Bill  vs.  Cureton,  2  M.  &  K.  511,  the  master  of  the  rolls  says,  "In 
Wallwyn  vs.  Coutts  and  Garrard  vs.  Lord  Lauderdale,  the  charac- 
ter of  trustee  and  cestui  que  trust  never  existed  between  the  creditor 
and  the  trustees,  for  the  settler  himself  was  the  only  cestui  que  trust; 
and  therefore,  he  was  entitled  to  direct  the  application  of  his  own 
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trust  fund.  The  rule  is  adopted  to  promote  the  views  and  intentions 
of  the  parties.  A  man  who,  without  any  communication  with  his 
creditors,  puts  property  into  the  hands  of  trustees,  for  the  purpose  of 
paying  his  debts,  proposes  only  a  benefit  to  himself  and  not  to  his 
creditors;  it  would  be  a  result  most  remote  from  the  contemplation 
of  the  debtor,  if  it  should  be  held  that  any  creditor  discovering  the 
transaction,  should  be  able  to  fasten  upon  the  property  and  invest 
himself  with  the  character  of  cestui  que  trust." 

The  same  principle  would  prevail  if  Waters  &  Laird  had  sold 
their  property  and  placed  the  proceeds  in  the  hands  of  McMakin, 
Burgess  &  Kelly,  for  the  payment  of  the  debts  mentioned  in  the 
schedule;  the  latter  would  not  by  that  mere  fact  have  become  liable 
to  suit,  either  at  law  or  in  equity,  on  the  part  of  the  creditors.  {Stew- 
art vs.  Fry,  7  Taunt.  Rep.  339;  Williams  vs.  Everett,  14  East,  582; 
Acton  vs.  Wood  gate,  2  M.  &  K.  495;  Gibson  vs.  Minet,  2  Bing.  7.) 
In  the  present  case  there  was  no  conveyance  by  deed  of  the  property, 
nor  payment  of  money  to  McMakin,  Burgess  &  Kelly,  but  simply  a 
bond,  which  is  an  acknowledgment  of  indebtedness  under  seal,  and 
was  designed,  as  the  first  step  in  a  proceeding,  to  enable  the  obligees 
through  the  instrumentality  of  the  process  of  the  courts,  to  convert 
the  property  of  the  obligors  into  money  for  the  purpose  which  has 
been  stated.  Before  that  process  of  conversion  was  completed  the 
execution  of  the  respondent,  Comly,  became  a  lien  on  the  property 
in  the  hands  of  the  sheriff.  It  has  been  already  stated,  that  McMa- 
kin, Burgess  &  Kelly  have  no  beneficial  interest  in  these  funds  be- 
yond the  sum  of  $400,  and  it  is  clear,  that  they  cannot  claim  the 
balance  as  trustees  of  the  creditors;  for  the  relation  of  trustees  and 
cestuis  que  trust,  never  has  existed  between  them  and  the  creditors.  If 
the  funds  were  to  pass  into  their  hands  they  woiild  be  the  trustees 
of  Waters  &  Laird,  who  might  revoke  the  authority  to  pay  the  cre- 
ditors, and  recall  the  money.  (7  Taunt.  Rep.  339,  Stewart  vs.  Fry.) 
But  there  is  another  ground  on  which  the  claim  of  the  first  execution 
must  be  defeated.  It  is  expressly  provided  by  act  of  assembly  {Dig. 
140,)  that  if  any  person,  in  contemplation  of  insolvency,  shall  make  an 
assignment  of  his  estate  or  effects,  and  shall  prefer  any  creditor  to 
another,  the  assignment  shall  be  void,  and  the  estate'  or  effects  shall 
be  liable  to  be  taken  in  execution  as  if  no  such  assignment  had  been 
made.  There  is  no  objection  under  this  provision  to  the  debtor's 
paying  any  one  of  his  creditors,  or  giving  him  a  judgment  for  a  bona 
fide  debt,  which  may  seciire  the  payment  of  his  debt  in  full;  all  this 
is  compatible  with  the  rights  of  others,  and  may  be  due  to  the  dili- 
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gence  of  the  creditor.  But  the  purpose  and  policy  of  the  law  is  to 
prevent  a  voluntary  transfer  of  the  entire  estate  of  the  debtor  for  the 
benefit  of  a  few  creditors.  Here  is  a  contrivance  by  which  it  is  at- 
tempted to  do,  by  means  of  the  process  of  the  courts,  what  the  law 
says  shall  not  be  done,  the  bond  being  given  for  more  than  the  va- 
lue of  the  property,  and  the  object  and  effect  of  the  proceeding  being 
to  convert  the  whole  estate  or  effects  of  Waters  &  Laird  into  money, 
and  transfer  it  to  McMakin,  Burgess  &  Kelly  for  the  benefit  of  cer- 
tain preferred  creditors.  The  bond  is  therefore  void,  as  being  con- 
trary to  the  policy  of  the  law.  {Norton  vs.  Syms,  Moor  856;  Collins 
vs.  Blantern,  2  Wils.  347;  Paxton  vs.  Popham,  9  East.  408.) 

As  to  the  refusal  of  the  chancellor  to  order  certain  proposed  is- 
sues of  fact  to  be  tried  at  the  bar  of  the  Superior  Court,  we  are  clearly 
of  opinion,  that  the  provision  of  the  act  of  assembly  which  directs 
it  to  be  done,  must  be  understood  as  referring  only  to  issues  of  fact 
which  involve  the  merits  of  the  case,  and  are  material  to  the  decision 
of  the  cause,  which  we  do  not  conceive  to  have  been  the  character 
of  those  proposed  in  the  present  instance. 

Harrington,  Justice: — In  February,  1834,  the  defendants.  Waters, 
Laird  &  Eidpath,  gave  their  bond  and  warrant  of  attorney  to  con- 
fess judgment  to  Samuel  Comly  in  $15,000,  to  secure  him  against 
loss  from  certain  advances  made  and  to  be  made  to  them  in  the 
course  of  their  business  as  cotton  manufacturers  on  the  Brandywine. 
Judgment  was  entered  on  this  bond  by  confession  in  November,  1837, 
and  execution  issued  to  May  term,  1838,  at  which  time  they  were 
indebted  to  Comly  from  fifteen  to  sixty  thousand  dollars.  In  April, 
1837,  Comly  having  failed,  and  the  defendants  being  apprehensive 
of  insolvency,  they 'executed  a  bond  in  $18,690  63,  with  warrant  of 
attorney  to  confess  judgment,  to  McMakin,  Burgess  &  Kelly,  on 
which  judgment  was  entered  in  April,  1837,  and  fi.  fa.,  issued  to 
May  term,  1837,  having  the  preference  in  point  of  time  to  Comly 's 
execution.  The  bill  was  filed  to  set  aside  this  judgment  as  fraudu- 
lent and  without  consideration;  and  the  consideration  set  up  in  the 
answer  is,  that  the  bond  was  given  to  McMakin,  Burgess  &  Kelly 
to  pay  a  debt  of  $400,  due  to  Kelly,  and  the  balance  in  trust  to  pay 
certain  other  creditors  of  Waters,  Laird  &  Eidpath,  not  named  in 
the  bond  or  judgment,  but  according  to  a  schedule  now  produced. 

The  first  question  then  is,  whether  this  bond,  supposing  it  good  to 
create  a  trust,  and  that  such  trust  may  be  proved  by  parol,  is  void 
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under  the  prohibitions  ef  our  acts  of  assembly  against  fraudulent  in- 
solvency, considering  the  circumstances  under  which  it  was  made. 

Preferring  creditors  is  not  necessarily  fraudulent.  On  the  con- 
trary, it  may  often  be  equitable  and  right.  But  it  offers  temptations 
and  affords  facilities  for  fraud;  and,  on  this  account,  it  has  been  pro- 
hibited by  our  law  in  all  cases  of  insolvents  making  assignments, 
either  voluntarily  or  on  taking  the  benefit  of  the  insolvent  laws. 

The  provisions  of  our  acts  of  assembly,  divested  of  much  verbiage, 
are  these: — ^If  any  person  (who  shall  voluntarily,  or  on  taking  the 
benefit  of  the  insolvent  laws  of  this  State  make  an  assignment  for  the 
benefit  of  his  creditors)  either  upon  making  such  assignment,  or  pre- 
viously and  with  the  intention  or  in  contemplation  of  taking  the  be- 
nefit of  such  law  or  of  making  such  assignment,  shall  fraudulently 
confess  any  judgment  for  any  money  not  justly  due;  or  shall  fraudu- 
lently, and  without  adequate  consideration,  execute  any  bond  for  the 
payment  of  money;  or,  after  the  making  of  such  assignment,  shall 
fraudulently  or  collusively  confess  any  judgment,  or  make  and  ante- 
date any  bond  with  the  intent  that  such  judgment  or  bond  shall  be 
paid  or  set  up  as  a  demand  against  the  property  assigned  by  means 
of  such  assignment,  every  person  so  offending  shall  suffer  fine  and 
imprisonment,  and  forfeit  all  benefit  of  the  insolvent  laws:  "and  if 
any  person,  in  contemplation  of  insolvency,  or  of  taking  the  benefit 
of  any  of  the  insolvent  laws  of  this  State,  shall  make  an  assignment 
of  his  estate  for  the  benefit  of  his  creditors,  and  in  or  by  such  assign- 
ment, either  under  the  provisions  thereof  or  otherwise,  shall  prefer 
any  one  or  more  creditors  to  others,  or  secure  to  any  one  of  his  cre- 
ditors a  greater  proportion  of  his  debt  than  the  others,  every  such 
assignment,  so  preferring  creditors,  shall  be  deemed  fraudulent  and 
absolutely  void;  and  the  estate,  &c.,  contained  in  any  such  assign- 
ment, shall  be  liable  to  be  seized  for  the  debts  of  the  assignor,"  &c. 

The  question  then  is,  whether  either  of  these  provisions  embraces 
the  case  of  a  failing  debtor  executing  a  bond  for  a  bona  fide  debt, 
and  thereby  preferring  a  creditor.  It  is  clear  to  my  mind  that  they 
do  not.  The  act  embraces  three  classes  of  cases:  1st,  the  confession 
of  a  judgment  or  executing  a  bond  for  money  not  justly  due,  either 
on  making  an  assignment  or  before,  and  with  the  intention  of  taking 
the  benefit,  or  of  making  an  assignment;  2d,  the  confession  of  a  judg- 
ment or  executing  a  bond  even  for  a  bona  fide  debt  after  making  an 
assignment,  and  with  the  intent  that  such  bond  or  judgment  shall  be 
set  up  against  the  assignment;  and  3d,  the  preferring  of  creditors 
upon  making  an  assignment,  either  by  the  terms  thereof  or  otherwise. 
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Neither  of  these  classes  embraces  the  case  of  a  debtor  in  failing  cir- 
cumstances, or  in  contemplation  of  insolvency,  executing  a  bond  to  a 
bona  fide  creditor  before  assignment;  and,  as  there  is  nothing  which 
makes  such  an  act  fraudulent  in  itself,  I  cannot  say  that  it  is  illegal 
and  void.  It  is  neither  fraudulent  at  common  law,  nor  within  the 
statute  13  Elis.  ch.  5,  which  looks  only  to  "feigned  and  covinous  con- 
veyances, bonds,"  &c.,  made  to  "defraud  creditors  and  others  of 
their  just  and  lawful  debts,"  &c.,  and  carefully  excludes  bona  fide 
bonds  and  conveyances  made  on  a  good  consideration.  {Rob'ts.  on 
fraud,  conv,;  2  Tivyne's  case;  1  Smith's  lead.  ca.  1.)  "There  is  no 
doubt  but  a  debtor  (so  he  be  not  a  trader  in  contemplation  of  bank- 
ruptcy,) may  openly  prefer  one  creditor  to  the  rest,  and  transfer  pro- 
perty to  him  even  after  the  others  have  commenced  their  actions." 
(1  Smith  9.)  The  giving  such  bond  can  be  no  more  illegal  than  the 
payment  of  a  just  debt  by  a  debtor  in  failing  circumstances,  or  even 
in  contemplation  of  insolvency.  I  presume  such  payments  are  con- 
stantly being  made;  I  have  never  known  them  questioned,  nor  do  I 
know  that  the  power  of  a  failing  debtor  to  execute  a  bond,  or  con- 
fess a  judgment  in  favor  of  one  or  more  of  his  creditors  for  a  valid 
and  bona  fide  debt,  has  ever  been  denied  by  any  judicial  decision  in 
this  State.  On  the  contrary,  the  point  was  made  in  the  case  of  A'^^w- 
ells.vs.  Morgan,  in  the  Court  of  Appeals,  and  the  court  sustained  the 
judgment,  though  on  a  bond  given  by  Morgan  in  contemplation  of 
insolvency.  (2  Harr.  Rep.  228.)  There  can  be  no  doubt  that  cre- 
ditors have  frequently  been  preferred  in  this  way.  It  would  be  dif- 
ficult, if  not  impossible,  to  fix  any  period  of  time  at  which  a  failing 
debtor  should  be  considered  within  the  policy  of  our  insolvent  laws, 
which  look  to  an  equal  division  of  his  property,  if  we  do  not  take  the 
time  fixed  by  the  law  itself  in  reference  to  bona  fide  debts,  viz:  the 
period  of  actual  assignment.  It  is  the  act  of  assignment,  either  volun- 
tary or  on  taking  the  benefit  that  brings  the  debtor  within  the  scope 
of  those  laws:  once  under  them  the  debtor  loses  all  control  over  his 
property,  which  then  becomes  subject  to  equal  distribution;  but,  be- 
fore that  act,  the  principle  of  diligence,  which  is  an  equally  favored 
principle  of  our  law,  gives  to  the  fair  creditor,  first  obtaining  judg- 
ment and  execution,  a  preference  in  payment. 

Being  of  opinion  then,  that  a  debtor  in  failing  circumstances  may, 
before  assignment,  pay  a  debt  or  execute  a  bond  to  a  bona  fide  cre- 
ditor, I  think  the  chancellor  has  done  right  in  giving  effect  to  this 
execution  to  the  amount  of  $400;  the  debt  due  to  Kelly. 

But  the  question  remains  to  be  considered  whether  this  bond  and 
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judgment  to  McMakin,  Burgess  &  Kelly  are  good  for  the  balance 
said  to  be  in  trust  for  other  creditors  of  Waters,  Laird  &  Ridpath, 
not  named  in  the  bond  or  privy  to  it,  and  this  as  against  their  gene- 
ral creditors.  If  the  question  were  between  the  preferred  creditors 
and  the  trustees  on  a  bill  to  establish  the  trust  as  against  the  trustees 
having  obtained  the  fund  by  means  of  the  judgment;  or  in  a  contro- 
versy between  the  obligor  in  the  bond  or  his  representatives  and  the 
preferred  creditors  claiming  to  be  cestuis  que  trust,  a  court  of  equity 
would  go  far  to  sustain  the  trust;  and,  according  to  some  of  the  cases, 
admit  parol  evidence  in  proof  of  it.  Such  was  the  case  in  Benbow 
vs.  Townsend  (1  Mylne  &  Keene  506;  7  Cond.  Rep.  143,)  where  the 
bill  was  by  the  executor  and  residuary  legatees  of  William  Town- 
send  against  the  cestui  que  trust.  Job  Townsend,  who  claimed  a  sum 
of  £2,000  lent  by  William  Townsend  in  his  name  upon  the  parol 
declaration  of  the  lender  that  the  principal  sum  was  intended  for  the 
benefit  of  Job.  The  court  executed  the  trust  being  of  personal  pro- 
perty and  not  within  the  statute  of  frauds.  So  also  the  case  of  Moses 
vs.  Murgatroyd,  relied  on  by  the  appellants  from  1  Johns.  Ch.  Rep. 
119,  was  a  contest  for  the  trust  property  between  the  cestuis  que 
trust  and  the  general  creditors  (the  children)  of  the  trustee;  and  not  a 
question  between  the  general  creditors  of  the  assignor,  and  particular 
creditors  under  an  assignment  in  trust.  The  case  is  very  much  in- 
volved by  facts,  but  the  substance  of  it,  so  far  as  concerns  this  ques- 
tion, is>  that  Ogden  being  indebted  to  Moses  &  Sons  (plaintiffs,)  gave 
them  notes  indorsed  by  Samuel  Murgatroyd;  and,  to  indemnify  him, 
Ogden,  by  deed  assigned  to  him  part  of  a  cargo  of  coffee  not  then 
arrived.  Ogden  afterwards  became  insolvent,  and  Samuel  Murga- 
troyd became  liable  as  the  indorser  of  these  notes,  and  promised  the 
holders  payment  out  of  the  cargo  w^hen  it  should  arrive.  Samuel 
Murgatroyd  died,  and  Thomas  Murgatroyd  (defendant)  became  his 
administrator,  and  received  a  part  of  the  cargo  of  coffee  under  Og- 
den's  assignment;  confessed  a  judgment  to  the  widow  of  Samuel 
Murgatroyd  in  behalf  of  his  children,  as  creditors  of  his  estate,  and 
refused  payment  of  the  proceeds  of  the  coffee  to  the  notes,  claiming 
the  same  as  a  part  of  the  assets  of  Samuel  Murgatroyd's  estate,  ap- 
plicable to  this  judgment.  The  bill  was  by  the  note  holders  against 
the  administrator  and  creditors  of  Samuel  Murgatroyd,  claiming  the 
proceeds  of  the  coffee  under  the  trusts  of  the  assignment.  The  chan- 
cellor decided  that  the  property  was  held  by  Murgatroyd  in  trust  for 
a  specific  purpose,  and  the  proceeds  were  not  assets  in  the  hands  of 
his  administrator  for  the  creditors  of  the  trustee,  but  went  into  his 
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hands  subject  to  the  trust.  The  answer  of  the  administrator  admit- 
ted that  the  deed  of  assignment,  though  general  in  its  terms,  was  for 
a  special  purpose,  and  the  court  relied  on  this  admission  as  opening 
the  way  to  parol  proof  to  show  what  that  purpose  was;  and,  the 
trust  being  proved  by  Ogden,  the  assignor,  and  by  the  admissions  of 
both  the  Murgatroyds,  the  court,  to  prevent  a  fraud,  carried  it  into 
execution. 

Very  different  is  the  case  of  a  debtor  making  an  absolute  convey- 
ance, or  executing  a  bond  voluntarily,  without  any  consideration, 
and  without  the  privity  of  any  one,  and  afterwards  seeking  to  set  up 
by  parol  a  trust  in  favor  of  particular  creditors  as  against  the  claims 
of  his  general  creditors.  Such  a  transaction  is  open  to  all  the  dan- 
ger of  fraud  designed  to  be  guarded  against  by  the  statute  of  Eliza- 
beth, and  has  many  of  the  features  which  the  judges  in  Twyne's  case, 
regarded  as  marks  of  actual  fraud.  (1  Smith's  Cases  1,  7.)  It  is 
secret;  it  retains  a  power  in  the  obligor  either  alone  or  by  collusion 
with  the  trustee  to  vary  or  defeat  the  trust;  it  binds  not  the  cestuis 
que  trust,  for  they  might,  notwithstanding  such  bond,  proceed  by 
other  means  for  the  collection  of  their  debts,  and  it  seeks  to  give  to 
certain  creditors  the  priority  due  only  to  superior  diligence,  without 
any  diligence  on  their  part,  or  even  the  knowledge  that  they  have 
been  so  advanced.  It  is  particularly  objectionable,  because  it  leaves 
it  in  the  power  of  the  debtor  and  trustee  to  set  up  or  disavow  the 
trust  at  pleasure;  invites  to  collusion  between  them, and  presents  strong 
temptations  and  opportunities  of  fraud  against  the  general  creditors. 

The  legal  character  of  such  a  transaction  is  explained  in  the  cases 
of  Garrard  vs.  Lord  Lauderdale,  and  Walwyn  vs.  Coutts,  (3  Sim. 
Rep.  1,  14;  5  Cond.  Ch.  Rep.  6;)  in  Acton  vs.  IVoodgate,  and  Bill  vs. 
Cureton,  (2  Mylnc  &  Keene  495,  511.)  The  obligee  is  regarded  as 
the  trustee  of  the  debtor  making  such  voluntary  bond,  and  not  of  the 
creditor.  The  deed  merely  operates  as  a  power  to  the  trustees,  re- 
vocable by  the  debtor,  and  has  the  same  effect  as  if  the  debtor  had 
delivered  money  to  an  agent  to  pay  his  creditors,  and  before  any 
payment  made  by  the  agent,  or  communication  by  him  to  the  credi- 
tors, had  recalled  the  money  so  delivered."  "A  man  who,  without 
any  communication  with  his  creditors,  puts  property  into  the  hands 
of  trustees  for  the  purpose  of  paying  his  debts,  proposes  only  a  bene- 
fit to  himself,  and  not  to  his  creditors;  it  would  be  a  result  most  re- 
mote from  his  contemplation,  if  it  should  be  held  that  any  creditor 
discovering  the  transaction,  should  be  able  to  fasten  on  the  property 
and  invest  himself  with  the  character  of  cestui  que  trust." 
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For  the  same,  and,  I  apprehend,  a  stronger  reason,  a  debtor  can- 
not by  an  absolute  bond,  made  vohmtarily,  without  the  privity  or  as- 
sent or  knowledge  of  his  creditor,  give  such  creditor  a  preference, 
and  establish  by  parol  a  trust  in  his  favor,  though  the  bond  be  not  in 
his  name,  or  upon  any  consideration  flowing  from  him,  or  in  any 
manner  expressed  to  be  for  his  use. 

It  was  supposed  in  the  argument  that  these  cases  of  JValzcyn  vs. 
Coiitts  and  Garrard  vs.  Lord  Lauderdale,  conflicted  with  the  older 
cases  of  Ellison  &  Ellison,  Ptdvertoft  &  Pidvertoft,  and  the  other 
cases  cited  by  the  appellant's  counsel;  but  their  consistency  is  vindi- 
cated by  the  master  of  the  rolls,  in  the  still  later  case  of  Bill  vs. 
Cureton.  It  is  still  admitted  that  a  voluntary  settlement  would  be 
binding  on  the  settlor,  where  the  trust  is  actually  created;  but  the 
court  will  not  give  its  assistance  to  constitute  a  cestui  que  trust  with- 
out consideration,  and  then  execute  the  trust.  And  it  is  held  tbat  a 
conveyance  to  trustees  to  pay  creditors  not  parties  to  the  deed,  does 
not  create  a  trust,  but  is  only  an  arrangement  for  the  conveni- 
ence of  the  debtor,  which  he  may  revoke  or  annul  at  pleasure,  un- 
less there  be  some  contract  direct  or  indirect  with  a  cestui  que  trust, 
who  is  party  or  privy  to  the  deed.  (2  Mylnc  &  Kcene  503.)  And 
according  to  Garrard  vs.  Lord  Lauderdale,  even  a  communication 
of  the  trust  by  the  trustee  to  the  creditors,  was  considered  not  suffi- 
cient to  make  the  conveyance  obligatory  and  irrevocable;  though  this 
is  questioned  in  Acton  vs.  Woodgate,  where  it  is  held  to  be  clear,  that 
if  no  such  communication  be  made,  the  trust  is  not  created;  and  the 
property  and  the  whole  arrangement  are  still  in  the  debtor's  control. 

Looking  at  the  facts  of  the  case  before  us,  we  find  them  very 
strong  on  this  point.  The  persons  for  whose  benefit  this  bond  was 
given  to  McMakin,  Burgess  &  Kelly,  are  not  named  or  alluded  to 
in  the  bond.  No  communication  of  the  trust  was  ever  made  to  them, 
according  to  any  proof  in  the  cause;  certainly  none  to  Samuel  Comly, 
who  was  one  of  them  to  a  very  large  amount:  it  does  not  even  ap- 
pear on  the  proof  that  the  cestuis  que  trust  were  made  known  to  the 
trustees  themselves,  or  that  the  schedule  now  produced  was  deliver- 
ed to  the  trustees,  or  even  placed  out  of  the  control  of  the  debtors. 
It  is  not  so  stated  in  the  answer  of  Waters  &  Laird;  and  the  answer 
of  the  trustees  on  this  point,  sets  out  that  the  bond  was  made  to  them 
according  to  their  information,  knowledge  and  belief,  "in  trust  to  se- 
cure the  payment  of  their  several  debts  due  to  the  persons  whose 
names,  and  the  amount  of  whose  debts  respectively,  the  said  John 
Waters  alledged  were  mentioned  in  a  written  statement  or  schedule 
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made  out  by  the  said  Waters  &  Laird."  If,  in  truth,  this  schedule 
was  kept  by  the  obligors,  and  not  delivered  to  McMakin,  Burgess  & 
Kelly,  they  had  it  in  their  power  at  all  times  to  revoke  or  annul  this 
arrangement,  and  render  the  bond  inoperative  for  any  thing  beyond 
the  sum  due  Kelly:  but,  supposing  it  was  made  out  and  delivered  at 
the  execution  of  the  bond;  still,  without  communication  with  the  cre- 
ditors, notice  to  or  acceptance  by  them,  the  principle  of  the  cases 
regards  it  as  a  transaction  by  the  debtor  for  his  own  benefit,  and  not 
as  creating  a  valid  trust  for  the  benefit  of  his  creditors. 

Upon  this  ground,  and  not  because  the  execution  of  a  bond  for  a 
bona  fide  debt  is  prohibited  by  our  act  against  preferring  creditors 
by  insolvents,  I  concur  with  the  chancellor  in  opinion  that  the  de- 
defendants  below  are  not  entitled  to  recover  under  their  execution, 
any  sum  beyond  the  amount  due  to  Kelly,  one  of  the  obligees,  to 
wit:  the  sum  of  $400,  with  the  interest  thereon.  And  I  cannot  well 
reconcile  this  decree  of  the  chancellor  with  the  idea  that  such  a  pre- 
ference, given  by  a  failing  debtor  directly  to  his  creditor,  is  prohi- 
bited by  the  act  referred  to,  because  the  bond  if  void  under  that  act 
is  void  altogether  as  against  the  general  creditors,  and  even  Kelly, 
in  respect  to  whom  there  is  a  consideration,  could  recover  nothing 
under  it. 

Decree  affirmed. 

Booth  and  Bayard,  for  appellants. 

Rogers,  Jr.,  for  appellee. 


ABEL  JEANS,  defend't.  below;  plaintiff  in  error  vs.  PRISCILLA 
JEANS,  plaintiff  below;  defendant  in  error. 

A  certiorari  lies  from  the  Court  of  Appeals  to  the  Superior  Court  in  divorce 
cases,  to  correct  errors,  &c. 

Writ  of  error  to  the  Superior  Court,  New  Castle  county. 

Before  Johns,  Jr.,  Chancellor,  Bayard,  Chief  Justice,  and  Milli- 
GAN,  Judge. 

/.  A.  Bayard,  for  plaintiff  below,  moved  to  dismiss  the  writ  of  er- 
ror for  want  of  jurisdiction.  The  case  below  was  a  petition  for  di- 
vorce, under  the  act  of  1832,  "regulating  divorces."  (8  Del.  Laws. 
148.)  The  Superior  Court  decreed  a  divorce,  and  appointed  com- 
missioners to  lay  off  to  the  petitioner  a  portion  of  defendant's  land. 
The  motion  was  argued  on  the  ground  that  no  appeal  or  writ  of  er- 
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ror  would  lie  to  the  judgment  of  the  Superior  Court  in  such  case,  it 
being  a  specially  delegated  jurisdiction  to  be  exercised  in  a  summary 
way,  and  contrary  to  the  course  of  the  common  law.  (1  Salk.  264; 
3  Salk.  148.) 

IVm.  H.  Rogers,  contra,  argued  that  although  the  act  regulating 
divorces  did  not  in  terms  give  an  appeal,  the  remedy  by  writ  of  er- 
ror was  secured  by  the  constitution,  and  could  not  be  taken  away 
by  the  Legislature.  (Art.  6,  sec.  7.  Art.  1.  sec.  9.)  And  even  at  com- 
mon law,  a  writ  or  error  lies,  ex  debito  justitiie,  in  all  civil  actions. 
{Co.  Litt.  288,  b.;  3  Com.  Dig.  635;  9  Vin.  Ab.  478;  2  Sellon's  Pr. 
362-3;  3  Salk.  504;  3  Dana's  Rep.  28.) 

Per  Curiam: 

Bayard,  Chief  Justice. — The  defendant  in  error  on  the  seventh  of 
September,  1835,  filed  her  petition  for  divorce  in  the  Superior  Court 
for  New  Castle  county;  and,  on  the  fifth  of  December,  1836,  a  final 
decree  was  made.  A  writ  of  error  has  been  sued  out,  and  the  re- 
cord being  now  before  us,  a  motion  is  made  to  quash  the  writ,  as 
having  improvidently  issued.  In  support  of  this  motion,  it  is  con- 
tended that  a  writ  of  error  lies  only  where  the  proceedings  are  ajc- 
cording  to  the  course  of  the  common  law;  and  that  the  matter  of 
divorces  is  not  a  subject  of  common  law  jurisdiction,  nor  are  the 
proceedings  in  such  cases  according  to  the  course  of  the  com- 
mon law.  The  people  of  this  State,  in  the  delegation  of  that  portion 
of  their  sovereign  power,  which  is  styled  judicial,  have,  in  the  first 
section  of  the  sixth  article  of  the  constitution  declared,  that  "the  judi- 
cial power  shall  be  vested  in  a  Court  of  Errors  and  Appeals,  a  Supe- 
rior Court,  &c.,"  clearly  indicating  the  design  that  there  should  be 
a  court  for  the  correction  of  all  errors  which  might  occur  in  the  prac- 
tical operation  of  the  system  of  government  which  they  then  esta- 
blished, whether  they  proceeded  from  the  unconstitutional  exercise  of 
power  on  the  part  of  the  Legislature,  or  from  misapprehension  of  the 
law  in  the  ordinary  administration  of  justice.  The  seventh  section 
of  the  same  article  provides,  that  "the  Court  of  Errors  and  Appeals 
shall  have  jurisdiction  to  issue  writs  of  error  to  the  Superior  Court, 
and  to  determine  finally  all  matters  in  error  in  the  judgment  and  pro- 
ceedings of  said  Superior  Court."  There  cannot,  therefore,  be  a 
doubt  that  this  court  is  authorized  to  correct  all  matters  in  error  in 
the  judgment  and  proceedings  of  the  Superior  Court,  whenever  a 
judgment  is  rendered  there,  which  would  include  a  judgment  render- 
ed in  the  exercise  of  an  extraordinary  as  well  as  the  ordinary  juris- 

VOL.  III.  18 


138  Jeans  vs.  Jeans. 

diction  of  that  court,  unless -it  be  supposed  that  the  previous  words- 
restrain  the  mode  of  its  supervision  to  writs  of  error,  and  from  the 
force  of  those  terms  limit  that  supervision  to  cases  in  which  alone  a 
writ  of  error  would  lie  at  common  law.  But  that  construction  would 
be  contrary  to  the  general  design  which  is  indicated  in  the  first  sec- 
tion, of  providing  an  ultimate  court  for  the  correction  of  errors,  and 
would  in  effect  be  blotting  out  as  surplusage  the  second  member  of 
the  sentence,  which  declares  that  this  court  is  to  determine  finally  all 
matters  in  error  in  the  judgment  and  proceedings  of  the  Superior 
Court.  There  cannot  be  a  doubt  that  the  people  of  this  State  have 
a  right  to  the  decision  of  this  court  on  the  constitutionality  of  any 
law  that  may  be  passed,  and  of  course  upon  the  constitutionality  of 
the  very  law  which  gives  rise  to  the  proceedings  in  this  case.  There 
may  be  also  error  in  the  proceedings  themselves,  from  the  fact  of 
not  conforming  to  the  law.  The  question  is  then  presented  as  to  the 
mode  in  which  this  revision  is  to  be  made.  It  is  true  that  a  writ 
of  error  lies  only  where  the  proceedings  are  according  to  the  course 
of  the  common  law;  and  for  this  reason,  that  where  the  proceedings 
arc  summary  and  the  matter  of  the  jurisdiction  compounded  of  law 
and  fact  is  referred  to  the  discretion  of  the  particular  tribunal,  the 
court  of  error  is  not  authorized  to  render  the  proper  judgment.  But 
it  does  not  follow  that  this  court  is  without  the  means  of  reaching 
the  error.  The  proper  mode  of  proceeding  in  such  cases  is  by  writ 
of  certiorari,  which  bringing  the  record  before  us,  we  may  affirm  or 
quash  the  proceedings  as  the  law  which  authorizes  them  may  happen 
to  be  constitutional  or  not,  and  the  proceedings  themselves  regular  or 
irregular,  in  conformity  with  or  repugnant  to  its  provisions.  Al- 
though the  writ  of  error  is  irregular  in  this  instance,  yet  as  in  the 
case  of  Drozvnc  vs.  Stimpson,  2  Mass.  Rep.  441,  and  Vandusen  vs. 
Comstock,  3  Mass.  Rep.  184,  the  record  and  parties  being  before  us,, 
wo  may  consider  it  as  a  certiorari  and  quash  the  proceedings  if  they 
be  illegal. 

Motion  refused. 

Wm.  H.  Rogers,  for  plaintiff  in  error. 

.T.  A.  Bayard,  for  defendant  in  error. 
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ANN"  BAYARD   and   others,    complainants   below,   appellants,  vs. 
LOUIS  McLANE,  respondent. 

The  relationship  of  brother-in-law  to  a  party  is  cause  of  legal  exception  to  a 
judge  or  juror. 

A  fair,  bona  fide  and  reasonable  contract  between  an  attorney  and  his  client, 
for  a  part  of  the  matter  in  suit,  as  a  compensation  for  his  services,  is  not 
unlawful. 

The  common  law  offence  of  maintenance  does  not  prohibit  lawyers  from  advo- 
cating suits. 

The  old  common  law  offence  of  champerty  never  existed  in  this  State. 

The  English  statutory  offence  of  champerty  (to  which  the  earliest  Delaware 
laws  on  this  subject  refer)  is  maintenance  not  merely  for  a  part,  but  at 
the  expense  of  the  champertor. 

An  attorney  at  law  can  recover  a  reasonable  fee  either  on  the  ground  of  con- 
tract, or  upon  a  quantum  meruit. 

There  is  nothing  in  the  policy  of  our  law  which  prohibits  such  contracts  be- 
tween attorney  and  client. 

There  is  no  distinction  in  grade  between  attorney  and  counsel. 

In  such  contracts  the  situation,  circumstances,  character  and  objects  of  the 
parties  must  be  considered  in  the  construction. 

Construction  of  the  contract  between  A.  McLane  and  J.  A.  Bayard  —  attorney 
and  client  —  in  the  Amelia  Island  cases. 

No  action  will  lie  on  an  open  agreement  to  recover  as  for  a  part  performance; 
but  where  the  agreement,  though  special,  has  been  performed  on  one  side, 
and  nothing  is  to  be  done  on,  the  other  but  a  money  payment,  this  may  be 
enforced  in  an  action  of  indebitatus  assumpsit. 

The  performance  in  such  cases  is  a  condition  precedent,  which  must  be  averred 
and  proved. 

Where  the  mutual  promises  or  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  and  conditions  precedent. 

Appeal  from  chancery.  New  Castle  county. 

The  bill  stated  that  James  A.  Bayard  was  an  attorney  and  coun- 
sellor at  law,  and  Allen  McLane  the  collector  of  the  United  States 
for  the  Delaware  district,  in  April  1812,  when  the  said  collector 
"seized  as  forfeited  under  the  laws  of  the  United  States  the  ship 
Good  Friends,  Robert  Thompson,  master,  then  lying  at  New  Castle, 
belonging  to  Stephen  Girard,  of  Philadelphia."  That  by  a  contract 
under  seal,  dated  21st  of  April,  1812,  reciting  the  said  seizure,  it  was 
agreed  between  the  said  Allen  McLane  and  James  A.  Bayard,  that 
the  said  J.  A.  Bayard  should  render  his  services  as  counsel  in  the 
courts  of  the  United  States,  for  the  purpose  of  obtaining  the  condem- 
nation of  the  property  seized  as  aforesaid;  and,  in  consideration  there- 
of, the  said  A.  McLane  agreed  and  promised  to  pay  to  the  said  J. 
A.  Bayard,  one  moiety  or  half  part  of  what  should  be  finally  reco- 
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vered  under  or  by  virtue,  or  in  consequence  of  the  said  seizure;  and 
the  said  J.  A.  Bayard  agreed,  in  case  nothing  should  be  recovered, 
to  demand  no  compensation  for  any  services  he  might  render.  This 
agreement  was  varied  on  the  22d  of  April,  under  the  hands  of  both 
parties,  so  as  to  take  in  Louis  McLajie,  the  collector's  son,  "as  one 
of  the  counsel  in  the  case  relative  to  the  ship  Good  Friends;  to  di- 
vide with  both  the  said  parties,  so  that  each  should  be  entitled  to 
one-third  of  what  might  be  recovered;  the  whole  amount  recovered 
to  be  divided  into  three  equal  parts."  It  was  further  varied  by  an 
indorsement  in  writing,  under  the  hand  of  said  Allen  McLane,  dated 
May  8th,  1813,  as  follows: — "I  agree  that  the  within  arrangement 
shall  apply  to  all  the  Amelia  Island  cases  which  were  pending  at  the 
date  thereof." 

The  ship  Good  Friends  was  seized  by  the  collector  on  the  19th  of 
April,  1812,  and  both  ship  and  cargo  were  libelled  in  the  District 
Court  on  the  5th  of  May,  1812.  The  libel  against  the  ship  was  heard 
before  said  court  on  the  26th,  27th,  28th  and  30th  days  of  Novem- 
ber, and  the  1st,  2d,  3d  and  4th  Tiays  of  December,  1812,  and  was 
held  under  advisement  by  the  court  until  the  15th  of  March,  1813. 
That  the  services  of  Mr.  Bayard  were  rendered  in  the  said  cases 
which  proceeded  under  his  direction,  and  was  argued  by  him  on  the 
days  before  stated.  By  the  decree  of  the  District  Court,  made  March 
15th,  1813,  the  ship  Good  Friends  was  condemned  as  forfeited  for 
a  violation  of  the  laws  of  the  United  States,  whereby  the  said  Allen 
McLane  became  entitled  to  one  moiety  of  the  forfeiture.  From  this 
decree  an  appeal  was  taken  to  the  Circuit  Court,  and  remained  there 
pending  until  the  29th  of  September,  1818.  "That  the  same  state  of 
facts  and  the  same  principles  of  law  existing  and  being  applicable  to 
the  case  in  which  the  cargo  of  the  ship  Good  Friends  was  libelled, 
the  argument  and  decision  in  the  case  against  the  ship  determined 
also  the  case  against  the  cargo,"  and  a  decree  was  entered  in  said 
District  Court,  condemning  the  cargo  as  forfeited  on  the  18th  of 
April,  1813:  from  which  decree  an  appeal  was  also  taken  to  the  Cir- 
cuit Court,  and  remained  there  pending  until  the  29th  of  September, 
1818.  That  the  services  of  Mr.  Bayard  were  rendered  for  Col.  Mc 
Lane  "in  the  case  against  the  cargo  of,  as  well  as  in  the  case  against 
the  ship  Good  Friends,  until  and  after  the  said  decree  of  condemna- 
tion and  said  appeal  taken  as  aforesaid."  That  after  the  decrees  so 
entered  in  the  District  Court,  J.  A.  Bayard  was  appointed  one  of  the 
commissioners  to  negotiate  a  treaty  of  peace  with  Great  Britain,  and 
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sailed  from  New  Castle  on  the  9th  of  May,  1813,  with  a  prospect  of 
being  absent  but  a  few  months;  and  the  said  causes  remained  in 
charge  of  the  said  Louis  McLane,  associate  counsel  under  the  agree- 
ment of  the  32d  of  April,  1812.  Mr.  Bayard's  absence  in  Europe 
was  prolonged  until  July,  1815,  when  he  returned  on  the  31st  of  that 
month  prostrated  by  sickness,  and  died  in  Wilmington  on  the  6th  of 
August,  1815. 

By  act  of  Congress,  passed  29th  of  July,  1813,  the  secretary  of 
the  treasury  was  authorized  to  remit,  and  did,  on  the  24th  of  Febru- 
ary, 1814,  remit  to  Stephen  Girard,  the  owner  of  the  ship  Good 
Fiiends  and  her  cargo,  all  the  forfeiture  incurred  by  him  by  reason 
of  the  facts  stated  in  the  information  on  which  the  said  decrees  in 
the  District  Court  were  rendered,  upon  payment  of  costs,  and  also 
upon  payment  of  double  duties  on  the  goods  imported  in  said  ship. 

The  cases  in  the  Circuit  Court  on  appeal  from  the  District  Court 
came  on  to  be  heard  on  the  29th  of  September,  1818,  when  the  de- 
crees of  the  said  District  Court  were  aiUrmed,  subject  to  the  opera- 
tion of  the  act  of  Congress  aforesaid,  and  of  the  said  remission  of  the 
secretary  of  the  treasury.  From  these  decrees  of  the  Circuit  Court 
appeals  were  prayed  by  Mr.  Girard,  to  the  Supreme  Court,  and  cita- 
tions issued,  but  "the  said  appeals  were  abandoned  by  the  claimants 
and  never  further  prosecuted."  Neither  were  the  cases  contested  in 
the  Circuit  Court,  but  the  decrees  there  "were  formal  entries  made 
by  arrangement  of  counsel,  and  leaving  to  the  claimant  the  opportu- 
nity of  contesting  the  cases  in  the  Supreme  Court  of  the  United 
States,  if  he  thought  fit  to  avail  himself  of  it,  which  he  in  fact  never 
did,  but  submitted  to  the  said  decrees  of  condemnation  in  the  said 
District  Court,  subject  to  the  operation  of  the  act  of  Congress  of  July 
29th,  1812,  and  of  the  aforesaid  remission  of  the  said  secretary  of 
the  treasury." 

The  ships  "Amazon"  and  "United  States"  were  with  their  cargoes 
seized  by  Col.  A.  McLane  on  the  20th  of  April,  1812,  for  alledged 
violations  of  the  laws  of  the  United  States.  These  with  the  Good 
Friends,  were  called  the  "Amelia  Island  cases,"  and  as  such  refer- 
red to  the  memorandum  of  the  8th  of  May,  1813.  Informations 
against  the  ship  United  States  and  cargo  and  the  Amazon  and  cargo 
were  filed  in  the  District  Court  on  the  5th  of  May,  1812.  "The  said 
ships  and  their  cargees  stood  in  precisely  the  same  situation  in  law 
and  as  to  facts  as  the  ship  Good  Friends,  and  the  said  causes  were 
suffered  to  await  the  decision  of  the  cases  against  the  said  ship  Good 
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Friends;  and  it  was  understood  by  the  counsel  on  both  sides,  that 
the  decision  of  the  cases  against  the  Good  Friends  and  her  cargo 
would  settle  the  whole  of  the  cases  in  principle  and  fact."  That 
after  the  decrees  in  the  District  Court  in  these  cases,  and  the  passing 
of  the  act  of  Congress  of  29th  of  July,  1813,  the  owners  and  claim- 
ants in  these  petitioned  the  secretary  of  the  treasury  for  remission  of 
the  forfeitures;  which  remissions  were  granted  accordingly  on  the 
same  terms  as  in  the  case  of  the  Good  Friends  and  cargo.  These 
remissions  were  granted  in  1813,  and  were  pleaded  by  the  several 
claimants  in  each  case  in  the  District  Court  in  November,  1817; 
since  when  the  cases  have  remained  open  and  undetermined,  the  re- 
missions directing  all  further  prosecution  of  the  cases  to  cease  on 
payment  of  costs  and  double  duties  as  aforesaid.  That  Allen  Mc- 
Lane,  in  consequence  of  the  seizure  of  the  ships  "Good  Friends," 
"Amazon"  and  "United  States"  and  their  cargoes,  became  entitled 
to  one  moiety  of  all  the  duties  payable  according  to  the  terms  of  said 
remissions.  That  the  United  States  received  large  sums  of  money 
under  said  remissions:  that  Allen  McLane  in  his  lifetime  received  a 
large  amount  as  his  moiety  of  said  duties,  and  the  balance  has  been 
paid  to  Louis  McLane,  the  defendant,  since  the  death  of  said  Allen 
McLane.  That  in  consequence  of  Mr.  Bayard's  agreement  with 
A.  McLane,  of  the  21st  of  April,  1812,  he  was  obliged  to  decline 
acting  as  the  counsel  of  Stephen  Girard;  and  also  of  Thompson  & 
Maris,  claimants  of  the  cargo  of  the  Amazon,  by  reason  of  which 
he  was  deprived  of  large  emoluments. 

Complainants,  Richard  H.  Bayard,  Ann  Bayard  and  James  A. 
Bayard,  are  together  with  the  defendant,  Louis  McLane,  the  execu- 
tors of  James  A.  Bayard,  deceased,  and  the  other  complainants,  are 
the  children  and  residuary  legatees  of  said  James  A.  Bayard.  The 
defendant,  Louis  McLane,  is  also  the  executor  of  Allen  McLane, 
deceased. 

No  part  of  the  money  so  received  by  Allen  McLane  as  his  moiety 
of  the  duties  aforesaid,  has  ever  been  paid  to  J.  A.  Bayard  or  his 
representatives;  and  no  part  of  the  money  so  received  by  Louis  Mc 
Lane,  as  the  balance  of  said  moiety,  has  ever  been  accounted  for 
and  paid  to  complainants  by  him,  either  as  one  of  the  executors  of 
James  A.  Bayard,  or  as  the  executor  of  Allen  McLane. 

The  bill  further  asserted  that  James  A.  Bayard  did,  in  his  lifetime, 
substantially  perform  his  part  of  the  agreement  of  21st  of  April,  1812, 
with  its  modifications,  and  did  render  his  services  as  counsel  of  the 
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said  A.  McLane,  for  the  condemnation  of  the  said  vessels  and  their 
cargoes,  according  to  the  terms  of  said  agreement  as  modified:  that 
in  relation  to  a  dispute  which  afterwards  arose  between  the  U.  States 
and  A.  AIcLane,  as  to  the  sum  due  him  for  his  moiety  of  said  duties, 
Mr.  Bayard  was  not  bound  to  render  any  services  as  counsel  in  re- 
ference to  said  dispute,  though  complainants  admit  that  his  estate 
being  interested  therein,  a  proportionable  share  of  the  expenses  of 
obtaining  a  settlement  of  said  dispute,  ought  to  be  deducted  from  the 
amount  due  to  said  estate. 

The  bill  prayed  that  defendant  might  be  decreed  to  account  for  all 
money  received  either  by  Allen  McLane  or  by  Louis  McLane,  for 
or  on  account  of  the  moiety  of  the  duties  accruing  upon  the  cargoes 
of  the  Good  Friends,  United  States  and  Amazon,  which  became 
vested  in  said  A.  McLane  in  consequence  of  the  seizure  of  said  ships, 
and  which  were  payable  according  to  the  terms  of  the  remissions 
aforesaid;  and  to  pay  to  complainants  such  part  or  portion  as  shall 
shall  appear  to  be  due  to  them  as  residuary  legatees  of  Mr.  Bayard, 
under  the  agreement  aforesaid,  and  its  modifications  aforesaid,  de- 
ducting proper  costs  and  expenditures  incurred  in  settling  the  dispute 
between  the  United  States  and  collector,  about  the  division  of  said 
double  duties.     And  prayer  for  general  relief,  in  the  usual  form. 

The  answer  admitted  that  A.  McLane,  being  collector  of  the  De- 
laware district  did,  on  or  about  the  20th  of  April,  1812,  seize  the  ship 
Good  Friends  and  cargo,  owned  by  Stephen  Girard;  the  ship  x\ma- 
zon  and  cargo,  owned  by  Thompson  &  Maris  and  others;  and  the 
ship  United  States  and  cargo;  as  forfeited  for  violation  of  the  "non-in- 
tercourse acts:"  that  libels  were  filed  by  the  district  attorney  in  the 
District  Court,  against  said  ships  and  cargoes  respectively,  twenty- 
four  in  all,  one  of  which  was  against  the  ship  "Good  Friends,"  and 
another  against  her  cargo;  that  soon  afterwards  these  ships  and  car- 
goes were  delivered  up  to  the  several  claimants,  on  their  giving  bond 
for  the  appraised  value  in  case  of  condemnation,  and  also  on  giving 
regular  duty  bonds;  which  last  bonds  were  afterwards  paid  and  ac- 
counted for  as  on  ordinary  duty  bonds:  that  the  informations  against 
the  ship  Good  Friends  and  cargo  were  regularly  prosecuted  to  issue 
and  condemnation  in  the  said  District  Court,  and  sentence  of  con- 
demnation was  pronounced  against  the  ship  in  March,  and  on  the 
cargo  in  April,  1813,  from  which  sentences  appeals  were  taken  to 
the  Circuit  Court  of  the  United  States,  where,  in  September,  1818, 


144  Bayard  vs.  McLane. 

such  sentences  were  affirmed,  subject  to  claimant's  right  to  a  remis- 
sion of  the  forfeitures,  upon  complying  with  the  conditions  of  a  re- 
mission referred  to  in  the  proceedings;  and  from  those  decrees  of 
affirmance  appeals  were  prayed  and  granted  to  the  Supreme  Court 
of  the  United  States,  but  never  prosecuted  in  that  court,  because  the 
claimants  elected  to  comply  with  the  conditions  of  the  remissions 
aforesaid,  granted  as  early  as  the  24th  of  February,  1814.  The 
other  informations  against  the  ships  Amazon  and  United  States  and 
their  cargoes,  never  proceeded  to  judgment  or  trial,  but  were  con- 
tinued in  the  District  Court  until  ended  by  the  conditional  remissions: 
that  during  their  pendency,  applications  were  made  by  the  claimants 
to  the  court  for  statements  of  facts  whereon  to  ground  applications 
for  remission,  which  applications  were  resisted  by  the  collector,  who 
employed  counsel  for  that  purpose;  and  after  the  remissions  were 
granted  he  contested  their  efficacy  to  divest  his  interest  in  the  for- 
feitures. In  these  contests  he  also  employed  counsel,  and  he  perse- 
vered in  asserting  that  the  government  had  no  right  to  release  his 
interest  in  the  forfeitures,  and  in  maintaining  his  rights,  until  the  prin- 
ciple was  supposed  to  be  judicially  settled  against  him  in  the  case  of 
another  collector:  that  in  most,  if  not  all  of  these  collateral  contests, 
continued  for  many  years,  the  district  attorney  of  the  United  States 
was  either  neutral  or  opposed  to  him;  and  he  had  to  carry  them  on 
with  the  aid  of  counsel,  employed  at  his  own  expense:  that  the  con- 
test finally  resulted  in  one  with  the  United  States,  on  the  question  of 
how  much  and  what  part  of  the  duties  exacted  from  the  claimants 
as  the  condition  of  remission,  fell  to  him  as  in  the  nature  of  forfei- 
ture, he  claiming  a  moiety  of  the  whole,  as  resulting  to  him  as  seiz- 
ing officer:  this  question  was  brought  to  issue  in  October,  1822,  on  a 
case  agreed  between  the  district  attorney  of  the  United  States  and 
C,  A.  Rodney,  Esq.,  counsel  for  the  collector:  "it  being  true,  as  the 
complainants  say  in  their  bill,  that  so  distinct  were  the  principles  on 
which  this  controversy  turned  from  any  involved  in  the  original 
seizures  and  informations,  that  his  said  counsel,  Mr.  Rodney,  was 
the  counsel  of  Stephen  Girard,  the  claimant  of  the  ship  Good  Friends, 
and  cargo."  Upon  that  case  agreed  the  Circuit  Court  gave  judg- 
ment against  the  collector,  from  which  he  appealed  to  the  Supreme 
Court  of  the  United  States,  where  that  judgment  was  reversed  "and 
the  claim  of  the  collector  established  to  its  full  extent." 

The  answer  admitted  also  the  agreement  and  modifications  as  stat- 
ed, and  that  the  "Amelia  Island  cases"  referred  to  in  the  memorandum 
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of  May  8th,  1813,  were  the  cases  of  the  three  ships  aforesaid  and 
their  cargoes;  and  that  Mr.  Bayard,  on  the  day  of  the  date  of  the 
last  of  said  agreements,  did  leave  the  United  States  and  never  re- 
turned, but  in  a  dying  condition. 

The  defendant  did  not  admit  the  connection  and  mutual  depen- 
dency on  one  another  of  the  cases  in  the  District  Court,  and  did  not 
believe  that  such  connection  existed  to  the  extent  set  forth  in  the  bill, 
''and  in  particularlar,  that  although  the  case  of  the  cargo  of  the  said 
ship  Good  Friends  must,  as  he  presumes  and  believes,  have  turned 
on  the  same  general  principles  and  facts  as  that  of  the  ship  itself,  yet 
as  they  were  argued  and  determined  at  different  times  in  the  District 
Court,  with  an  interval  of  a  month,  he  presumes  and  believes  there 
was  some  point  of  law  or  fact  on  which  the  two  were  supposed  to 
admit  of  some  discrimination,  or  at  least  some  evidence  necessary  to 
be  supplied  in  the  one  and  not  requisite  in  the  other;  nor  does  this 
defendant  know,  believe  or  admit,  that  the  decrees  of  the  said  Circuit 
.Court  affirming  the  gaid  sentences  Or  decrees  of  the  said  District 
Court,  in  the  cases  of  the  said  ship  Good  Friends  and  her  cargo,  were 
formal  entries  made  by  arrangement  of  counsel  and  without  contest, 
though  he  believes  the  cases  were  not  argued  on  the  question  of  re- 
versal or  affirmance  at  the  bar  of  the  said  Circuit  Court."  He  be- 
lieves that  Mr.  Girard,  although  he  had  obtained  a  remission  as  early 
as  the  24th  of  February,  1814,  seriously  prosecuted  his  appeal  from 
the  District  Court,  and  seriously  contemplated  further  prosecutions 
of  the  same  in  the  Supreme  Court,  and  would  have  done  so  but  for 
fear  of  being  compelled  to  elect  whether  he  would  accept  the  remis- 
sion; as  it  was  he  managed  to  carry  on  the  litigation  for  five  years 
after  he  had  the  remission,  in  his  pocket,  involving  the  collector  in 
double  vexation  and  expense.  Nor  does  the  defendant  admit  that 
the  Amazon  and  United  States  and  cargoes  stood  in  precisely  the 
same  situation  in  law  and  fact  with  the  ship  "Good  Friends,"  or 
were  suffered  to  await  the  decision  of  that  case;  on  the  contrary  he 
has  understood  and  believes,  that  each  of  the  two  classes  of  cases, 
(classing  the  cargoes  with  the  ships  respectively,)  depended  on  evi- 
dence peculiar  to  each  case;  the  cases  of  the  Amazon  and  United 
States  and  cargoes  being  more  favorable  to  the  claimants  than  the 
cases  of  the  ship  Good  Friends  and  cargo;  and  that  the  latter  was 
the  more  flagrant  and  plain  case  for  condemnation. 

"As  to  the  said  several  agreements  between  the  said  J.  A.  Bayard 
and  A.  McLane,  this  defendant  in  the  first  place  submits  to  the  court 
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that  no  obligation  as  of  contract,  capable  of  being  enforced  at  law  or 
equity  arose  out  of  the  same;  that  they  were  honorary  in  their  effect 
and  imposed  no  duty  cognizable  at  law  or  equity;  and  moreover,  if 
not  positively  illegal,  they  were  against  the  manifest  policy  of  law, 
and  especially  against  the  well  settled  policy  of  this  court  and  of 
every  other  court  of  equity,  and  so  always  repudiated  from  the  as- 
sistance of  equity  to  carry  them  into  effect,  as  tending  to  champer- 
ty and  maintenance." 

But  he  also  contends  that  there  never  has  been  any  execution  or 
performance  of  said  agreements  on  the  part  of  J.  A.  Bayard,  laying 
any  consideration  legal,  equitable  or  moral,  for  any  claim  to  a  share 
of  the  proceeds  and  avails  of  the  judgment  of  the  Supreme  Court 
establishing  the  collector's  right  to  a  moiety  of  the  duties  exacted  of 
the  claimants  by  the  law  of  remission.  That  the  entire  considera- 
tion for  said  agreements  had  failed  at  the  death  of  Mr.  Bayard,  and 
had  never  been  supplied.  On  this  account  as  well  as  because  of  an 
entire  change  of  the  whole  ground  of  controversy,  and  of  the  title 
and  claim  by  which  Col.  McLane,  without  any  aid  from  Mr.  Bay- 
ard, finally  recovered  anything,  the  complainants'  claim  has  no  just 
or  equitable  foundation. 

He  admits  that  J.  A.  Bayard  took  part  in  the  argument  before  the 
District  Court  in  the  case  of  the  ship  "Good  Friends,"  which  was  all 
the  service  he  ever  rendered  in  that  case,  except  occasional  consul- 
tations and  advice  before  the  trial.  And  such  an  argument  before 
the  court  of  first  instance,  over  whose  decision  two  appeals  lay,  was 
the  least  important  and  the  least  consequential  of  all  the  services 
stipulated  to  be  performed.  That  in  truth  there  has  been  no  avails 
either  from  that  argument  itself  or  from  the  case  in  which  it  was 
made,  as  the  avails  arose  from  the  cargo  and  not  the  ship;  and  from 
remission,  not  from  condemnation.  He  denies  that  Mr.  Bayard  ren- 
dered any  service  in  the  separate  case  of  the  cargo  of  the  Good 
Friends,  except  what  might  have  resulted  from  the  influence  of  his 
argument  in  the  case  of  the  ship.  "He  believes,  but  is  not  quite  cer- 
tain, that  there  was  no  argument  of  counsel  in  the  separate  case  of 
the  cargo."  Mr.  Bayard  took  no  part  in  either  of  the  cases,  after 
they  were  removed  by  appeal  to  the  Circuit  Court,  and  never  render- 
ed any  service  in  the  cases  of  the  "United  States"  and  "Amazon,"  in 
performance  of  the  memorandum  agreement  of  the  8th  of  May,  1813, 
which  was  altogether  prospective  and  executory,  and  looked  to  ser- 
vices to  be  performed  after  Mr.  Bayard's  return  from  Europe. 
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The  answer  further  contended  that  the  fund  finally  recovered  was 
in  no  respect  the  fruits  of  condemnation,  or  of  any  recovery,  within 
the  contemplation  of  the  parties  to  the  agreements:  that  the  whole  of  the 
fund  itself,  and  the  claim  and  title  of  the  collector  to  it  resulted  from  cir- 
cumstances, and  from  an  event  and  judicial  decision  of  an  entirely  new 
case,  created  after  Mr.  Bayard  had  ceased  to  act  as  counsel  under 
said  agreement;  and  conducted  and  concluded  at  great  trouble  and 
expense  to  the  collector.  The  defendant  cannot  estimate  the  amount 
of  such  expenses,  but  they  were  very  great.  He  is  also  unable  to 
render  an  exact  account  of  the  money  received  by  A.  McLane  in 
his  lifetime  or  now  due  to  himself,  until  certain  settlements  are  had 
at  the  treasury.  The  district  attorney  of  Philadelphia  collected  of 
Mr.  Girard,  as  double  duties  $53,245  00,  of  which  there  was  paid 
into  the  treasury  $26,622  60,  and  to  A.  McLane  $14,622  60. 

The  defendant  denied  any  admissions  to  either  of  complainants  of 
any  interest  which  J.  A.  Bayard's  estate  had  in  the  suit  of  A.  McLane 
with  the  United  States;  on  the  contrary,  he  supposed  that  Mr.  Bay- 
ard in  his  lifetime,  and  his  representatives  since,  had  fully  waived 
and  abandoned  any  idea  of  interest  under  said  agreements. 

The  defendant,  also,  in  an  amended  answer  to  complainants'  bill, 
set  out  the  fact  that  J.  A.  Bayard  was  retained  as  counsel  for  the 
United  States  in  the  case  of  the  Good  Friends,  and  paid  for  his  ser- 
vices in  said  cause  a  fee  of  five  hundred  dollars;  upon  which  he  con- 
tended that  Mr.  Bayard  was  fully  paid  by  the  United  States,  for  all 
the  professional  services  he  rendered  in  that  case;  and  that  he  never 
rendered  any  service  whatever  to  the  said  Allen  McLane. 

Upon  the  hearing  below,  the  chancellor  dismissed  the  complain- 
ants' bill  on  the  following  grounds:  1st.  That  this  being  a  contract 
between  attorney  or  counsel  and  client,  entered  into  pendente  lite,  it 
was  invalid  and  void,  if  not  on  account  of  its  tendency  to  champerty 
and  maintenance,  upon  the  ground  of  the  confidential  relation  sub- 
sisting between  them  and  the  great  power  and  influence  of  the  former 
over  the  latter.  {Wahnsly  vs.  Booth,  2  Atk.  25:  Saiinderson  vs.  Glass, 
2  Atk.  296;  Welles  vs.  Middleton,  Cox  12;  Orman  vs.  Hutchinson,  13 
Vesey,  jr.  52;  Morse  vs.  Royal,  12  Vesey,  jr.  372;  Wood  vs.  Downes, 
18  Vesey,  jr.  119.)  2d.  That  the  memorandum  indorsement  of  the 
8th  of  May,  1813,  designed  to  extend  the  contract  of  x\pril  21,  1812, 
to  all  the  Amelia  Island  cases,  was  not  a  contract  for  want  of  the  as- 
sent of  Mr.  Bayard,  which  did  not  appear.     3d.  That  the  contract 


148  Bayard  vs.  McLane. 

of  1812,  was  executory  in  its  nature,  and  bound  Mr.  Bayard  to  ren- 
der his  services  as  counsel  in  all  the  courts  of  the  United  States  until 
final  recovery; — that  these  services  could  not  be  substituted  by  ano- 
ther;— that  the  entire  performance  of  these  services  was  a  condition 
precedent  to  the  right  of  recover}',  either  at  law  or  in  equity;  (the 
parties  here  being  in  equity  merely  because  the  defendant  is  executor 
of  both  the  original  parties,  and  could  not  be  sued  at  law:)  that  such 
performance  was  not  rendered  by  Mr.  Bayard  before  his  death;  and 
he  was  not  entitled  to  compensation  either  on  the  ground  of  perform- 
ance, or  on  a  quantum  meruit  as  for  a  part  performance.  (1  Vent. 
177,  219;  3  Salk.  95,  Powell  on  Conet.  358;  2  Doug.  698;  1  H.  Blac.  273, 
«.;  2  Wm.  Blac.  1312,  Thorpe  vs.  Thorpe,  Lord  Raymond,  665,  HoU 
28,  96;  8  East  437;  6  Maule  &  Sel.  78;  7  T.  Rep.  381;  1  East  619;  8 
Taunt.  576;  6  East  710;  6  T.  Rep.  320,  Cutter  vs.  Powell,  2  Smithes 
Cases  1;  23  Law  Lib.  1;  1  Eq.  Ca.  Ah.  209;  2  Ihid  210;  2  Bibh  410; 
Shep.  Touch.  ]80;  Drexv  vs.  Hanson,  6  Ves.  678;  Ker  vs.  C lottery , 
Sugd.  Vend.  251;  17  Ves.  jr.  401;  14  Itid  149;  1  Cox  274,  Poole  vs. 
Shergold,  13  Ves.  78.)  And  if  the  case  had  been  put  on  the  ground  of 
a  claim  for  part  compensation  to  the  extent  of  the  services  rendered, 
he  would  have  considered  himself  precluded  by  Mr.  Bayard's  receipt 
for  $500,  in  full  for  the  whole  amount  of  service  rendered  from  send- 
ing any  issue  to  a  jury  to  find  by  their  verdict,  that  which  the  par- 
ties in  their  lifetime  had  fully  adjusted,  valued  and  settled. 
Whereupon  this  appeal  was  taken. 

The  appeal  was  elaborately  argued  at  a  previous  term  before 
judges  Black,  Harrington  and  Layton;  by  Messrs.  Frame  and  Re- 
verdy  Johnson  (of  Baltimore)  for  the  appellants,  and  by  Messrs.  Wm. 
H.  Rogers,  Meredith  and  Sergeant  (of  Philadelphia,)  and  Walter  Jones 
(of  Washington  City,)  for  the  respondent.  In  consequence  of  the 
death  of  judge  Black,  before  judgment,  no  decision  could  be  made; 
and  the  cause  now  stood  for  another  hearing,  the  court  now  consist- 
ing of  R.  H.  Bayard,  Chief  Justice,  and  Judges  Harrington,  Lay- 
ton  and  MiLLiGAN. 

Frame,  for  complainants,  moved  the  court  to  certify  to  the  gover- 
nor "that  there  is  a  legal  exception  to  the  chief  justice  and  judge 
Milligan,  so  that  there  is  no  quorum  in  the  coiirt  to  try  this  cause;" — 
with  a  view  to  the  appointment  of  a  judge  ad  litem. 

The  chief  justice  was  a  party;  and  judge  Milligan  the  brother-in- 
law  of  the  other  party. 
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The  Constitution,  (Art.  6,  sec.  7,)  makes  this  court,  on  appeal  from 
chancery,  to  consist  of  the  chief  Justice  and  three  associate  judges, 
any  three  of  them  to  be  a  quorum.  Sec.  9  provides,  that  the  gover- 
nor shall  have  power  to  commission  a  judge  ad  litem  to  decide  any 
cause  in  which  there  is  a  legal  exception  to  the  chancellor  or  any 
judge,  so  that  such  appointment  is  necessary  to  constitute  a  quorum 
in  either  court.  The  Legislature  by  act  of  1832  (8  vol.  93,  sec.  7,) 
enacted  that  ''interest  in  the  event  of  a  cause  either  of  himself  or  of 
his  parents,  grand-parents,  children,  grand-children,  his  brother,  sis- 
ter, nephew  or  niece,  uncle  or  aunt,  his  brother-in-law  or  his  son-in- 
law,  shall  be  deemed  cause  of  legal  exception  to  a  judge;"  and  it 
shall  be  the  duty  of  the  governor  to  commission  a  judge  ad  litem,  if 
such  appointment  be  necessary  to  constitute  a  quorum.  But  the  Le- 
gislature by  act  of  1833  (8  vol.  285,)  repealed  the  act  of  1832,  so 
far  as  it  fixed  the  causes  of  disqualifica,tion. 

Per  Curiam: 

Harrington,  Justice. — It  is  difficult  to  account  for  the  course  of 
legislation  on  this  subject,  but  it  was  certainly  not  designed  by  the 
Legislature  of  1833,  in  repealing  the  7th  sec.  of  the  act  of  1832,  to 
express  the  opinion,  that  the  matters  therein  contained  should  no 
longer  be  deemed  causes  of  legal  exception  to  a  judge.  This  is  evi- 
dent because  a  direct  interest  in  the  event  of  the  suit  is  one  of  the 
causes  of  exception  mentioned  in  that  section,  and  the  Legislature 
cannot  be  supposed  to  have  intended  to  deny  that  this  was  a  legal 
ground.  The  Legislature  would  not  even  have  the  power  to  remove 
such  an  exception,  as  it  is  a  fundamental  principle  of  natural  justice, 
recognised  by  the  constitution  in  the  provision  for  impartial  trials, 
F  that  no  man  shall  be  the  judge  in  his  own  cause.  It  is  probable,  there- 
fore, that  the  Legislature  considered  this  seventh  section  as  contain- 
ing an  imperfect  summary  of  the  various  grounds  of  legal  exception; 
or  more  probably  thought  that  any  legislative  construction  was  un- 
necessary and  improper  as  a  guide  to  the  courts,  which  might  be 
safely  left  to  establish  causes  of  legal  exception  for  their  own  govern- 
ment, there  being  at  least  no  danger  that  any  judge  would  desire  to 
sit,  or  would  sit,  in  an  improper  case. 

The  common  law  seems  to  have  been  very  jealous  on  this  subject, 
and  anxious  to  exclude  the  judge  in  any  case  where  there  was  any 
degree  of  interest  or  relationship  calculated  to  bias  his  judgment. 
This  caution  has  been  even  extended  by  the  judges  themselves 
acting  on  their  own  feelings  of  delicacy,  where  such  feelings  could 
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be  indulged  without  a  denial  of  justice.  Anciently  a  judge  could 
not  try  a  civil  or  criminal  case  in  the  county  in  which  he  was 
born  or  inhabited  (3  Chit.  Gen.  Prac.  9;)  and  extreme  of  caution 
that  has  not  been  brought  down  to  modern  times,  but  which  was 
not  without  foundation  in  correct  views  of  the  human  character.  It 
has  even  been  followed  to  a  certain  extent  in  the  organization  of  our 
Superior  Court,  in  which  neither  of  the  associate  judges  is  allowed  to 
sit  in  the  trial  of  causes  in  the  county  where  he  resides. 

Although  this  strictness  of  the  common  law  has  been  done  away 
with  by  statute  in  England,  as  being  inconvenient  in  practice  and 
unreasonable,  yet  the  bias  arising  or  supposed  to  arise  from  interest 
or  relationship,  is  still  deemed  legal  exception  to  a  judge.  It  seems 
recently  to  have  been  decided,  that  a  judge  could  not  sit  in  a  cause 
wherein  his  deceased  wife's  nephew  was  interested;  a  degree  of  con- 
nexion or  relationship  far  more  remote  than  that  of  judge  Milligan 
to  one  of  the  parties  in  this  cause. 

It  would  be  difficult  and  improper  at  present  to  lay  down  any  ge- 
neral rule  on  the  subject.  The  books  do  not  announce  any  such  rule, 
but  those  of  high  authority  indirectly  apply  to  it  the  same  reasons 
that  would  operate  as  an  objection  to  an  arbitrator,  or  constitute  a 
ground  of  challenge  to  a  juryman.  (3  Chit.  Gen.  Prac.  10;  2  Ibid 
83;  4  Mod.  226;  Comb.  218;  Hard.  44;  Hob.  87;  3  Blac.  Com.  299.) 
"Affinity  or  alliance  by  marriage  is  a  principal  challenge  (to  a  ju- 
ror,) and  equivalent  to  consanguinity  when  it  is  between  either  of 
the  parties,  as  if  the  plaintiff  or  defendant  marry  the  daughter  or 
cousin  of  the  juror,  or  the  juror  marry  the  daughter  or  cousin  of  the 
plaintiff  or  defendant,  and  the  same  continues,  or  issue  be  had  which 
is  still  living.''     (1  Co.  Litt.  157,  a.  1  Leon  88.) 

At  present  it  is  only  necessary  for  us  to  say,  that  the  relationship 
of  brother-in-law  to  a  party  in  the  cause  (and  of  course  of  uncle  to 
the  children  of  such  party,)  is  a  legal  exception  to  a  judge,  and 
disqualifies  him  in  law  from  sitting  judicially  in  the  cause,  however 
it  may  be  in  point  of  fact.  We  doubt  not  that  the  fear  of  bias  arising 
from  such  relationship  would  be  quite  as  likely  to  influence  the  judge 
against  the  party  to  whom  he  is  related,  but  that  also  would  show 
that  the  exception  is  a  proper  one,  and  that  all  danger  of  bias  either 
way  ought  to  be  avoided. 

We  therefore  direct  an  entry  to  be  made  on  the  records  of  this 
court  that  in  the  case  now  pending,  wherein  x\nn  Bayard  et  al.  are 
complainants,  and  Louis  ^McLane  defendant,  there  is  legal  exception  to 
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the  Hon.  Eichard  H.  Bayard,  chief  justice,  and  the  Hon.  John  J.  Milli- 
gan  associate  judge,  two  of  the  judges  of  this  court;  so  that  the  ap- 
pointment of  a  judge  ad  Utem  is  necessary  to  constitute  a  quorum  for 
the  trial  of  said  cause;  and  it  is  further  ordered  and  directed,  that 
the  clerk  certify  a  copy  of  this  entry  to  His  Excellency,  the  Gover- 
nor. 

Upon  this  certificate  the  governor  appointed  and  commissioned 
the  Hon.  George  B.  Bodney,  of  New  Castle  county,  a  judge  ad  litem, 
in  the  place  of  judge  ^Milligan,  and  the  cause  was  afterwards  heard 
at  an  adjourned  term,  before  judges  Haxrington,  Lay  ton  and  Rod- 
ney. 

December  term,  18-10.  This  cause  was  now  again  argued  by 
Messrs.  Frame  and  Johnson,  (with  whom  was  Mr.  Coniegys,)  for  the 
appellants;  and  Messrs.  Meredith,  Sergeant  and  Jones,  (with  whom 
were  Messrs.  IV.  H.  Rogers  and  Wales,)  for  the  appellee. 

The  principal  exhibits  in  the  cause  were  the  following: — 

Xo.  1. — The  contract  with  its  modifications. 
Articles  of  agreement  made  the  twenty-first  day  of  April,  A.  D., 
1812,  between  Allen  McLane  of  the  one  part,  and  James  A.  Bayard 
of  the  other  part  Avitness,  that  whereas,  the  said  A.  McLane,  as 
collector  of  the  Delaware  district,  has  seized  as  forfeited  under  the 
laws  of  the  United  States,  the  ship  "Good  Friends,"  Robert  Thomp- 
son master,  now  lying  at  Xew  Castle,  belonging  to  Stephen  Girard, 
of  Philadelphia.  Now  it  is  agreed -between  the  said  parties,  that  the 
said  J.  A.  Bayard  shall  render  his  services  as  counsel  in  the  courts 
of  the  L^nited  States,  for  the  purpose  of  obtaining  the  condemnation 
of  the  property  seized  as  aforesaid,  and  in  consideration  thereof  the 
said  Allen  McLane  agrees  and  promises  to  pay  to  the  said  J.  A.  Bay- 
ard, one  moiety  or  half  part  of  what  may  be  finally  recovered  under 
or  by  virtue,  or  in  consequence  of  the  said  seizure;  and  the  said  J. 
A.  Bayard  agrees,  in  case  nothing  be  recovered,  to  demand  no  com- 
pensation for  any  services  he  may  render.  In  witness  whereof  the 
parties  have  hereunto  set  their  hands  and  seals  the  day  and  year 
above  written. 

A.  McLaxb,  [l.  s.] 

J.  A.  Bayard.       [l.  s.] 

Sealed  and  delivered  in 

presence  of 

Axx  Smith. 
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23d  April,  1812.  Upon  the  request  of  Mr.  jMcLane,  it  is  agreed 
between  him  and  J.  A.  Bayard,  that  the  agreement  made  yesterday 
betwen  the  said  parties,  shall  be  so  varied  that  Louis  McLane  shall 
be  considered  as  one  of  the  counsel  in  the  case  relative  to  the  "Good 
Friends,"  and  shall  divide  with  both  the  said  parties,  so  that  each 
shall  be  entitled  to  one-third  of  what  may  be  recovered.  The  whole 
amount  recovered  to  be  divided  in  three  equal  parts. 

A.  McLane, 
J.  A.  Bayard. 

I  agree  that  the  within  arrangement  shall  apply  to  all  the  Amelia 
Island  cases,  which  were  pending  at  the  date  thereof. 

A.  McLane. 

Wilmington,  May  8,  1813. 

No. — 2.  Letter  from  J.  A.  Bayard  to  S.  Spackman. 

Washington,  16th  May,  1812. 

Dear  Sir, — I  received  by  the  mail  yesterday  your  letter  of  the  13th 
instauL.  You  will  have  the  goodness  to  recollect  the  nature  of  the 
engagement  you  made  with  me  as  to  the  two  ships,  the  Amazon  and 
United  States.  You  presented  yourself  to  me  only  in  the  character 
of  informer,  and  took  my  opinion  only  upon  the  manner  and  form  of 
the  information  being  conveyed  to  the  collector,  to  entitle  you  to 
claim  as  informer.  A  legal  defence  against  forfeiture  was  not  thought 
of.  If  that  had  been  the  course  designed  to  be  pursued,  you  certainly 
would  not  have  spoken  of  the  claim  of  informer,  which  supposes  a 
forfeiture. 

The  collector  applied  to  me  to  be  concerned  for  the  government 
against  the  "Good  Friends."  The  application  was  entirely  consis- 
tent with  the  service  I  expected  to  render  you.  The  service  in  both 
cases  would  be  directed  to  a  condemnation,  and  the  particular  in- 
terest of  informer  had  no  connection  with  the  general  question  of 
condemnation.  When  I  found  Messrs.  Thompson  &  Maris  concern- 
ed in  the  cases  which  you  had  retained  me,  I  thought  that  I  could 
render  them  important  service  here  upon  their  petition,  which  would 
be  in  no  degree  repugnant  to  the  duty  I  should  owe  the  collector  in 
the  case  of  the  "Good  Friends,"  which  was  likely  to  take  a  very  dif- 
ferent direction.  As  it  seems,  however,  that  Messrs.  Thompson  & 
Maris  mean  to  set  up  a  defence  against  the  forfeiture,  and  not  to  have 
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recourse  to  a  petition^  it  is  very  evident  that  I  cannot  serve  them  and 
the  collector  at  the  same  time. 

It  does  appear  to  me,  that  the  cases  are  entirely  destitute  of  de- 
fence, and  I  have  a  letter  from  Mr.  Rodney,  in  which  he  recom- 
mends the  petition.  You  are  entirely  deceived  in  the  suggestion  that 
the  bonds  will  not  be  prosecuted.  I  have  taken  some  pains  to  ascer- 
tain the  disposition  and  views  of  the  government  on  the  subject,  and 
had  made  some  progress  in  an  arrangement  which  I  thought  highly 
advantageous  to  Messrs.  M.  &  T.  As  I  cannot  render  the  services 
which  are  now  expected,  I  of  course  return  the  retainer  paid  me. 
It  is  in  a  check  on  the  Bank  of  Delaware,  which  will  be  paid  at  the 
Bank  of  Pennsylvania. 

The  trouble  that  I  have  had  in  the  business  is  not  worth  thinking 
<if,  and  I  have  only  to  hope  that  the  course  which  Messrs.  M.  &  T. 
are  now  pursuing  may  be  attended  with  a  better  result  than  the  one 
which  I  should  have  advised. 

My  engagements  with  you,  I  shall  of  course  consider  at  an  end. 
I  am  Sir,  with  esteem  and  respect, 

Your  obedient  servant, 

J.  A.  Bayard. 

Mr.  Samuel  Spackman. 

The  concluding  sentence  of  this  letter,  as  originally  written  and 
erased  was,  "My  engagements  endijig  with  you,  I  shall  of  course  con- 
sider myself  at  liberty  to  accede  to  any  proposition  on  the  other 
side." 

No.  3.  Letter  from  Col.  McLane  to  James  A.  Bayard,  dated  Janua- 
ry 13,  1813,  informing  him  that  he  had  just  returned  from  Phila- 
delphia, and  that  the  first  bonds  in  the  Amelia  Island  cases  became 
due  last  Saturday  for  duties,  and  he  had  collected  them  without 
any  other  difficulty  than  the  trouble  and  expense  of  a  visit  to  the 
concern.  He  was  fearful  that  he  should  not  get  through  with  "the 
Superior  case"  as  well — speaks  of  his  difficulties  and  embarrassments 
in  relation  to  several  suits  growing  out  of  these  seizures — asks  ad- 
vice of  Mr.  Bayard;  and  adds,  "your  attention  to  my  interest  multi- 
ply the  many  obligations  I  am  under  to  you,  and  I  flatter  myself  you 
will  not  have  cause  to  say  that  I  am  unmindful  of  your  favor." 

No.  4.  Letter  from  same  to  same,  dated  February  9,  1813,  inform- 
ing him  of  the  seizure  of  "the  French  prize,"  which  would  probably  oc- 
VOL.  III.  20 
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casion  "another  disagreeable  lawsuit;"  and  hoping  that  he  would  con- 
sider himself  as  retained  for  the  defence.  He  adds,  "I  have  fallen  in 
with  the  ship  Tiber,  from  Liverpool,  full  of  British  merchandise,  con- 
signed to  the  same  concern  that  was  interested  in  the  shipments  last 
April  from  Great  Britain.  I  have  seized  the  Tiber  on  the  Delaware, 
and  have  her  at  Port  Penn,  and  if  Judge  Fisher  continues  to  deliver 
on  bond,  I  shall  have  my  hands  full.  I  wish  to  retain  you  in  this 
case  also,  for  which  you  shall  be  recompensed  and  interested  as  in 
the  Amelia  cases." 

No.  5. — Letter  from  Col.  McLane  to  R.  H.  Bayard. 

Collector's  Office, 

Wilmington,  Del.,  June  12,  1816. 

Dear  Sir, — Inclosed  I  send  you  the  records,  &c.,  in  the  case  of  the 
Good  Friends.  We  are  jointly  interested  in  this  case,  but  particularly 
lays  on  me,  as  I  have  expended  considerable  of  my  private  funds. 
You  will  please  to  take  the  case  into  consideration,  and  should  you 
be  of  the  opinion  we  have  any  chance  to  recover,  we  will  concert  mea- 
sures when  we  meet.  I  expect  to  be  in  Philadelphia  the  first  week 
of  July  next. 

Most  respectfully,  I  am  Sir, 

Your  obedient  servant, 

A.  McLaxe. 
R.  H.  Bayard,  Esq. 

No.  6.  The  record  of  the  suit  of  Col.  McLane's  ex'r.  vs.  The  Uni- 
ted States,  for  a  share  of  the  double  duties. 

Nos.  7  to  12.  Correspondence  between  R.  H.  Bayard  and  Louis 
McLane,  in  February  and  March,  1832,  after  the  decision  of  the  suit 
in  the  Supreme  Court,  claiming  for  Mr.  Bayard's  estate  an  interest  in 
the  amount  recovered  in  that  suit  under  the  agreement  of  1812,  and 
proposing  a  reference,  which  was  declined. 

No.  13. — Receipts  of  J.  A.  Bayard  and  L.  McLane. 

1812,  December  7.  Received  of  Allen  McLane,  Esq.,  collector 
of  the  Delaware  district,  five  hundred  dollars,  paid  as  a  fee  in  behalf 
of  the  United  States,  for  services  as  counsel  in  the  case  of  the  libels 
at  the  suit  of  the  United  States  against  the  ship  Good  Friends  and 
cargo.  This  case  involved  several  incidental  questions,  which  on 
different  occasions  were  discussed.     The  trial  in  chief  before  the  Dis- 
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trict  Court  continued  eight  days,  and  the  argument  four  days.  The 
valuation  of  the  property  in  dispute  exceeded  three  hundred  thousand 
dollars,  and  the  case  was  defended  by  three  counsel  retained  in  be- 
half of  Stephen  Girard,  the  claimant  of  the  ship  and  cargo. 

J.  A.  Bayard. 
Triplicate, 

1812,  December  7.  Eeceived  of  Allen  McLane,  Esq.,  collector 
of  the  Delaware  district,  five  hundred  dollars,  paid  as  a  fee  in  behalf 
of  the  United  States,  for  services  as  counsel  in  the  case  of  the  libels 
at  the  suit  of  the  United  States  against  the  ship  Good  Friends  and 
cargo.  This  case  involved  several  incidental  questions,  which  on 
different  occasions  were  discussed.  The  trial  in  chief  before  the 
District  Court  continued  eight  days,  and  the  argument  four  days. 
The  valuation  of  the  property  in  dispute  exceeded  three  hundred 
thousand  dollars,  and  the  case  was  defended  by  three  counsel  retain- 
ed in  behalf  of  Stephen  Girard,  the  claimant  of  the  ship  and  cargo. 

Louis  McLane. 

Triplicate. 

No.  14. — Receipts  of  C.  J.  Ingersoll. 

Philadelphia,  6th  February,  1819. 

As  attorney  of  the  United  States  of  America,  and  by  virtue  of  au- 
thority from  the  treasury  department,  I  hereby  acknowledge  to  have 
this  day  received  from  Stephen  Girard,  Esq.,  the  sum  of  fifty-three 
thousand  two  hundred  and  forty-five  dollars  and  twenty  cents,  being 
the  amount,  principal  and  interest,  of  the  additional  duties  due  in  the 
case  of  the  cargo  of  the  ship  Good  Friends,  libelled  for  forfeiture  in 
the  Delaware  district,  and  claimed  by  the  said  Stephen  Girard,  which 
sum  of  money  is  now  paid  and  received  in  conformity  with  the  de- 
cree of  the  Circuit  Court  of  the  United  States  for  the  Delaware  dis- 
trict, pronounced  on  the  29th  day  of  September  last,  in  full  satisfac- 
tion of  all  claim  and  demand  on  the  part  of  the  United  States  in  the 
said  case,  and  satisfaction  is  to  be  entered  according  to  this  receipt. 

C.  J.  Ingersoll. 
Witness  present. 
A.  McLane. 

Philadelphia,  IGth  August,  1819. 

Eeceived  this  day,  Edward  Thompson,  Esquire,  three  bonds  in 
the  penal  sums  of  $50,000  each,  conditioned  to  pay  the  several  sums 
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of  $5,519  52,  $5,519  53,  and  $5,519  52,  in  three  installments,  which 
several  sums  when  so  paid  will  be  in  full  payment  of  his  proportion  or 
half  part  of  the  additional  duties,  as  they  are  called,  payable  in  the  case 
of  cargo  of  the  ship  Amazon,  imported  by  Thompson  &  Maris,  and 
seized  for  forfeiture  in  the  Delaware  district,  and  of  all  suits  therefor 
in  Delaware  and  Pennsylvania;  it  being  understood,  however,  that 
this  is  not  to  be  considered  as  discharging  the  estate  of  Richard  Ma- 
ris, deceased,  from  liability  in  the  premises. 

C.  J.  Ingdrsoll, 
Attorney  for  the  U.  States  and  of  Allen  McLane,  Col.  of  Delaware. 

No.  15. — Letter  from  J.  A.  Bayard  to  Capsar  A.  Rodney. 

Washington,  Gth  May,  1812. 

My  Dear  Sir, — ^I  received  yesterday  your  letter  dated  the  4th,  and 
which  verifies  the  proverb,  that  it  is  an  ill  wind  which  blows  no  one 
any  good.  In  the  case  of  the  Amazon,  I  was  retained  by  Mr.  Spade- 
man as  informer.  He  mentioned  to  me  the  names  of  no  persons  con- 
cerned in  the  ship  or  cargo.  I  have  since  learnt  that  the  retainer 
was  paid  in  behalf  of  Thompson  &  Maris,  of  Philadelphia.  But  I 
must  tell  you  very  frankly,  that  I  have  not  been  able  to  discover  the 
smallest  ground  upon  which  to  rest  a  legal  defence. 

Will  you  have  the  bounty  to  communicate  to  me  your  views  of 
the  subject,  in  order  that  I  may  review  and  recall,  if  necessary,  the 
advice  given  to  Thompson  &  Maris.  I  have  recommended  to  them 
to  petition,  supposing  it  to  be  a  clear  case  of  forfeiture  under  the  law. 
In  the  meantime  I  have  been  carrying  on  a  quasi  negotiation  with 
the  secretary,  in  the  event  of  relying  upon  the  clemency  of  the  go- 
vernment. The  acts  of  Matthews  are  disavowed;  they  must  be  taken 
as  destitute  of  all  legal  authority,  and  I  do  not  in  consequence  allow 
them  to  influence  the  case  in  my  consideration  of  it. 

I  have  reason  to  believe  very  good  terms  may  be  made  at  the 
treasury,  and  until  you  have  the  goodness  to  enlighten  me  I  shall  in- 
cline to  think  that  the  best  course  to  pursue. 

*  «  «  *  4>  *  * 

Adieu,  may  God  bless  you, 

Sincerely  yours, 

J.  A.  Bayard. 

Among  the  exhibits  were  also  the  records  of  the  District  and  Cir- 
cuit Court,  notes  of  Mr.  Bayard's  argument,  &c.,  &c. 
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The  leading  facts  presented  by  the  bill,  answer  and  exhibits,  were 
the  following: — 

1812,  April       19.  The  collector  seized  the  ship  Good  Friends  and 
cargo. 
"  20.  He  seized  the  ship  Amazon  and  cargo. 

"  23.  He  seized  the  United  States  and  cargo. 

The  Good  Friends  was  valued  at  $5,000:— her  cargo  $298,458  85 
Amazon,  "  4,500  "  316,124  73 

United  States,    "  9,000  "  12,617  60 

Contract  retaining  Mr.  Bayard  as  counsel. 
Contract  varied  so  as  to  admit  Mr.  L.  McLane. 
Separate  libels  filed  against  each  ship  and  cargo. 
Mr.  Bayard  declines  to  be  employed  in  the  case  of 
the  United  States  and  Amazon,  to  resist  forfeit- 
ure, but  solicits  remission. 
Mr.  Bayard  argued  the  case  of  the  Good  Friends, 
in  the  District  Court, 
7.  The  collector  paid  Mr.  Bayard,  and  also  Mr.  L. 
McLane  each  a  fee  of  $500,  on  the  part  of  the 
government  for  this  argument. 
The  first  duties  were  paid  to  the  collector  on  the 
cargoes  of  these  ships. 
15.  The  District  Court  entered  a  decree  of  condemna- 
tion in  the  case  of  the  ship  Good  Friends. 
Decree  against  the  cargo,  without  argument.     Ap- 
peals were  taken  from  these  decrees  to  the  Cir- 
cuit Court. 
Col.   McLane   agreed  that  the  contract  of  1812 

should  extend  to  all  the  cases. 
James  A.  Bayard  sailed  for  Europe. 
Congress  authorized  a  remission  of  the  forfeitures. 
Conditional  remission  obtained  in  the  cases  of  the 
Amazon  and  cargo. 
24.  Same  as  to  the  Good  Friends,  on  payment  of  dou- 
ble duties. 
Mr.  Girard  paid  the  costs  in  the  District  Court. 
Eemissions  in  the  cases  of  the  United  States  and 


Nov.  and  Dec, 


Dec. 


1813,  Jan. 


March 


April       17 


May 


8 


C( 

9. 

July 

29. 

Dec. 

21. 

1814,  Feb. 


March 
June 

1815,  July 

181 6,  June 


16 
15 


cargo. 
31.  Mr.  Bayard  returned  from  Europe,  and  died  Aug.  6. 
12.  Col.  McLane's  letter  to  Mr.  E.  H.  Bayard. 
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1817,  Nov.  The  remissions  were  pleaded  in  the  District  Court. 

1818,  Sept.        29.  The  decrees  of  the  District  Court  affirmed  in  the 

Circuit  Court,  subject  to  the  remissions.  Ap- 
peals taken  to  the  Supreme  Court,  but  never 
prosecuted. 

1819,  Feb.  6.  Mr.  Girard  paid  the  United  States  $53,245  20,  for 

additional  duties  on  the  cargo  of  the  Good  Friends. 
Aug.        16.  Edward  Thompson  paid  $16,558  57  on  the  Ama- 
zon's cargo. 
1822,  Oct.  Suit    commenced    by    the    collector   against    the 

United  States,  for  his  share  of  the  double  duties. 
The  Circuit  Court  decreed  against  him  and  he 
apealed. 

1831,  Jan.  The  death  of  Col.  McLane  was  suggested. 

1832,  Jan.  The  Supreme  Court  reversed  the  decree  of  the  Cir- 

cuit Court,  and  the  collector's  representative  re- 
covered one-half  the  double  duties. 
Feb.  and  Mar.        Correspondence  between  K.  Bayard  and  L,  McLane 
relative  to  the  claim  of  Mr.  Bayard's  estate  on 
the  money  so  recovered. 

Mr.  Frame,  for  the  appellants: — Is  the  contract  between  Col. 
McLane  and  Mr.  Bayard  illegal?  It  was  opposed  below  on  two 
grounds,  on  one  or  both  of  which  the  chancellor  decided  against  it,  viz: 
1st.  "That  it  falls  within  the  law  of  maintenance  and  champerty.  2d. 
That  from  the  relation  of  the  parties,  as  attorney  or  counsel  and  client, 
it  is  such  a  contract  as  public  policy  will  not  permit  to  be  enforced." 

1st.  The  champerty. — In  regard  to  the  maintenance,  an  excep- 
tion is  extended  by  all  the  authorities  to  the  profession  of  the  law. 
(2  Hazvk.  P.  C.  401,  tit.  Maintenance,  ch.  83,  sec.  37-8-9;  5  Comyn's 
Dig.,  tit.  Maintenance  B.;  3  Cozven's  Rep.  648;  1  Russel  on  Crimes 
179-80.)  The  28  Edw.,  Stat.  1,  chap.  11,  which  is  the  great  statute 
on  the  subject  of  maintenance,  expressly  excepts  lawyers. 

The  mere  matter  then  of  taking  a  fee  for  the  conducting  a  cause 
is  not  unlawful.  Is  there  any  thing  in  the  terms  of  this  contract 
that  makes  it  illegal,  or  amounts  to  champerty,  which  is  a  species  of 
maintenance?  A  contract  to  involve  the  objection  of  champerty, 
must  be  made  with  a  party  to  the  suit;  and  the  champertor  must  con- 
duct the  cause  at  his  own  expense,  either  in  the  whole  or  part.  (4 
Blac.  Com.  135;  2  Coke's  Institutes  208;  3  Comyn's  Dig.  26,  Mainte- 
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nance,  A.  2;  1  Russell  on  Crimes  179;  2  Chitty's  Crim.  Law  235,  n.  a.; 
Jac.  Lazv  Diet.,  tit.  Champerty;  3  Coke's  Litt.,  by  Thomas  531,  n.  L.) 
In  this  case  the  contract  was  not  made  by  any  party  to  these  pro- 
ceedings. The  several  informations  filed  against  the  ships  Good 
Friends,  &c.,  and  their  cargoes,  were  filed  by  direction  of  the  trea- 
sury department  of  the  U.  S.,  in  the  name  of  the  U.  S.,  and  the  suits 
were  conducted  and  carried  on  by  the  U.  S.;  and  not  by,  or  in  the  name 
of  Col.  McLane.  The  government  always  controlled  the  proceeding; 
begun;  had  the  power  to  stop;  and  did  finally  stop  them  by  remitting 
the  forfeitures  to  the  claimants  on  certain  terms.  How  in  such  a 
case  could  there  be  any  danger  of  an  improper  stirring  up  of  the 
suits,  which  is  the  evil  to  which  the  law  of  champerty  was  intended 
to  apply?  Where  the  State  is  a  party,  it  cannot  because  of  its  dig- 
nity and  character,  be  subject  to  the  influence  of  the  evils  of  cham- 
perty; and,  of  course,  the  prohibitions  of  the  law  on  that  subject  can- 
not apply  to  such  a  case.  For  in  champerty  both  the  parties  are 
equally  criminal  and  equally  liable  to  indictment.  This  cannot  ap- 
ply to  the  government  of  a  country.  In  all  cases  of  public  prosecu- 
tions, which  it  is  the  policy  of  the  government  to  encourage,  this  doc- 
trine of  champerty  and  maintenance  cannot  apply.  The  lesser  policy 
which  prohibits  such  an  intermeddling  in  suits,  for  the  sake  of  public 
peace  and  quiet,  yields  to  the  greater  policy  of  the  government  to 
encourage  such  intermeddling,  for  the  sake  of  a  greater  public 
good.  The  object  of  these  forfeitures  is  the  due  enforcement  of  the 
collection  of  the  revenue;  in  these  cases  the  non-intercourse  laws  pro- 
<5eeded  on  a  still  higher  policy.  They  were  passed  in  a  very  trying 
crisis  of  American  affairs;  to  countervail  the  oppressive  acts  of  two 
great  powers  of  Europe;  their  object  was  to  coerce  these  powers  to 
an  arrangement  with  this  country;  to  a  proper  respect  for  our  rights; 
and,  incidentally  to  prevent  the  necessity  of  war.  Of  course  the 
highest  policy  of  the  government  was  to  enforce  and  procure  the  most 
rigid  execution  of  them.  The  laws  of  the  United  States  make  it  the 
collector's  duty  to  bring  and  prosecute  these  suits.  (3  U.  S.  Laws 
199;  4  ib.  243;  act  of  March,  1829;  the  non-intercourse  act.) 

If  by  the  law  of  England  then,  there  is  nothing  in  this  contract 
which  would  make  it  illegal  as  involving  champerty,  much  less  is  there 
by  the  law  of  Delaware,  I  affirm  that  it  has  never  been  regarded  as 
the  violation  of  any  law,  much  less  of  any  criminal  law  of  this  State, 
for  a  lawyer  to  contract  for  a  contingent  fee — a  portion  of  what  was 
recovered 
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It  never  can  be  contended  that  the  act  of  15  Geo.  2,  (1  Dela- 
ware Laws  239,)  against  barratry,  maintenance  and  champerty  em- 
braced all  the  old  law  on  this  subject,  as  existing  at  that  day  in 
England,  many  of  the  provisions  of  which  were  so  absurd  that 
they  have  been  long  since  repudiated  by  common  sense  and  com- 
mon consent  there.  The  old  law  grew  out  of  a  state  of  society  and 
of  things  there  which  never  had  an  existence  here,  much  less  at  so 
late  a  day  as  1812,  when  this  contract  was  made.  (2  Hawk.  407,  et. 
seq.;  Stat.  28,  Edward  1,  ch.  11;  2  Hunie's  History  of  England  319-20; 
2  Coke's  Inst.  209;  3  Cowen's  Rep.  643  to  646;  4  Term.  Rep.  340;  1 
Russell  on  Crimes  179.) 

The  assignment  of  a  chose  in  action  was  originally  considered  a 
clear  act  of  maintenance.  But  at  the  time  of  the  passing  of  our  law 
against  maintenance,  such  an  assignment  was  clearly  legal  here. 
Our  act  of  15  Geo.  2,  (1  Del.  Laws,  117,)  could  never,  therefore, 
have  been  intended  to  introduce  the  whole  English  law  of  mainte- 
nance. 

The  practice  and  usage  and  common  opinion  of  the  profession  has 
influence  in  the  construction  of  a  statute,  especially  as  to  its  extent. 
(5  Cranch  Rep.  22,  31-2;  1  Harr.  Rep.  560,  Martin's  lessee  vs.  Roach.) 
It  is  often  an  important  ingredient  in  legal  judgment.  (9  Law.  Lib. 
6,  7,  8,  Ram.  on  Judgment;  1  Taunt.  448.)  I  state  it  then  as  the 
uniform  opinion  of  the  bar  of  this  State,  who  have  practised  accord- 
ingly, that  unless  the  agreement  to  divide  the  avails  of  the  suit  was 
also  accompanied  by  an  agreement  on  the  part  of  the  attorney  to 
pay  costs,  it  would  not  be  a  violation  of  the  law  prohibiting  cham- 
perty. Such  I  have  shown  to  be  a  material  ingredient  in  the  offence 
under  the  English  law;  and  is  contained  in  the  definition  of  cham- 
perty, as  referred  to  by  the  Legislature  in  the  margin  of  the  act  of 
1819. 

I  conclude  then,  that  this  contract  cannot  be  objected  to  for  any 
supposed  violation  of  the  law  against  champerty. 

2d.  Attorney  and  client. — I  proceed  to  examine  the  other  ob- 
jection, that  a  court  of  equity  will  not  enforce  a  contract  between 
attorney  and  client,  because  of  the  supposed  influence  of  the  one 
over  the  other. 

I  do  not  deny  that  there  are  many  cases  in  the  English  books  which 
show  that  Courts  of  Chancery  look  with  a  jealous  eye  on  such  con- 
tracts; and,  in  many  cases,  have  refused  to  enforce  them.  These 
are  cases  of  attorney  and  client,  and  not  of  counsel  and  client;  for  in 
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England  the  compensation  of  counsel  is  always  honorary,  and  never 
to  be  enforced  at  law  or  in  equity.  (3  Blac.  Com.  28;  2  Atk.  Rep. 
332.)  Mr.  Bayard's  contract  was  to  render  service  as  counsel.  Such 
contracts  could  not  be  enforced  there  in  any  court;  and  the  cases 
cited  cannot  be  supposed  to  apply  to  counsel;  but,  in  this  State,  and 
in  most  if  not  all  the  States  of  this  Union,  and  in  the  United  States 
courts,  a  contract  with  a  lawyer  for  professional  services  as  coun- 
sel may  be  enforced,  either  at  law  or  in  equity. 

The  reason  of  the  English  rule  is  often  said  to  be  based  upon  the 
supposed  influence  of  the  attorney  over  his  client.  In  my  view  the 
true  reason  is  derived  out  of  their  statutory  enactments  which  fix  the 
fees  of  the  attorney,  beyond  which  he  can  by  no  contract  go,  and  in 
relation  to  which  he  is  not  permitted  to  make  any  contract,  other 
than  that  which  the  law  establishes.  (Tidd's  laiv  of  costs  86-7,  92.) 
The  Stat.  3  Jac.  1,  ch.  7,  sec.  1,  requires  attornies  to  render  bills  of 
fees  to  their  clients;  and  no  action  can  be  brought  before  such  bill  is 
delivered  in  writing  to  have  it  taxed.  The  Stat.  2  Geo.  2  ch.  23, 
(1728,)  is  the  great  statute  on  this  subject;  and  all  the  cases  cited 
below  or  here  are  subsequent  to  that  statute:  the  decisions  proceed 
on  the  ground  that  the  fees  are  regulated  by  law,  subject  to  be  taxed; 
and  the  courts  of  equity  ought  not  to  enforce  any  contracts  in  rela- 
tion to  them.  (2  Atk.  27;  lb.  298;  2  Vesey,  jr.  201-3;  1  Vesey  & 
Beanie  126-7.)  This  matter  of  fees  stands  on  very  different  grounds 
in  the  State  of  Delaware.  The  right  to  contract  for  and  recover 
fees  is  a  legal  right,  capable  of  enforcement.  {Smith  E.  Davis  vs. 
Walker's  adm'r.,  2  Harr.  Rep.  125;  Stevens  vs.  Manges,  1  Harr.  Rep. 
129.)  In  England,  physicians'  fees  stand  on  the  same  ground,  (4 
Term  Rep.  317,)  yet  physicians  have  often  recovered  here.  (Sykes  vs. 
War's,  adm'r.;  Same  vs.  Graham;  Same  vs.  Cooper;  Same  vs.  Harper.) 
In  these  cases  the  defence  was  set  up  and  yet  a  recovery  was  had. 

The  question  then  is,  broadly,  whether  in  Delaware  parties  shall 
not  be  permitted  to  make  their  own  contracts  with  their  attornies 
and  counsel;  whether  there  is  any  policy  to  prohibit  it;  or  other  rea- 
son why  courts  of  law  and  equity  shall  not  enforce  a  fair  contract 
between  counsel  and  client.  I  admit,  that  if  any  thing  of  fraud  or 
oppression  appears,  it  would  vitiate  the  contract,  and  a  Court  of 
Chancery  would  relieve  against  it.  But  where  the  contract  is  not 
so  vitiated,  it  imposes  a  legal  liability;  the  services  of  counsel  are 
recognized  as  forming  the  consideration  for  a  promise.  When  once 
settled  that  such  services  are  an  adequate  consideration  for  a  legal 
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promise,  such  contracts  must  be  enforced  in  any  court  having  juris- 
diction of  the  subject.  There  cannot  be  one  law  for  the  courts  of 
common  law  and  another  for  courts  of  equity. 

It  is  for  the  advantage  of  the  client  to  allow  of  such  agreements. 
Such  services  cannot  be  dispensed  with;  the  law  does  not  and  can- 
not settle  the  amount  of  compensation,  and  if  parties  cannot  be  per- 
mitted to  agree  upon  it  themselves,  it  must  be  left  to  the  decision  of 
a  jury  in  all  cases,  or  not  enforced  at  all;  and  the  profession  will  be 
driven  to  exact  payment  in  all  cases  in  advance.  This  would  be 
manifestly  against  public  policy. 

The  right  to  contract  for  a  fee  being  established,  the  contingent 
nature  of  such  fee  cannot  affect  the  question.  Throwing  out  now 
the  idea  of  champerty,  the  mere  contingent  nature  of  the  fee  cannot 
make  that  unlawful  which  would  otherwise  be  lawful.  That  provi- 
sion in  this  contract  was  manifestly  for  the  benefit  and  ease  of  the 
client. 

In  the  English  cases  the  principle  of  their  decisions  is  not  to  disal- 
low the  attorney  all  compensation;  though  they  repudiate  the  con- 
tract as  against  public  policy,  they  still  allow  the  attorney  his  full  legal 
fees.  (3  Ves.  &  Bea.  175;  2  Atk.  298;  1  Ves.  &  Bea.  126;  18  Ves. 
jr.  120.)  But  the  chancellor  here  has  dismissed  the  complainants' 
bill  and  refused  him  any  relief. 

3d.  Construction  of  the  contract  and  performance. — Having 
thus  considered  the  objections  to  the  enforcement  of  this  contract,  I 
proceed  to  examine  as  to  the  services  of  Mr.  Bayard,  and  his  right 
to  compensation  according  to  the  contract.  I  contend  that  Mr.  Bay- 
ard rendered  a  full,  substantial  compliance  with  his  contract  and 
performance  of  it  in  all  the  Amelia  Island  cases,  and  thus  entitled  him- 
self to  the  one  full  third  part  of  the  avails  of  those  cases.  After  such 
a  lapse  of  time  (twenty-five  years,)  it  is  difficult  to  produce  full  proof 
of  these  services;  especially  after  the  death  of  the  parties,  the  judges 
before  whom  the  cause  was  tried,  and  almost  all  the  contempora- 
ries. The  answer  of  the  defendant  admits  that  Mr.  Bayard  render- 
ed some  services: — that  he  took  part  in  the  argument  in  the  case  of 
the  ship  "Good  Friends"  in  the  District  Court: — that  this  case  is  the 
only  one  that  was  argued: — that  the  other  cases,  the  Amazon  and 
United  States,  and  their  cargoes,  never  proceeded  to  trial  and  judg- 
ment:— that  the  case  of  the  Good  Friends  was  prosecuted  to  judg- 
ment in  the  District  Court;  an  appeal  taken  to  the  Circuit  Court 
where  the  judgment  was  affirmed  without  argument,  and  an  appeal 
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to  the  Supreme  Court,  which  was  abandoned;  and  that  the  case  of 
the  cargo  of  the  "Good  Friends"  was  not  argued  in  the  District 
Court.  Mr.  Bayard,  therefore,  argued  the  only  case  that  was  ever 
argued  in  any  court  on  the  subject  matter  of  this  agreement.  This 
argument  lasted  eight  days. 

But  the  defendant  contends,  that  because  other  collateral  suits  and 
proceedings  at  the  treasury  department  sprung  up  in  relation  to  these 
Amelia  Island  cases,  and  also  a  controversy  between  Mr,  McLane 
and  the  United  States,  collateral  to  and  arising  out  of  these  cases; 
and  in  the  conducting  and  argument  of  which  cases  and  controver- 
sies Mr.  Bayard  took  no  part,  that  therefore  he  did  not  perform  his 
contract. 

What  did  the  contract  require  of  Mr.  Bayard?  1st.  As  to  the 
character  of  the  services.  Professional  services  as  counsel;  not  as 
attorney.  He  was  not  bound  to  file  the  libels,  or  prepare  the  cases 
for  trial.  That  was  the  duty  of  the  district  attorney,  and  he  per- 
formed it.  He  was  only  bound  to  argue  the  cases  on  the  question 
of  forfeiture,  whenever  such  argument  was  necessary;  and  also  to 
give  counsel  and  advice  in  relation  to  those  cases.  He  was  not 
bound  to  argue  a  case  that  never  came  up  for  argument.  2d.  The 
object  of  his  services  and  their  extent.  Services  as  counsel  of  Mr. 
McLane  in  the  courts  of  the  U.  S.,  "for  the  purpose  of  obtaining  the 
condemnation  of  the  property  seized  as  aforesaid;"  that  is,  seized  as 
forfeited.  The  forfeiture  was  the  object  and  end  towards  which  Mr. 
Bayard's  services  were  to  be  directed.  On  that  forfeiture  the  right 
of  the  collector  to  a  portion  of  the  forfeiture  arose,  which  was  the 
object  of  the  suits;  and  the  mode  by  which  the  collector  should  re- 
ceive in  pursuance  of  the  decree  of  forfeiture,  whether  by  a  sale  by 
the  marshall,  or  through  the  treasury  department,  under  a  qualified 
or  conditional  remission,  had  nothing  to  do  with  the  contract.  As 
to  solicitations  at  the  treasury,  or  the  conducting  of  controversies 
between  that  department  and  the  collector,  Mr.  Bayard  was  not 
bound  by  the  terms  of  his  contract  to  lend  any  aid  or  counsel. 

The  court  will  intend  that  the  contract  was  made  in  reference  to 
the  laws  of  the  land;  and  it  cannot  be  supposed  that  the  parties  to 
this  contract  intended  to  bind  Mr.  Bayard  to  resist  the  constitutional 
right  of  the  claimants  to  petition  Congress  for  remission,  or  of  the 
government  to  remit  these  forfeitures.  (4  Laivs  U.  S.  581.)  The 
act  of  29th  July,  1813,  for  the  remission  of  these  forfeitures  was  con- 
stitutional, and  was  a  legislative  remission.     (6  Peters'  Rep.  411.) 
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Independently  of  the  special  act  of  1813,  there  was  a  discretionary 
power  in  the  secretary  of  the  treasury  to  remit  these  forfeitures.  (4 
Laws  U.  S.  217,  sec.  18;  2  Ibid  585.)  The  special  relief  law  in  this 
case,  passed  29th  July,  1813,  (4  vol.  581,)  gives  the  same  right  of 
remission,  as  in  the  act  of  2d  Jan.  1813,  (4  vol.  485,)  which  makes 
it  the  duty  of  the  secretary  of  the  treasury  to  remit.  The  special 
relief  law  then  in  the  cases  of  the  Good  Friends,  Amazon  and  United 
States,  was  a  legislative  remission  of  these  forfeitures,  on  terms.  No 
discretion  left  to  the  secretary — no  statement  of  facts  necessary  to 
be  procured  from  the  district  judge.  Then  what  becomes  of  the  al- 
legations in  the  answer,  that  ^Mr.  McLane  was  put  to  great  cost 
and  exjiense  in  resisting  the  applications  to  the  district  judge  for  a 
statement  of  facts,  and  in  resisting  the  petitions  to  the  treasury  de- 
partment? Such  resistance  Avas  useless — was  directed  to  a  futile 
object — was  in  direct  opposition  to  a.  law  of  the  land;  and  no  aid 
could  have  been  demanded  or  expected  from  Mr.  Bayard  in  such 
controversies. 

Again,  it  is  apparent  that  Mr.  Bayard  was  not  bound  by  his 
contract  to  resist  these  applications  for  remission,  for  they  were 
founded  on  the  forfeiture;  which  forfeiture  was  the  end  and  object 
towards  which  he  was  to  render  his  services.  The  defendant  his 
by  his  answer  assumed  that  Mr.  Bayard  was  bound  to  prosecute 
these  cases,  not  only  to  forfeiture,  but  to  a  final  condemnation  in  the 
court  of  the  last  resort,  or  elsewhere;  and  that  this  was  a  condition 
precedent  to  his  right  to  any  compensation.  This  we  deny.  The 
language  of  the  contract  is  not  that  he  shall  be  entitled  if  there  shall 
be,  or  upon  obtaining,  a  final  condemnation  of  the  property;  but  that 
he  shall  render  his  services  in  the  courts  of  the  United  States  "for 
the  purpose  of  obtaining  the  condemnation  of  the  property  seized;" 
and,  in  consideration  thereof,  he  was  to  have  a  share  of  what  should 
be  finally  recovered  "in  consequence  of  the  seicttre"  and  not  in  con- 
sequence of  the  condemnation.  It  was  then  entirely  within  the  terms 
of  the  contract,  that  Mr.  Bayard  might  have  become  entitled  to  a 
share  of  what  was  recovered  in  consequence  of  the  seizure,  without 
any  condemnation.  The  parties,  cognizant  of  the  law  that  the  cases 
might  result  in  a  remission  before  the  condemnation,  so  contracted 
as  to  give  Mr.  Bayard  compensation  for  his  services,  even  though 
the  cases  should  not  proceed  to  condemnation.  This  proves  that  his 
fee  was  not  dependent  on  a  condemnation  only.  The  condemnation 
was  the  utmost  extent  to  which  his  services  could  be  required,  but 
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it  does  not  follow  that  such  condemnation  was  actually  to  be  had 
before  his  right  to  an}-  compensation,  arose. 

I'now  proceed  to  contend  that  Mr.  Bayard  was  not  bound  to  give 
his  services  in  the  suit  between  the  collector  and  the  United  States, 
for  his  share  of  the  double  duties,  paid  as  a  condition  of  the  remis- 
sion. This  case  was  a  totally  new  suit,  between  new  parties;  and  so 
stated  in  the  answer.  It  was  for  the  purpose  of  obtaining  distribu- 
tion of  the  avails  of  the  condemnation;  for  ascertaining  the  share  to 
which  the  collector  was  entitled.  "Was  Mr.  Bayard  bound  by  his 
contract  to  aid  in  this  suit?  AVe  say,  no.  Much  less  did  his  failure 
to  do  so  destroy  and  annul  his  right  to  a  share  of  the  forfeiture,  which 
had  been  earned  by  aiding  to  procure  that  forfeiture.  Suppose  a 
sale  had  taken  place  under  these  condemnations,  and  the  money  re- 
ceived by  the  marshall,  and  that  he  had  made  default  and  had  to  be 
sued  by  the  collector.  "Would  Mr.  Bayard  in  that  case  have  been 
also  bound  to  conduct  the  proceedings  against  the  marshall?  And 
would  his  neglect  to  do  so  have  been  a  forfeiture  of  all  right  to  com- 
pensation for  his  services  in  obtaining  condemnation?  Certainly  not. 
Was  he  bound  also  to  prosecute  suits  against  all  the  claimants  of 
this  property,  on  their  duty  l)onds?  To  be  sure  he  would  have  had 
an  interest  in  all  these  suits;  as  he  had  an  interest  in  the  suit  of  Col. 
McLane  against  the  United  States;  and,  having  such  interest,  he  was 
bound  to  bear  a  portion  of  the  expenses  of  that  suit,  and  would  have 
been  liable  even  in  case  of  a  failure;  but  the  question  is  not  what 
were  the  rights  or  the  liabilities  of  Mr.  Bayard  as  a  party  interested 
in  that  suit;  but  it  is  whether  he  was  bound  by  his  contract  to  act  as 
counsel  in  that  case.  The  answer  sets  up  the  neglect  of  Mr.  Bayard  and 
of  his  representatives  to  aid  in  theproseciitionof  that  suit,as  a  forfeiture 
or  abandonment  of  their  interest.  Our  reply  is — 1st.  That  they  were 
minors.  2d.  That  Mr.  L.  McLane  was  also  a  representative  of  ^Mr. 
Bayard's  estate;  and  3d.  That  the  suit  against  the  United  States, 
could  have  been  brought  only  in  the  name  of  the  collector,  whose 
rights  were  by  no  means  impaired  by  the  neglect  of  these  parties  to 
come  forward  and  aid  him. 

I  proceed  now  to  show  that  Mr.  Bayard  did  render  a  strict  com- 
pliance with  his  contract;  and  give  all  the  professional  aid  that,  as 
the  matter  turned  out,  it  was  necessary  for  him  to  give,  for  the  pur- 
pose of  securing  the  condemnation,  or  which  by  his  contract  he  was 
bound  to  render;  and  that  he  thereby  became  entitled  to  the  compen- 
sation stipulated  for  by  that  contract. 
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The  "Amelia  Island  cases,"  comprised  the  ships  Good  Friends, 
Amazon  and  United  States,  and  Uieir  cargoes.  The  reasonable  con- 
struction of  the  contract  and  intendment  of  the  parties,  embraced  the 
cargo  with  the  ships  respectively.  The  "property  seized"  was  the 
ships  and  cargo;  and,  in  common,  understanding,  speaking  of  the  ship 
involves  her  contents.  The  receipt  produced  by  the  defendant  states 
that  the  argument  was  in  the  case  of  the  ship  and  cargo.  The  ar- 
gument in  the  case  of  the  ship  was  necessarily  an  argument  against 
the  cargo.  The  ship  was  to  be  condemned  because  of  the  condem- 
nation of  the  cargo.  All  the  cases  depended  on-  the  same  grounds 
as  the  "Good  Friends."  The  answer  somewhat  evasively  denies 
this.  But  in  the  defendant's  letter  to  R.  H.  Bayard  of  the  3d  of 
March,  1832,  he  not  only  admits  but  insists  on  the  entire  similarity 
of  all  the  cases,  and  "that  to  lead  to  or  procure  a  remission  in  one, 
necessarily  produced  a  remission  in  all."  Why  then  would  not  an 
argument  in  one  operate  as  an  argument  in  all.  Again:  all  the  ves- 
sels came  from  the  same  place;  with  the  same  description  of  cargoes; 
all  touched  at  Amelia  Island,  and  all  arrived  in  the  Delaware,  and 
were  seized  about  the  same  time.  They  were  all  libelled  at  the  same 
time,  and  in  the  same  court.  The  same  law  applied  to  all.  The 
cargoes  were  in  nearly  the  same  case  with  the  ships.  A  forfeiture 
of  the  ship  was  necessarily  a  forfeiture  of  the  cargo.  (4  U.  S.  Laws 
212.)  After  the  condemnation  of  the  "Good  Friends,"  none  of  the 
other  cases  were  suffered  to  go  to  trial;  but  the  claimants  fled  to  the 
treasury  for  remission.  The  record  entries  and  proceedings  in  all 
the  cases,  the  same.  The  libels  all  but  copies  one  of  the  other. 
Same  commissions  and  same  interrogatories  and  same  depositions  in 
all  the  cases;  of  course  the  same  testimony.  Same  agreements  of 
counsel  as  to  the  depositions  being  read  in,  each  case.  The  letter 
from  J.  A.  Bayard  to  Spackman  implies  that  they  are  the  same  cases, 
and  returns  the  retainer.  The  ground  of  defence  taken  applied  equal- 
ly to  all  the  cases.  That  the  owners  were  justified  by  a  clearance 
from  Amelia  Island,  then  in  possession  of  General  Matthews,  under 
authority,  as  it  was  alledged,  of  the  United  States:  that  the  declara- 
tion, of  war  was  virtually  a  repeal  of  the  non-intercourse  laws.  All 
these  grounds  of  defence  were  met  and  answered  by  Mr.  Bayard, 
in  the  case  of  the  Good  Friends,  and  the  answer  equally  applied  to 
all.  It  was  not  a  matter  lying  before  a  jury,  in  which  there  might 
have  resulted  a  different  verdict  on  the  same  state  of  facts;  but  it  was 
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before  the  same  judge;  on  the  same  facts;  same  law  and  same  argu- 
ment; and  the  decision  must  necessarily  have  been  the  same. 

Mr.  Bayard,  therefore,  in  arguing  the  case  of  the  Good  Friends, 
did  in  effect  argue  all  the  cases,  and  did  operate  and  produce  the 
same  result  as  if  there  had  been  an  argument  in  all  the  twenty-four 
cases,  and  in  all  the  courts.  But  by  the  contract  Mr.  Bayard  was 
not  bound  to  argue  a  case  which  never  came  up  for  argument;  and 
the  answer  shows  that  the  other  cases  never  were  tried.  So  in 
reference  to  his  absence  from  the  country.  He  was  bound  to  be 
here  only  when  his  services  were  wanted  for  counsel  or  argument  in 
any  of  these  cases,  in  any  court  on  the  question  of  forfeiture;  and 
he  was  present,  efficiently  aiding  on  all  such  occasions.  Mr.  Bay- 
ard then  gave  his  counsel  and  services  in  the  courts  of  the  United 
States  in  these  cases,  whenever  they  were  needed  or  could  be  useful. 

The  answer  says  that  Girard,  the  owner  of  the  Good  Friends,  se- 
riously prosecuted  an  appeal  from  the  decision  in  the  District  Court. 
Look  at  the  record.  The  entry  of  the  appeal,  the  continuances  and 
the  final  confirmation,  without  argument  and  pro  forma,  subject  to 
the  remission,  constitute  this  serious  prosecution  of  appeal.  And 
Girard  had  all  the  time  a  remission  in  his  pocket  on  which,  and  not 
on  any  hopes  from  his  appeal,  he  relied.  Mr.  Bayard  had  by  his 
argument  in  the  District  Court,  operated  a  condemnation:  that  con- 
demnation remained  until  the  other  side  produced  a  change.  He 
was  not  bound  to  meet  them  in  any  other  court,  until  they  so  pro- 
ceeded as  to  render  it  necessary  for  him  to  appear.  As  counsel  in 
the  cause  he  had  the  right  to  judge  when,  and  where,  and  in  what  re- 
spects, and  manner,  his  counsel  and  services  would  be  most  effectu- 
al; and  when  they  were  not  needed  at  all;  his  judgment  in  this  re- 
spect being  subject  to  the  examination  of  this  court.  If  the  opinion 
of  this  court  is,  that  there  was  no  occasion,  subsequent  to  the  decree 
in  the  District  Court,  on  which  the  services  of  Mr.  Bayard  were 
needed  in  the  courts  of  the  United  States,  then  his  contract  was  ful- 
ly complied  with.  The  answer  admits  that  there  was  no  such  oc- 
casion, after  his  argument  and  before  his  sailing  to  Europe.  Where 
is  the  evidence  that  there  Avas  any  such  occasion  afterwards? 

Mr.  Bayard  being  such  counsel  and  interested  in  one-third  of  the 
recovery,  had  the  right  to  judge  of  the  time  and  manner  of  render- 
ing services,  even  to  the  favoring  a  resort  to  the  treasury  for  condi- 
tional remission,  if  he  judged  that  course  for  the  interest  of  his  client. 

The  amount  of  the  fee  earned  by  one  argument  instead  of  many. 
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which  might  have,  but  did  not,  become  necessary,  can  have  no 
weight  in  construing  this  contract.  There  is  no  hardship  in  it.  No 
part  of  it  was  to  come  out  of  Col.  McLane's  pocket.  None  of  his 
"hard  earnings,"  as  the  answer  calls  it,  but  a  share  of  the  spoil — a 
contingent  share,  earned  by  Mr.  Bayard  in  the  contribution  of  his 
valuable  professional  services,  as  much  as  by  the  collector  in  the  mere 
act  of  seizure.  And  it  was  but  a  choice  with  Mr.  Bayard,  whether 
he  should  take  the  large  contingent  fee  of  Mr.  McLane,  or  the  very 
large  certain  fees  offered  him  by  the  rich  claimants  Girard,  Thomp- 
son &  ]\Iaris,  Spackman  and  others. 

Finally,  the  letter  from  A.  McLane  to  R.  H.  Bayard,  stating  that 
"we  are  jointly  interested  in  the  forfeiture,"  (and  this  was  nearly  a 
year  after  Mr.  Bayard's  death,)  is  a  recognition,  of  Mr.  Bayard's 
complete  performance  of  his  contract. 

Memorandum  agreement  of  8th  May,  1813. — The  answer  assumes 
that  the  indorsement  of  the  8th  of  February,  1813,  had  a  prospec- 
tive contemplation,  for  services  to  be  performed;  whereas  we  con- 
tend that  it  was  only  a  recognition  of  the  former  agreement,  and  of 
the  services  performed  under  it.  Mr.  Bayard  was  about  to  sail  for 
Europe,  and  might  never  return;  and,  having  been  before  that  time 
actually  engaged  in  all  the  cases,  this  indorsement  was  made  solely 
as  evidence  of  the  interest  he  had  in  the  recovery  in  all  the  cases. 
What  is  the  evidence  that  he  was  retained  in  all  th^  Amelia  Island 
cases.  1st.  The  return  of  the  fee  to  Spackman,  on  the  16th  of  May, 
1812.  2d.  The  letters  of  Col.  McLane  to  J.  A.  Bayard,  under  date 
of  13th  January  and  9th  February,  1813,  speak  of  all  the  cases,  the 
last  speaking  of  the  "Tiber,"  another  ship  consigned  to  the  same  con- 
cern as  those  engaged  in  the  shipments  last  spring,  retains  Mr.  Bay- 
ard and  says  he  shall  be  "recompensed  and  interested  as  in  the  Ame- 
lia cases."  But  the  answer  states  that  Mr.  Bayard  was  engaged  by 
some  of  the  claimants  in  the  other  Amelia  cases.  He  was  retained 
by  Spackman,  as  an  informer,  and  of  course  having  the  same  inte- 
rest with  the  collector  to  produce  a  condemnation;  and  he  returned 
the  fee  the  moment  he  discovered  that  Spackman's  interest  was  not 
identical  with  the  collector's.  Spackman  deceived  him.  He  never 
was  employed  by  Thompson  &  Maris.  Yet  this  is  relied  on  in  the 
answer  as  evidence  that  Mr.  Bayard  had  abandoned  his  contract 
with  Col.  McLane;  when  he  afterwards,  the  day  before  he  left  the 
United  States,  took  care  to  secure  in  writing  an  indorsement  on  the 
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original  contract,  showing  that  it  equally  extended  to  all  the  Amelia 
Island  cases. 

But  if  it  be  conceded  that  the  agreements  as  to  the  Good  Friends 
and  the  other  ships  are  distinct,  it  is  impossible  that  proceedings  in 
relation  to  the  other  ships  should  be  an  abandonment  of  the  former 
agreement;  and  the  decree  of  the  chancellor  dismissing  the  bill  is, 
therefore,  erroneous.  The  answer,  anticipating  this  conclusion,  at- 
tempts to  restrict  the  contract  to  the  ship  Good  Friends,  without  the 
cargo;  and  then  states  that  nothing  was  finally  recovered  on  account 
of  the  ship.  The  contract  was  for  the  avails  of  the  seicnrc;  the  car- 
go was  seized  as  well  as  the  ship;  and  the  forfeiture  was  on  account 
of  the  ship,  as  well  as  the  cargo.  The  acts  are  entitled  for  the  re- 
lief of  the  owners  of  the  ship;  the  decree  of  forfeiture  was  on  account 
of  both,  and  the  amount  of  the  forfeiture  was  ascertained  by  refer- 
ence to  duties  on  the  goods,  merely  as  a  measure  of  forfeiture,  or 
punishment.  The  decree  was  not  for  duties  on  goods  eo  nomine, 
but  for  a  gross  sum  as  penalty  or  forfeiture,  to  be  measured  by  the 
amount  of  double  duties;  and  this  forfeiture  resulted  in  consequence 
of  the  seizure  of  the  ship  as  well  as  the  cargo.  Even  if  it  should  be 
doubtful  how  much  was  recovered  on  account  of  the  seizure  of  the 
ship,  and  how  much  of  the  cargo,  this  court  would  take  means  to  do 
justice;  and  has  the  power  to  order  an  issue  to  be  tried  by  a  jury. 
The  contract  was  for  the  avails  of  the  seizure,  not  of  the  forfeiture — 
seizure  was  as  to  the  collector  the  title.  His  interest  accrued  en- 
tirely from  the  seizure.     (6  Peters'  Rep.  404-12;  1  Wheat.  Rep.  462.) 

Payment  of  the  fee  by  the  United  States. — Another  objection 
in  the  amended  answer  is,  that  Mr.  Bayard  has  been  paid  for  his 
services  in  these  cases.  The  receipt  is  for  $500,  for  services  ren- 
dered the  United  States.  Does  it  follow  that  this  is  in  payment  of 
services  rendered  to  Col.  McLane?  The  U.  States  was  interested 
as  well  as,  and  more  than.  Col.  McLane.  There  is  nothing  unusual  in 
two  parties  equally  interested  in  a  suit,  both  employing  the  same 
counsel.  The  U,  States  paid  in  a  certain  fee  of  $500.  The  collector 
contracted  to  pay  a  contingent  portion  of  the  amount  recovered. 
And  on  the  8th  of  May  subsequent  to  this  payment  Col.  McLane, 
imder  his  own  hand,  recognized  his  agreement  as  in  full  force. 

Quantum  meruit. — Finally,  supposing  that  the  respondent  does 
establish  before  this  court  that  Mr.  Bayard  did  fail  to  perform  the 
full  and  entire  amount  of  services  contracted  for,  it  cannot  be  denied 
that  he  did  perform  some  service,  and  valuable  service,  for  which 

VOL.  III.  22 


170  Bayard  vs.  McLane. 

he  is  entitled  to  compensation,  and  for  which  he  ought  to  have  had 
a  decree.  In  a  court  of  law  where  this  case  would  have  been,  but 
for  the  relation  of  the  parties — in  an  action  of  assumpsit,  with  a  de- 
claration on  the  special  contract  and  a  proof  of  such  part  perfor- 
mance, the  plaintiff  would  be  entitled  to  recover  compensation  for 
his  services  as  on  a  quantum  meruit.  (4  Bos.  &  Pull.  355;  Buller's 
N.  P.  139;  Chitty  Cont.  276.)  If  this  be  the  rule  of  a  court  of  law, 
more  especially  is  it  the  doctrine  of  a  court  of  equity,  whose  princi- 
ples do  not  favor  forfeiture,  but  go  for  equitable  compensation.  (3 
Cond.  Ch.  Rep.  549;  2  Sch.  &  Ufroy  347,  684;  1  Mad.  Ch.  Pr.  362.) 
The  doctrines  of  the  law  often  hold  a  party  to  strict  compliance,  and 
operate  hardly  even  to  the  exclusion  of  justice;  but  courts  of  equity 
hold  the  most  liberal  doctrines  in  favor  of  recovery,  where  equity  and 
right  require  the  extension  of  the  rules  which  would  operate  at  law. 

Messrs.  Meredith,  Sergeant  and  Jones,  for  appellee: — The  scope  and 
end  of  this  bill  are  for  a  specific  performance  of  a  contract;  for  a 
discovery  of  the  amount  of  a  particular  fund,  and  for  a  division  of 
that  fund.  In  such  a  case,  calling  on  a  court  of  equity  for  its  aid  to 
execute  a  contract,  it  is  important  to  inquire  what  is  the  contract;  is 
it  lawful;  is  it  reasonable;  is  it  fair;  have  the  parties  asking  its  execu- 
tion entitled  themselves  to  the  active  interposition  of  this  court;  have 
they  done  equity;  do  they  come  with  clean  hands? 

There  are  many  cases  where  the  court  will  not  aid  to  enforce  a 
contract,  in  which  it  would  not  set  aside  such  contract. 

This  as  a  contract  between  attorney  and  client,  in  which  the  client 
agrees  to  give  to  the  attorney  one-half  of  a  very  large  claim,  for  his 
services  as  counsel  in  enforcing  that  claim  in  the  courts  of  the  TJ. 
States.  The  lawyer  agreed  to  render  services  as  counsel  in  the 
courts  of  the  IT.  States,  for  the  purpose  of  obtaining  the  condemna- 
tion of  certain  property  seized.  But  it  is  said  that  he  was  only  ta 
perform  services  as  counsel,  and  not  as  attorney;  that  he  was  only 
bound  to  argue  the  case  when  it  came  up  for  argument;  not  even  to 
do  that  if,  in  his  judgment,  he  thought  such  argument  unnecessary. 
And  we  are  told  that  an  argument  in  the  instance  court,  not  only 
dispensed  with  an  argument  in  both  of  the  appellate  courts,  but  dis- 
pensed with  his  services  in  the  preparation  of  the  cause  in  all  these 
courts,  and  in  all  other  arguments,  in  all  other  matters  or  causes, 
which  might  be  necessary  to  make  available  the  fruits  of  forfeiture 
and  condemnation.     In  such  a  contract,  with  such  performance,  the 
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court  in  the  beginning  is  asked  to  say  whether  the  consideration  is 
reasonable;  whether,  in  reference  to  the  eternal  principles  of  equity 
and  right,  such  is  a  proper  contract  for  a  court  of  equity  to  enforce. 

We  might  also  ask  whether  this  case  comes  here  at  a  time,  and 
in  a  way  to  entitle  it  to  equitable  consideration.  Mr.  Bayard  was 
retained  but  in  one  case,  that  of  the  ship  Good  Friends.  He  did 
but  one  act  in  performance  of  his  contract.  He  received  from 
the  collector  a  fee  of  $500,  for  this  service.  He  went  abroad;  aban- 
doned the  cases,  and  died.  His  representatives  took  no  charge 
oi  them;  contributed  neither  counsel  nor  money.  It  was  impossible 
for  them  to  contribute  the  stipulated  service;  and  when  called  on  for 
even  a  substituted  performance,  they  refused  in  any  way  to  aid  in  the 
struggle  in  which  Col.  McLane  wore  out  his  life  and  fortune.  Now, 
after  the  lapse  of  twenty  years,  after  the  death  of  both  parties,  these 
old  papers  are  brought  to  light,  and  a  large  claim  founded  upon 
them,  to  share  the  results  of  this  struggle.  The  Court  of  Chancery 
has  a  repugnance  to  stale  claims;  and  often  refuses  relief  independent 
of  acts  of  limitation.  Col.  McLane  lived  fourteen  years  after  Mr 
Bayard's  death,  and  no  demand  was  ever  made  on  him.  In  1813  he  re- 
ceived one-half  of  the  duties;  in  1819  he  received  a  part  of  the  addition- 
al duties,  yet  no  claim  was  ever  set  up  by  Mr.  Bayard  or  his  repre- 
sentatives until  twenty  years  afterwards,  when  no  one  lives  who  was 
party  or  privy  to  this  old  contract,  or  who  knows  the  views  of  the 
contracting  parties.  In  Mr.  Bayard's  hands  this  paper  might  have 
been  harmless.  Having  left  the  country  without  performing  the  ser- 
vice, and  never  returning  but  to  die,  he  would  never  have  attempted 
to  enforce  it.  He  knew  what  was  honorarium,  and  what  was  capa- 
ble of  enforcement  as  a  legal  contract;  and  knowing  that  the  object 
of  this  contract  had  failed,  he  would  have  been  the  last  man  to  set 
up  a  claim  under  it. 

Standing  then  upon  the  principles  of  a  court  of  equity,  we  might 
stop,  and  not  go  on  to  show  that  this  contract  is  not  only  iniquitous, 
but  illegal  and  prohibited  by  express  statute  as  a  crime. 

Champerty. — Here  is  a  contract  in  its  very  terms,  for  the  parti- 
tion of  the  thing  sued  for  between  counsel  and  client,  in  considera- 
tion of  professional  services.     This  is  champerty. 

The  professional  aid  of  an  attorney  or  counsel  for  his  client  is  in 
itself  maintenance  if  done  by  another,  and  would  be  in  them,  but  for 
the  express  exception  of  the  statute.  Then  what  is  champerty?  It 
is  perfectly  immaterial  whether  done  by  attorney  or  counsel,  or  any 
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one  else;  the  great  feature  which  renders  it  illegal,  is  the  division  of 
the  thing  sued  for. 

But  it  is  said — Ist.  That  the  contract  of  champerty  must  be  with 
a  party  to  the  suit.  It  is  immaterial  with  whom  made,  if  the  con- 
tract made  pendente  lite  requires  a  division  of  the  matter  in  suit. 
The  collector  is  a  party  in  interest,  and  the  other  side  are  driven  to 
extend  their  rule  to  a  party  of  record;  a  distinction  which  does  not 
exist,  and  which  would  amount  to  this,  that  a  party  in  interest  not  of 
record  cannot  be  guilty  of  champerty.     (15  Vesey  140.) 

It  is  said  again  that  to  make  a  contract  champertous,  the  cham- 
pertor  must  contribute  to  a  share  of  the  expense  or  costs  of  the  suit. 
We  shall  ^first  affirm  that  both  ingredients  are  present  in  this  suit; 
and  then  deny  the  necessity  of  the  latter.  ,     ,  • 

If  we  understand  the  bill  and  argument  in  this  case,  the  court  is 
called  on  to  supply  the  ingredient  which  they  say  is  essential  in  the 
offence  of  champerty;  to  make  Mr,  Bayard  pay  a  part  of  the  costs 
of  prosecuting  these  suits,  as  a  consideration  for  the  division  of  the 
avails  of  that  prosecution.  The  bill  does  tender  that  which  they  in- 
sist upon  it  is  necessary  to  complete  the  champertous  nature  of  this 
contract.  Assisting  a  party  by  the  payment  of  costs  is  itself  main- 
tenance. The  arguing  a  cause  for  another  is  maintenance,  though 
justifiable  maintenance,  by  express  exception  of  the  statute.  (2  Inst. 
563-4.)  The  great  question  then  is,  whether  a  counsellor  or  attor- 
ney may  not  only  lawfully  do  this  maintenance  of  another's  suit,  which 
another  could  not;  but  may  take  for  the  doing  it  a  part  of  the  thing 
to  be  recovered.  Instead  of  excepting  the  lawyer,  the  policy  which 
repudiates  such  contracts  is  stronger  in  his  case  than  any  other. 
The  mere  purchase  of  the  thing  in  dispute  pendente  lite  is  champer- 
ty. (2  Inst.  563.)  Even  a  bond  to  convey,  after  suit  determined  is 
void,  as  tending  to  maintenance.  (15  Vincr's  Ab.  171,  sec.  2;  8  Johns. 
Rep.  479;  13  ib.  289;  5  Johns.  Ch.  Rep.  44;  5  Comyn's  Dig.  22-3, 
(1619;)  11  Mass.  Rep.  549;  1  Hovcnd.  on  Frauds  54-5-6.)  This  is  a 
purciiase  of  the  thing  in  dispute,  pendente  lite;  and  the  consideration 
of  this  purchase  is  the  illegal  maintenance  of  a  suit;  illegal,  because 
of  the  mode  of  compensation. 

It  is  said  also  that  this  objection  does  not  apply  to  the  case  of  a 
public  prosecution;  a  case  which  of  all  others  ought  to  be  kept  clear 
of  the  sordid  interests  and  passions  of  those  who  have  the  conducting 
such  prosecutions.  The  case  of  Stevens  vs.  Bagivcll,  (15  Ve&cy  140,) 
was  the  case  of  a  public  prosecution. 
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"We  are  also  called  on  to  notice  a  distinction  between  attornies 
and  counsel.  As  to  the  former,  it  seems  to  be  admitted  that,  on  some 
idea  of  fixed  fees,  they  are  not  at  liberty  to  contract  with  their  clients 
for  anything  beyond  their  fee,  and  of  course  not  for  a  part  of  the 
thing  in  dispute.  In  this  country  there  is  no  distinction  in  the  com- 
mon law  courts  as  to  the  character  of  a  lawyer;  attorney  at  law  is 
the  general  term;  the  only  character  in  which  he  is  known;  and  he 
is  acting  as  much  in  that  character  when  he  gives  counsel  or  advo- 
cates causes,  as  when  he  pleads  on  the  roll.  But  we  deny  the  distinc- 
tion contended  for  as  to  the  offence  of  champerty  even  in  England, 
where  distinctions  in  the  grade  of  lawyers  do  exist.  (8  Inst.  56-i; 
15  Viner  171,  sec.  3.) 

We  are  next  told  that  this  law  of  champerty  is  not  the  Delaware 
law.  We  look  into  the  statute  laws  of  this  State  and  find  that  the 
act  in  force  at  the  time  of  these  transactions,  refers  in  its  terms  to 
the  common  law  and  the  several  statutes  made  against  such  offences 
in  England.  (1  Del.  Lazvs  239;  15  Geo.  2;  An.  1742.)  The  act  of 
1826,  {Dig.  138,)  varies  only  from  the  old  one  in  affixing  a  penalty 
for  the  offence.  This  act  also  refers  to  the  common  law  for  the  de- 
finition of  the  offence,  and  the  common  law  of  England  is  the  com- 
mon law  of  Delaware.  But  it  is  said  to  be  a  uniform  practice  of  the 
profession  here,  of  attornies  as  well  as  counsel,  to  contract  for  a 
part  of  the  thing  in  suit,  as  a  compensation  for  professional  services. 
But  usage,  however  it  may  be  matter  of  evidence,  does  not  make,  at 
least  cannot  repeal,  express  law.  The  practice  may  not  have  come 
under  judicial  notice  heretofore. 

Again  we  are  told  that  the  law  of  champerty  arose  in  ancient 
times,  and  was  made  to  suit  a  state  of  society  different  from  the  pre- 
sent; when  public  as  well  as  private  persons  were  in  the  habit  of  cor- 
rupting the  administration  of  justice  by  the  practice  of  champerty. 
If  such  practice  is,  by  the  improvement  of  the  times,  almost  unknown, 
so  much  the  greater  is  the  necessity  of  enforcing  the  law,  when  it 
does  in  fact  happen.  Modem  courts,  so  far  from  restricting  the  law 
of  champerty,  have  given  it  a  very  extensive  application  to  cases 
standing  in  the  same  policy,  and  even  tending  to  champerty.  (3 
Ves.  494;  15  ib.  140;  18  ib.  125;  7  Dowl.  &  Ry.  846,  Bell  vs.  Smith.) 
In  this  State  the  question  does  not  appear  to  have  been  made,  but  it 
has  been  decided  in  several  of  the  sister  States.  (6  Mass.  Rep.  418; 
7  ib.  76;  11  ib.  549;  1  Pick.  415;  1  Ohio  Rep.  132.)  It  is  just  as  fatal 
to  a  case  in  a  court  of  equity  called  on  to  enforce  a  contract,  that  it 


174  Bayard  vs.  McLanb. 

tends  to  champerty,  as  if  it  was  legally  champerty.  It  is  the  watch- 
ful business  of  that  court  to  discover  cases  standing  within  the  same 
mischief,  and  to  refuse  its  aid  to  the  enforcement  of  such  contracts, 
as  if  it  were  the  prohibited  case  itself.  (3  Vcs.  494,  500,  18  ib.  125;  2 
Atk.  226;  1  Eg.  Ca.  Ah.  86;  15  Ves.  140;  3  Ridgw.  500;  6  Ves.  266; 
9  ib.  292;  12  ih.  271,  372;  15  ib.  334;  1  Stevens  303.) 

Attorney  and  client. — Supposing  the  contract  not  void  for  cham- 
perty, or  for  its  tendency  to  champerty,  the  next  objection  to  the  re- 
covery on  such  a  contract  grows  out  of  the  relation  of  the  parties 
as  attorney  and  client. 

This  case  would  not  have  been  listened  to  in  an  English  court  of 
law,  much  less  a  court  of  equity.  In  that  country  of  privileged  or- 
ders, no  case  has  occurred  where  such  a  contract  as  this,  as  between 
attorney  and  client  has  been  executed  by  the  aid  of  a  court.  It  is  a 
question  between  the  bar  and  the  public.  The  law  of  Delaware  au- 
thorizes a  competent  number  of  honest  persons,  learned  in  the  law, 
to  be  admitted  as  attomies.  (1  Del.  Laws  132,  sec.  26;  Dig.  103.) 
The  bill  of  rights,  {Const,  art.  1,  sec.  9,)  provides  that  every  man 
shall  have  justice  "without  sale,  denial,  unreasonable  delay  or  ex- 
pense." The  attornies  are  a  part  of  the  machinery  of  justice;  they 
are  officers  of  the  court.  "Without  sale  or  unreasonable  expense." 
"Whom  does  this  refer  to?  Not  the  judge.  Such  things  do  not  hap- 
pen now  a  days.  To  the  clerks?  They  have  no  justice  to  sell;  they 
sell  writs.  It  applies  then  to  the  lawyers;  those  officers  who  do  and 
may  charge  for  their  share  in  the  administration  of  justice.  The 
court  then  will  so  construe  this  constitutional  restriction  as  to  give 
it  effect;  and  see  that  these  officers  do  not  sell  justice  too  high.  In 
some  States  their  compensation  is  fixed  by  fees.  Here  it  is  not  so; 
but  it  is  left  to  what  is  a  reasonable  compensation.  Whenever  their 
bargains  with  their  clients  are  brought  before  a  court,  that  court 
must  see  that  the  contract  is  reasonable.  The  oath  of  the  attorney 
covers  the  clause  itself;  the  lawyer  swears  that  so  far  as  regards  him- 
self, his  clients  shall  have  justice  without  sale,  denial  or  unreasona- 
ble delay  or  expense.  The  lawyer  stands  before  the  court  as  the  re- 
presentative of  the  client;  when  he  comes  as  a  person  entitled  to  a 
share,  he  deceives  the  court  by  coming  in  a  false  character.  In 
England  he  could  make  no  bargain  with  his  client;  here  according  to 
the  decisions,  he  may  make  a  bargain  for  a  reasonable  compensa- 
tion; but  the  court  and  jury  are  to  judge  of  the  reasonableness  of  the 
compensation  demanded.     The  lawyer  is  bound  to  render  his  whole 
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service  for  a  reasonable  compensation;  if  by  a  contract  for  more,  he 
undertake  to  do  more,  he  either  deceives  his  client,  or  intends  to  de- 
ceive the  court,  and  to  do  something  out  of  his  duty. 

A  contract  pendente  lite,  by  which  the  client  assigns  to  his  two 
counsel  two-thirds  of  the  large  sum  in  controversy,  is  such  a  contract 
as  a  court  of  equity,  exercising  the  high  and  delicate  functions  of  a 
court  of  conscience  cannot  enforce.  An  attorney  cannot  purchase 
of  his  client,  or  take  a  bond  for  effecting  a  purchase  from  his  client; 
cannot  in  fact  make  any  obligatory  contract  at  all,  out  of  the  usual 
routine,  whilst  that  relation  exists.  (1  Cox  cases  112;  1  ib.  134;  G 
Vesey  266;  9  ib.  292.) 

And  what  is  the  answer  to  all  this?  Merely  the  distinction  be- 
tween officium  ingenii  and  officium  laboris;  between  attorney  and 
counsel,  without  any  case  to  support  the  distinction,  or  any  reason 
for  a  distinction  in  principle. 

This  is  not  to  be  taken  as  a  mere  technical  rule,  but  a  great  rule 
of  public  policy,  applicable  equally  to  all  this  class  of  cases,  and 
founded  in  the  danger  of  influence  by  persons  standing  in  these  rela- 
tions of  the  attorney  or  counsel  over  his  client;  the  guardian  over  his 
ward,  the  trustee  over  his  cestui  que  trust,  &c.  (13  Vesey  105;  20 
Johns.  Rep.  386;  1  Ohio  Rep.  132;  1  Pick.  415,  Thruston  vs.  Percival, 
11  Mass.  Rep.  549;  5  Johns.  Ch.  Rep.  44;  Arden  vs.  Patterson.)  The 
malign  influence  existing  in  the  attorney,  increases  with  every  step 
as  you  go  upward  to  solicitor  and  advocate  and  counset;  and  mag- 
nifies itself  immeasurably  when  the  same  person  unites  all  these  cha- 
racters in  his  own  person. 

It  is  not  necessary  to  avoid  a  contract  that  it  should  be  liable  to 
any  imputation  of  fraud,  oppression,  or  deceit;  the  authorities  all 
show  that  the  law  makes  these  contracts  void  per  se,  as  much  so  as 
a  contract  between  husband  and  wife;  and  on  the  same  principle, 
the  supposed  prevalence  of  a  predominating  influence  which  destroys 
the  power  of  contracting.  AVe  are  not  then  bound  to  show,  that  this 
contract  is  unreasonable  and  unconscionable  in  its  terms,  under  any 
view  that  can  be  taken  of  it.  Yet  we  maintain  and  take  on  ourselves 
to  show  that  it  is  unreasonable  and  unconscionable  upon  views  the 
most  favorable  to  its  support.  Diminish  the  amount  of  compensation 
as  much  as  possible — enlarge  the  idea  of  services  rendered  or  contem- 
plated to  be  rendered  to  the  utmost  possible  extent — and  it  is  still 
unreasonable  and  unconscionable.  But  take  the  construction  of  the 
other  side  in  reference  to  the  services  which  Mr.  Bavard  was  bound 
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to  perform — a  construction  which  they  are  obliged  to  make — and  the 
unreasonable  and  unconscionable  character  of  the  contract  is  still 
more  striking.  An  aged  man,  distressed  and  harrassed  by  his  re- 
sponsibility growing  out  of  these  seizures,  going  to  a  distinguished 
lawyer  and  statesman  to  support  him  in  these  trials;  trials  where  he 
had  wealth  and  power,  and  public  opinion,  and  an  array  of  counsel 
against  him;  it  was  precisely  the  case  where  the  counsel  had  the 
power  to  oppress  such  a  client.  The  contract  in  terms  relates  to 
the  ship  Good  Friends;  the  construction  of  the  other  side  extends  it 
to  the  cargo  also,  and  to  all  the  ships  and  cargoes.  It  stipulates  for 
one-half  and  then  two-thirds  of  property  valued  at  eight  hundred  thou- 
sand dollars.  It  was  written  and  kept  by  Mr.  Bayard.  What  was 
to  be  the  service?  They  say  Mr.  Bayard  was  only  to  act  as  counsel: 
that  all  the  cases  depended  on  one,  and  the  service  of  one  ex- 
tended to  all.  It  then  follows,  that  no  service  was  rendered  in  the 
case  of  the  cargo  of  the  first  ship,  nor  of  either  of  the  other  ships 
or  cargoes.  But  their  argument  is,  that  Bayard  was  not  even  to  fol- 
low up  the  first  case  by  any  forensic  services;  he  was  merely  to  act 
as  counsel:  that  though  this  case  went  to  and  was  to  be  tried  and 
discussed,  on  all  the  points,  in  two  other  courts  besides  that  in  which 
he  did  argue  it,  he  was  not  bound  to  follow  the  cases  there.  It  is 
not  pretended  that  he  did  follow  them  there;  and  they  are  driven  to 
contend,  that  this  reasonable  contract  did  not  bind  him  to  do  any 
thing  even  in  that  one  case  in  either  of  these  courts.  His  compen- 
sation for  this  was  to  be  one-third  of  near  half  a  million!  But  they 
say  this  was  contingent.  How  doubtful?  Mr.  Bayard  in  two  letters 
says  there  was  no  defence  against  the  forfeiture;  that  the  cases  were 
too  plain  for  any  hope  of  resistance.  They  also  contend,  that  the 
slight  service  contracted  for  so  completely  terminated  with  the  first 
argument  in  the  first  cause,  that  Mr.  Bayard  was  at  liberty  not  only 
not  to  act  thereafter  for  the  collector  but  against  him,  and  solicit  re- 
mission at  the  treasury  under  employment  from  the  other  side.  Is 
this  contract  reasonable?  and,  if  Col.  McLane  consented  to  it  in  this 
view,  is  it  not  apparent  that  he  was  misled,  or  that  he  was  oppress- 
ed? There  can  be  no  other  solution  of  such  a  sacrifice  by  the  client 
than  that  he  misunderstood  his  own  cause.  He  had  magnified  its 
difficulties;  trembled  under  his  own  responsibilities;  and,  as  in  a  des- 
perate cause,  gave  up  two-thirds  of  a  magnificent  fortune  to  secure 
the  balance.  He  was  not  properly  instructed  in  the  amount  of  service 
required:  he  had  no  idea  this  condemnation  could  be  procured  by  one 
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argument,  and  the  counsel  was  bound  to  tell  him  this.  He  was  bound 
to  tell  him,  you  are  in  no  danger  of  losing  this  prize  by  want  of  con- 
demnation; all  you  have  to  fear  is  remission.  And  yet  we  are  told 
the  contract  was  only  to  procure  condemnation,  and  not  to  resist  re- 
mission: that  Bayard  could  even  solicit  remission  for  the  other  side, 
and  yet  claim  compensation  from  Col.  McLane. 

Test  the  compensation  by  several  considerations.  The  nature  of 
the  cases — all  libels  depending  as  they  say  on  the  same  grounds  of 
principle  and  fact:  so  much  so  that  Mr.  Bayard  was  obliged  to  give 
up  his  fee  to  Spackman:  causes  in  which  he  was  bound  to  make  but 
one  argument  in  the  District  Court  in  a  case  which  he  pronounced 
in  his  letter  to  Mr.  Eodney  to  be  too  plain  for  argument; — presenting 
not  a  hope  for  the  claimants.  In  such  a  case  the  complainants  say 
Mr.  Bayard  was  not  bound  to  render  any  assistance  in  the  prepara- 
tion before  argument,  nor  in  the  stages  subsequent  to  the  first  decree 
of  condemnation.  How  was  the  case  benefitted,  in  reference  to  the 
interests  of  the  collector,  by  the  decree  in  the  instance  admiralty 
court?  Two  appeals  lay  from  this  decree,  m  respect  to  which  the 
sentence  of  the  District  Court  could  have  no  effect.  In  the  Circuit 
Court  the  cause  might  have  been  tried  on  entirely  new  grounds;  and 
on  nezv  evidence;  which  it  is  competent  for  the  Circuit  Court  to  take. 
(3  Dal.  Rep.  87,  119;  5  Cranch  231;  3  Wheat.  113;  6  Ibid  194;  1 
Cranch  110;  5  Mass.  Rep.  376;  3  Pet.  Rep.  57.)  In  these  very  cases 
commissions  were  moved  for  in  the  Circuit  Court.  Yet  Mr.  Bayard 
did  not  appear  there.  They  ask  us  to  assume  that  he  was  not  there 
because  no  argument  took  place,  and  therefore  it  was  not  necessary 
for  him  to  be  there;  but  we  had  as  well  assume  that  no  argument 
took  place  there  because  he  was  not  there  to  make  it,  and  therefore 
that  he  neglected  it. 

Have  we  not  then  here  made  out  in  fact  a  case  of  the  exercise  of 
that  dangerous  influence  arising  from  the  relation  of  the  parties  to  this 
contract;  an  influence  the  very  danger  of  which  the  policy  of  the 
law  says  shall  avoid  all  such  contracts.  The  case  in  hand  furnishes 
the  strongest  illustration  of  that  policy.  Stevens  vs.  Bagwell  before 
cited,  on  the  ground  of  champerty,  is  also  in  point  on  this  subject  of 
avoiding  a  contract  on  account  of  its  unreasonableness.  (15  Vesey 
140.)  And  that  was  a  case  where  these  predominating  relations  did 
not  exist.  A  prize  agent;  had  to  employ  the  most  eminent  counsel; 
Sir  Samuel  Romilly  and  others;  was  to  have  twenty  per  cent,  of  the 
amount  recovered;  and  this  contract,  independent  of  champerty  and 
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other  objections,  was  declared  void  for  its  unconseionableness  and 
unreasonableness. 

Construction  op  the  contract. — AVe  proceed  to  the  considera- 
tion of  what  this  contract  really  Avas,  with  a  view  to  ascertain  the 
rights  and  liabilities  of  the  parties;  supposing  a  contract  to  exist,  and 
that  it  is  not  illegal  and  void. 

The  rule  of  construction  must  be  the  same  on  both  sides  and  in 
reference  to  all  parts  of  the  contract.  If  the  services  are  to  be  re- 
stricted the  source  of  compensation  must  be  restricted.  If  an  argu- 
ment in  one  court  is  to  be  regarded  as  a  "substantial"  performance 
by  Mr.  Bayard  of  his  contract  to  render  service  in  the  "courts"  of 
the  U.  States,  then  the  proceeds  of  the  ship  will  remunerate  him  for 
arguing  the  case  of  the  ship.  Indeed  the  construction  of  such  a  con- 
tract ought  to  be  most  favorable  for  the  client.  Drawn  by  the  law- 
yer; with  a  man  in  distress;  the  lawyer  cool,  unembarrassed,  know- 
ing more  of  the  case  than  the  other;  the  client  embarrassed  by  his 
ignorance  of  the  case  and  his  fears  of  his  consequences;  magnifying 
its  difficulties;  unlearned  in  the  force  of  terms,  and  altogether  in  the 
hands  of  the  attorney.  Such  contracts  should  be  construed  most  fa- 
vorably to  the  client,  or  he  would  need  a  counsellor  against  his  coun- 
sel, a  protector  against  the  man  to  whom  he  runs  for  protection. 

The  body  of  the  contract  is  to  be  found  in  the  three  papers,  and 
there  can  be  no  resort  to  anything  else  to  ascertain  what  is  the  con- 
tract, its  terms  and  requisitions.  There  is  no  latent  ambiguity  in  it. 
(1  Johns.  Ch.  Rep.  289;  1  Ves.  &  Bea.  526;  13  Ves.  25.) 

What  then  is  the  true  construction  of  this  contract?  It  is  clear 
that  the  contracts  of  the  21st  and  22d  April,  1812,  concern  the  ship 
Good  Friends  alone.  It  recites  the  seizure  of  the  ship  Good  Friends. 
The  court  is  now  called  on  to  insert  the  words  "and  the  cargo," 
which  the  terms  of  the  agreement  do  not  embrace.  Why  extend  it 
to  the  cargo?  What  evidence  is  there  that  the  parties  understood 
that  it  should  extend  to  the  cargo?  They  say  the  ship  contains  the 
cargo,  et  omne  magis,  &c.;  this  may  be;  the  ship  contains  the  cargo 
and  it  may  remain  there;  but  the  argument  must  go  further,  and  show 
that  the  contract  contains  the  cargo,  which  it  does  not.  How  is  the 
bill  as  to  this  matter?  It  only  extends  the  case  to  the  ship.  The 
condemnation  is  stated  to  have  been  of  the  ship  "Good  Friends,"  not 
the  cargo.  "The  argument  against  the  ship,  &c."  And  they  were 
forced  to  place  it  on  this  ground  because,  if  the  first  agreement  cov- 
ered the  cargo,  the  services  under  it  were  paid  for;  and  the  exten- 
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sion  of  the  agreement  by  the  subsequent  ones  were  executory  and 
without  consideration.  From  the  ship  nothing  was  ever  recovered. 
The  answer  to  this  is  an  argument.  They  say  the  influence  of  the 
argument  in  case  of  the  ship  resulted  to  the  benefit  of  Mr.  McLane, 
by  its  influence  on  the  cargo,  and  in  the  other  cases.  Is  this  a  con- 
sideration? The  influence  of  the  argument  was  paid  for,  remote  and 
collateral,  as  well  as  direct.  The  next  step  in  the  agreement  in  which 
the  court  is  asked  to  change  it  for  the  benefit  of  the  collector  is,  that 
they  shall  confine  the  services  to  that  of  a  counsel,  as  distinguished 
from  an  attorney,  though  in  this  State  there  is  but  one  grade  in  the 
profession.  The  character  of  the  services  are  not  only  to  be  re- 
stricted, contrary  to  the  agreement;  but  their  extent  is  to  be  restrict- 
ed to  one  court,  and  that  the  instance  court,  though  the  agreement 
stipulated  for  service  in  the  courts  of  the  U.  States.  The  plain 
meaning  of  the  contract  was  to  render  every  service  in,  the  courts  of 
the  U.  States  which  the  nature  of  that  service  required;  attorney; 
counsel;  solicitor;  proctor;  whatever  was  to  be  done  in  the  courts 
"for  the  purpose,"  &c.,  was  stipulated  by  the  contract  to  be  done. 
However  important  an  argument  may  be,  there  is  no  step  in  the  pro- 
gress of  a  cause,  that  is  not  important;  and  with  the  best  argument 
in  the  best  cause,  the  cause  may  be  lost  for  the  want  of  attention  to 
the  least  of  all  these  duties  in  the  course  of  its  preparation.  The  end 
to  be  obtained  shows  the  character  of  the  services  stipulated  for. 
"For  the  purpose  of  obtaining  condemnation."  What  are  the  means? 
Libels;  rules;  motions;  interrogatories;  argument;  all  which  contri- 
butes to  the  end  proposed. 

The  services  stipulated  for  were  productive  services,  in  the  way 
of  final  condemnation.  That  is  the  understanding  of  every  engage- 
ment between  counsel  and  client;  it  is  the  obligation  implied  by  the 
attorney's  oath,  to  be  faithful  to  his  client.  It  excludes  every  act 
that  will  be  prejudicial  to  the  client,  and  includes  all  acts  that  will 
be  beneficial.  It  is  the  universal  understanding  of  this  relation,  as 
much  so  as  the  covenant  of  fidelity  in  the  marriage  contract.  What 
did  Col.  McLane  employ  Mr.  Bayard  for?  To  prosecute  to  profita- 
ble results  and  final  condemnation  the  suits  of  his  client;  that  was 
the  end  and  object,  and  whatever  means  were  necessary  to  that  end, 
he  was  bound  to  use.  He  was  not  only  bound  to  do  all  that  was 
necessary  for  the  benefit  of  his  client,  in  the  course  of  the  cause;  but 
to  prevent  every  thing  being  done  which  would  prejudice  the  client, 
and  which  he  could  in  the  regular  course  of  practice  prevent.     No 
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service  too  high;  none  too  low;  for  there  is  no  service  which  can  be 
required  of  a  lawyer  that  is  too  low  for  any  lawyer,  however  eleva- 
ted his  standing;  for  it  is  his  duty.  And  we  find  that  these  very  ser- 
vices were  rendered  by  C.  A.  Rodney  and  other  eminent  counsel. 
Final  condemnation,  and  its  fruits;  nothing  short  of  it  is  available  to 
the  client.  What  was  the  condemnation  in  the  District  Court,  to 
Mr.  McLane,  any  more  than  the  libel  or  any  other  step?  It  was 
barren  to  him;  useless.  The  service  stipulated  for  was  a  whole  ser- 
vice; reaching  to  the  end;  and  useless  if  sto])ping  short  of  that. 

Instead  of  paring  down  the  requisitions  of  this  contract,  they  are  to 
be  fully  enforced.  If  Mr.  Bayard  was  absent  on  any  one  occasion 
when  his  services  were  required,  and  Mr.  McLane  had  to  supply  his 
place  with  another,  it  would  be  a  forfeiture,  ipso  facto,  of  all  com- 
pensation under  the  contract.  What  was  the  service  rendered? 
None.  The  argument  made  was  paid  for,  Mr.  Bayard  says  so;  it 
was  useless,  Mr.  Bayard  says  so;  for  he  says  that  no  man  could 
make  an  argument  on  the  other  side.  But  what  was  it  at  last?  The 
argument  lasted  eight  days,  and  there  were  six  counsel  engaged; 
one  tithe  of  the  labor  performed  by  one  counsel  in  this  cause.  And 
yet  this  is  said  to  be  the  end.  How?  does  the  contract  say  so?  does 
it  make  an  end  at  the  District  Court?  at  the  Circuit  Court?  at  the 
Supreme  Court?  No!  the  end  was  final  condemnation;  fruitful  con- 
demnation. No  service  was  then  performed  by  that  argument;  no 
such  service  was  needed;  the  case  argued  itself;  defence  was  hope- 
less; the  only  service  necessary  was  attention  to  the  cases,  and  urg- 
ing them  through  the  courts  to  final  condemnation,  and  this  is  the 
very  service  he  did  not  perform. 

Viewing  the  case  in  reference  to  the  performance  of  the  service; 
the  earning  of  compensation;  it  is  odious  in  the  sight  of  a  court  of 
equity.  The  case  of  the  navy  agent;  the  Ohio  case;  Penrose's  case; 
are  all  meritorious  cases  compared  with  this. 

Again:  the  consideration  was  personal  services,  and  just  in  pro- 
portion as  the  other  side  elevate  the  character  of  Mr.  Bayard; 
his  weight  and  influence  in  the  conduct  of  the  cause;  just  in  the  same 
proportion  do  they  make  it  necessary  that  such  services  should  have 
been  rendered.  Personal  service  could  not  be  substituted;  and  if  it 
could  have  been,  was  not  substituted  by  Mr.  Bayard  or  his  family. 
Was  Mr.  McLane  to  employ  other  counsel?  The  service  of  coun- 
sel was  necessary  to  attend  to  the  cause;  such  counsel  were  in  fact 
employed  by   Mr.   McLane   to   perform   these   very   services  which 
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Mr.  Bayard  was  bound  by  his  contract  to  perform.  When  Col. 
McLaue  gave  to  the  family  of  Mr.  Bayard  the  opportunity  of  per- 
torming  his  contract  by  substitute,  which  otherwise  they  had  not, 
they  refused  or  silently  neglected  to  do  it. 

As  to  the  memorandum  of  May  8th,  1813,  if  it  form  any  contract 
at  all,  it  for  the  first  time  extended  the  contract  to  anything  else 
than  the  ship  Good  Friends.  Both  these  contracts  have  reference  to 
future  services;  are  executory  in  all  their  parts.  Even  the  memoran- 
dum of  8th  May  is  executory.  "I  agree,  (not  have  heretofore  agreed,) 
that  the  arrangement  shall  apply  to  the  other  cases.  Is  not  this  fu- 
ture; prospective;  executory.  And  where  is  the  consideration  for 
this?  By  the  statute  of  frauds  the  consideration  must  appear  from 
the  terms  of  the  contract. 

But  this  memorandum  forms  no  agreement.  It  was  a  mere  offer, 
never  accepted  by  Mr.  Bayard,  nor  acted  on.  It  never  bound  him, 
and  therefore  never  bound  Col.  McLane.  (1  Fonb.  71;  3  Carr.  & 
Payne  289;  2  Vern  401;  2  Pozvell  Cont.  233;  1  Eq.  Ca.  Ab.  20.)  How 
does  it  appear  that  Mr.  Bayard  was  bound  by  the  indorsement  of  8th 
May,  1813,  to  do  anything?  If  he -was  not  bound  Mr.  McLane  was 
not  bound,  and  as  Bayard  did  not  sign  he  was  not  bound,  unless  it 
is  shown  that  he  accepted  the  agreement,  or  performed  it  in  the 
whole  or  part.  Now  how  does  the  assent  appear?  As  to  per- 
formance, that  is  out  of  the  question,  for  Mr.  Bayard  went  to  Europe 
the  day  after.  The  bill  does  not  alledge  any  assent;  nor  is  there  any 
proof  of  any.  Pressed  by  the  force  of  these  views,  the  complainants 
are  driven  to  treat  this  indorsement  as  the  recognition  of  a  precedent 
agreement,  and  not  merely  as  the  making  a  new  agreement,  or  the 
extension  of  an  old  one  at  that  time.  But  the  first  contract  stands 
on  its  own  terms,  which  do  not  go  beyond  the  case  of  the  ship  Good 
Friends;  and  the  argument  made  under  it  was  compensated  by  the 
fee  from  the  U.  States.  The  receipt  for  that  fee  is  not  true,  if  it  was 
not  in  full  for  that  argument.  Then  is  this  a  contract  at  all?  We 
do  not  ask  now  if  it  be  a  valid  contract;  if  it  have  a  sufficient  con- 
sideration; if  it  be  not  vitiated  by  illegality;  is  it  a  contract  at  all? 
Where  is  the  mutuality?  Where  is  the  slightest  obligation  on  Mr. 
Bayard  to  accept  the  agreement,  or  any  evidence  or  even  allegation 
that  he  did -accept,  or  did  perform?  (2  Vern  410;  2  Powell  Cont.  233- 
4;  3  Carr  &  Payne  289.)  Then  what  is  the  contingency  upon  which 
the  compensation  to  Mr.  Bayard  was  to  become  due?  The  final 
prosecution  of  the  cases  to  an  available  result;  and  the  only  source 
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of  such  compensation  was  the  fruits  of  such  prosecution,  the  matter 
realised  in  consequence  of  the  seizure,  and  procured  by  the  efficient 
prosecution  of  Mr.  Bayard. 

The  terms — "to  render  service  for  the  purpose  of  obtaining  condem- 
nation," &c.,  "and  in  consideration  thereof  to  have  one-half  of  what 
may  be  finally  recovered,"  &c.  The  contingency  is  condemnation; 
the  source  is  recovery.  Eecovery  how?  in  invitum;  by  judicial  sentence 
or  decree;  not  what  may  be  recovered  by  compromise,  or  granted  by 
other  proceedings: — final  recovery,  not  merely  a  condemnation  by  the 
first  court,  nor  yet  by  the  last  court;  but  a  final  recovery  and  receipt 
of  the  fruits.  Money  cannot  be  said  to  be  finally  recovered,  when 
the  right  to  it  is  established  merely;  it  must  be  received.  If  the  con- 
tingency is  final  condemnation,  it  follows  that  the  source  is  the  fruits 
of  final  condemnation. 

Performance. — Then  what  is  the  performance  in  the  whole  or 
in  part  (protesting  that  a  part  performance  is  insufficient.)  What 
was  the  obligation  of  Mr.  Bayard?  To  be  with  Col.  McLane  in  all 
the  courts  of  the  U.  States;  to  sustain  and  support  him.  He  was  not 
there.  But  say  they,  all  was  done  by  one  argument?  We  do  not 
believe  it.  With  all  respect  for  a  good  argument,  we  have  a  greater 
respect  for  the  opinion  and  word  of  Mr.  Bayard,  who  says  that  the 
case  argued  itself.  (See  letters  to  Rodney  and  Spackman.)  And 
how  can  an  argument  be  said  to  cause  a  condemnation?  Impossible 
to  prove  it.  It  is  the  law  and  the  judge  who  administers  the  law, 
that  causes  the  results;  an  able  argument  may  save  trouble  to  the 
judge  in  investigating  the  cause;  may  even  enlighted  him;  but  how 
can  it  be  said  to  cause  the  judgment. 

We  are  here  then  at  issue  on  the  question  of  performance.  Is 
there  any  case  on  this  subject  in  which  there  has  been  any  dispute 
about  the  performance  by  the  counsel  of  the  service?  not  one:  from 
Penrose's  case  down,  the  performance  has  been  admitted.  But  they 
say  the  attorney  is  to  be  the  exclusive  judge  of  his  services:  is  that 
in  the  contract?  And  admitting  that  he  was  to  be  the  judge  when 
his  services  were  needed;  the  contract  did  not  invest  him  with  a  pro- 
phetic power  of  judging  when  his  services  would  be  needed.  He 
went  abroad:  he  placed  it  out  of  his  power  to  judge  of  the  necessity, 
even  if  we  would  in  construing  a  contract  violate  the  first  principles 
of  justice,  that  no  man  shall  be  the  judge  in  his  own  cause. 

But  we  have  not  only  this  want  of  the  performance  of  the  con- 
tract, such  as  it  was;  but  we  have  an  equally  forced  extension  of  that 
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contract  from  one  ship;  first,  to  lier  cargo,  then  to  two  other  ships 
and  their  cargoes;  all  of  which  are  to  be  embraced  within  this  excuse 
for  non-performance.  "He  went  abroad  expecting  to  come  back  and 
render  the  service  stipulated  for."  Granted.  But  he  never  did  come 
back,  except  in  a  dying  condition,  and  never  did  render  the  services. 
Then  where  is  the  equity? 

Did  he  prosecute  these  suits?  How  came  they  to  lie  torpid  in 
the  courts  from  1812  to  1832?  Was  he  performing  his  contract  du- 
ring all  this  time?  Did  he  urge  the  cases  whenever  they  ought  to 
have  been  urged?  Did  he  make  and  resist  all  motions  necessary  to 
be  made  or  resisted?  Not  one.  During  all  the  time  he  was  in  Eu- 
rope, or  in  his  grave. 

We  are  not  admitting  that  had  he  rendered  all  the  services  re- 
quired by  his  contract,  and  in  due  time,  that  he  could  have  recover- 
ed on  this  contract  at  law  or  in  equity.  W^e  think  it  clear  he  could 
not.  But  supposing  such  a  claim  capable  of  legal  enforcement,  if  it 
could  be  shown  that  the  attorney  had  on  any  one  occasion  neglected 
his  client's  cause  to  that  client's  prejudice,  it  would  be  an  insupera- 
ble bar  to  his  recovery.  Here  there  was  not  only  no  service  render- 
ed by  Mr.  Bayard,  subsequently  to  his  going  to  Europe,  but  for  the 
only  service  rendered  before  that,  he  waived  the  contract  and  took 
pay  for  it  from  the  U.  States.  What  was  the  value  of  that  service 
to  Col.  McLane.  The  argument  is,  that  by  that  argument  he  not 
only  produced  the  condemnation  of  the  ship  Good  Friends,  but  pro- 
duced the  decision  in  all  the  other  cases.  Yet  his  contract  was  to 
make  that  argument  for  one-half  the  result  of  the  ship  Good  Friends. 
Granting  then  that  the  argument  in  that  case  produced  the  condem- 
nation of  all;  he  has  his  reward  under  the  contract;  one-half  the  pro- 
ceeds of  the  ship.  Suppose  him  to  have  said  to  Col.  McLane  after- 
wards, on  the  8th  May,  1813,  when  the  memorandum  agreement 
was  made,  "all  the  cases  will  be  decided  by  the  argument  I  have 
made,  and  I  ask  you  to  give  me  one-half  of  all  these  ships  and  car- 
goes, amounting  to  half  a  million;"  would  Col.  McLane  have  done  it? 
Suppose  he  had  not  told  him,  but  induced  him  to  suppose  the  other 
cases  stood  on  different  grounds,  and  thus  induced  him  to  make  a 
new  contract.  How  would  this  do  for  an  equitable  and  meritorious 
consideration  for  a  contract;  and  that  too  Avhere  no  service  was  ever 
rendered  under  that  contract?  But  Mr.  Bayard  has  placed  his  own 
estimate  on  the  labor  and  the  difficulty  of  this  argument.     He  says 
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not  a  ground  existed  on  which  to  rest  a  legal  defence.  What  a  case 
is  this  for  the  equitable  demand  of  a  quarter  of  a  million  as  a  fee? 

There  is  strong  ground  for  arguing  not  only  that  there  has  been 
no  full  performance,  but  not  even  a  part  performance  of  this  contract. 
The  only  act  of  performance  relied  on  is  the  argument  in  the  Dis- 
trict Court.  Was  that  argument  in  pursuance  of  this  contract? 
What  is  the  evidence  of  it;  for  on  this  question  of  actual  performance, 
being  a  fact  lying  in  parol,  it  is  to  be  proved  or  disproved  by  parol. 
For  whom  then  or  under  what  contract  did  Mr.  Bayard  make  that 
argument?  His  receipt  to  the  collector  for  $500,  received  from  the 
United  States;  his  letters  to  C.  A.  Eodney  and  Spackman,  show  that 
he  considered  himself  as  acting  exclusively  as  the  coimsel  of  the  U. 
States,  and  that  he  actually  received  pay  from  the  U.  States,  in  full 
for  that  argument.  Mr.  Bayard  was  retained  by  the  U.  States,  to 
make  this  argument.  All  that  he  could  do  as  a  lawyer  he  had  bound 
himself  by  his  oath  of  office  to  perform,  without  any  reservation. 
Then  could  he  do  any  thing  for  Col.  McLane,  under  his  contract 
with  him,  which  he  was  not  bound  to  do  in  the  same  case  for  the  U. 
States?  He  was  employed  by  the  U.  States  to  procure  condemna- 
tion. That  was  what  he  contracted  to  do  for  Col.  McLane.  Every 
service  that  he  could  do  for  Col.  McLane,  he  was  bound  to  do  for 
the  U.  States.  And  they  even  argue  on  the  other  side,  that  when 
these  interests  came  into  collision  Mr.  Bayard  was  bound  to  take  the 
side  of  the  U.  States;  (for  they  say  Mr.  Bayard  was  not  to  resist  the 
U.  States'  right  of  remission.)  Then  what  reserve  of  service  had 
Mr.  Bayard  to  sell  to  Mr.  McLane,  and  what  consideration  could  he 
offer  for  this  contract.  The  service;  eight  days  of  argument;  for 
whom?  The  U.  States;  so  stated,  and  so  paid  for.  Plow  does  this 
form  a  consideration,  to  support  the  contract  with  Mr.  McLane.  If 
this  be  relied  on  as  the  consideration,  it  was  a  consideration  known 
to  the  lawyer  to  be  worthless.  So  the  return  of  Spackman's  fee  is 
no  consideration.  Bayard  was  already  retained  by  the  U.  States, 
and  the  service  was  inconsistent. 

Mr.  Bayard  elected  to  serve  the  U.  States  and  not  Col.  McLane. 
But  the  case  assumed  the  shape  of  a  controversy  between  Col.  McLane 
and  the  U.  States,  in  which  he  was  bound  by  his  contract  with  the 
U.  States  to  take  part  against  Col.  McLane;  and  yet  we  find  his  re- 
presentatives claiming  to  share  the  results  of  this  controvery  with 
Col.  McLane,  on  the  consideration  of  services  rendered  him. 

The  ground  of  equitable  remedy. — There  is  no  ground  taken  in 
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resistance  of  this  claim  that  would  not  have  been  equally  strong  at 
law;  and  e  converso,  there  is  no  ground  upon  which  the  claim  is 
sought  to  be  enforced  which  a  court  of  law  would  not  be  competent 
to  try  and  fully  to  determine.  No  bill  can  be  entertained  for  the 
specific  performance  of  a  contract  which  requires  a  personal  act 
to  be  done  by  the  party.  (2  Story's  Equity,  74;  1  Mad.  Ch.  402.) 
The  title  to  specific  performance  must  be  mutual  to  each  par- 
ty; and  if  the  court  cannot  enforce  specific  performance  against  both 
it  cannot  against  either.  The  absence  and  death  of  Mr.  Bayard 
destroyed  this  mutuality.  (2  Story's  Eq.  29;  1  Mad.  Ch.  423-4;  4 
Russ.  298;  1  Johns.  Ch.  Rep.  281,  373.) 

The  single  reason  that  this  cause  is  in  equity  and  not  at  law,  is 
that  Mr.  McLane  is  one  of  Mr.  Bayard's  executors  and  cannot  sue 
himself.  The  bill  is  for  a  specific  execution.  In  the  whole  bill  there 
is  no  ground  of  equity  set  up;  the  only  matter  is  a  legal  right  thrown 
into  equity  jurisdiction.  The  complainant  is  then  standing  as  at  law. 
How  would  he  stand  at  law,  in  an  action  of  covenant  or  assumpsit? 
He  must  have  averred  performance.  Suppose  he  had  stated  his  ap- 
pointment as  minister,  and  absence  in  Europe;  this  would  have  been 
fatal  to  him.  Suppose  he  averred  "substantial  porformance" — that 
would  not  do,  unless  it  is  actual  performance,  which  it  is  not.  Sup- 
pose him  to  aver  that  he  argued  the  cause  in  the  first  court,  and  then 
left  it  with  associate  counsel  in  all  the  other  courts;  this  would  not 
do.  His  contract  bound  him  to  render  his  services  in  all  the  courts. 
And  his  abandonment  of  his  client's  cause  might  have  rendered  him 
liable  as  for  a  breach  of  his  contract.  Death,  to  be  sure,  would  be 
an  excuse  for  non-performance;  but  it  would  not  give  a  right  of  ac- 
tion as  for  a  performance,  either  at  law  or  in  equity.  The  bill  no- 
where asserts  that  Mr.  Bayard  actually  performed  his  duty  under 
the  contract;  and  we  submit  that  the  allegation  of  performance  should 
be  as  positive  and  full  in  a  bill  in  equity,  as  in  the  action  of  coven- 
ant or  assumpsit. 

This  is  a  case  of  mutual  covenants  going  to  the  whole  considera- 
tion, and  therefore  a  condition  precedent.  The  right  to  compensa- 
tion vests  only  upon  the  performance  of  the  condition,  and  not  ear- 
lier. Mr.  Bayard  was  entitled  to  nothing  until  full  performance. 
"Services  to  be  rendered  in  the  courts  of  the  II.  States," — that  was 
the  condition  in  the  contract  of  the  21st  of  April.  The  memorandum 
■of  the  8th  of  May,  1813,  has  the  same  reference  to  prospective  ser- 
vices; and  though  invalid  as  an  agreement,  it  affords  a  construction 
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to  the  first  agreement  to  which  it  expressly  refers,  and  it  establishes 
that  there  were  services  yet  to  be  performed  under  the  first  agree- 
ment. It  is  in  Mr.  Bayard's  writing.  It  speaks  of  all  the  agree- 
ments as  then  existing,  and  having  a  prospective  operation.  Mr.  Bay- 
ard shall  render  in  these  cases  the  same  service  which  he  is  bound 
to  render  in  the  case  of  the  ship  Good  Friends.  But  all  the  service 
he  ever  rendered  was  done  before  this,  and  if  there  was  any  thing 
yet  to  be  done  in  the  first  case,  the  condition  precedent  to  any  com- 
pensation in  that  case  had  not  been,  and  never  was  performed.  The 
case  of  the  Good  Friends  was  then  pending  in  the  Circuit  Court; 
something  was  yet  to  be  done  to  procure  condemnation  even  in  that 
case,  and  Mr.  Bayard  had  contracted  to  render  service  in  all  the 
courts  of  the  United  States  to  procure  condemnation,  and  this  as  a 
condition  precedent  to  the  right  of  any  compensation.  In  this  state 
of  things,  the  same  parties  agreed  that  on  condition  of  Bayard's  per- 
forming the  same  services  in  these  cases  which  he  was  bound  to  per- 
form in  that  case,  he  should  be  compensated  in  the  same  way.  This 
was  a  written  admission  by  Mr,  Bayard,  that  his  services  in  the  first 
case  were  not  yet  performed. 

Has  this  condition  ever  been  performed?  Mr.  Bayard  left  the  U. 
States  on  the  9th  of  May,  1813;  remained  absent  two  years  and  three 
months  and  died,  these  causes  still  pending.  During  his  absence  he 
could  render  no  service,  and  did  render  none.  Then  how  could  he 
ever  have  performed  the  stipulated  service  in  any  of  the  Amelia  Island 
cases,  all  of  which  were  brought  forward,  by  the  written  admission 
of  Mr.  Bayard,  in  an  unfinished  and  pending  state,  up  to  the  8th  of 
May,  1813? 

But  say  they,  Mr.  Bayard's  services  were  not  wanted  in  the  Cir- 
cuit Court,  Is  that  any  answer?  Does  that  establish  a  performance 
on  his  part?  The  undoubted  meaning  of  this  contract  was,  that  Mr. 
Bayard  should  have  the  care  of  the  case  to  the  end,  and  that  Mr. 
McLane  should  not  be  put  to  the  expense  of  employing  others  which 
he  did,  Mr.  Bodney,  Mr.  Ingersoll  and  others,  to  do  the  services 
which  Mr.  Bayard  stipulated  to  render.  Mr.  Bayard  had  no  right 
to  go  abroad  without  Col.  McLane's  consent,  and  the  doing  so  de- 
prived him  of  his  services  and  violated  the  contract.  He  abandoned 
the  contract;  he  waived  all  the  benefits  under  it.  Was  any  thing  to  be 
done  after  he  went  away?  The  case  was  placed  in  a  critical  state 
almost  immediately  after  he  left.  Col.  McLane  protested  against  the 
government  remission.     This  raised  one  of  the  most  important  and 
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difficult  questions  ever  agitated;  and  it  was  not  settled  until  1825,  in 
the  case  ef  the  U.  States  vs.  Morris.  This  question  involved  the  whole 
right  of  the  collector,  in  the  whole  interest  under  the  seizure.  It  was 
said  for  complainants  on  the  first  argument,  that  if  Bayard  had  been 
here,  he  would  have  advised  against  that  protest.  Then  Col.  McLane 
was  entitled  to  such  advice,  and  it  would  have  been  a  great  service 
if  it  had  been  given  and  followed.  Again  on  the  question  of  affirm- 
ance in  the  Circuit  Court  of  the  condemnation  of  the  District  Court, 
the  whole  interest  of  the  collector  in  the  whole  seizure  was  brought 
in  question.  Who  can  say  now  what  took  place  then?  The  record 
says  it  called  forth  argument;  the  bill  says  it  required  an  agreement  of 
counsel;  in  either  case  the  service  of  Mr.  Bayard  was  necessary,  and 
was  not  rendered. 

Incapacity  to  perform  the  service  however  produced,  puts  an  end 
to  the  contract  from  that  moment.  It  is  no  answer  to  say  that  the 
case  went  on  without  the  service,  any  more  than  it  would  have  been 
in  Cutter  vs.  Poivell,  to  say  that  the  ship  went  on  without  the  mate. 
The  service  must  be  rendered  as  a  foundation  for  the  claim  for  com- 
pensation. The  incapacity  to  render  the  service  effectually,  puts  an 
end  to  the  contract  as  the  basis  of  any  compensation.  Evidence  of 
want  of  Mr.  Bayard's  services  in  the  Circuit  Court.  June  term, 
1813 — entry  of  appeals;  Read,  counsel  for  the  U.  States;  Rodney, 
Vandyke  and  Read,  jr.,  for  Girard.  October  24,  1815 — causes  of 
appeal  filed:  no  less  than,  four  new  commissions  issued  to  take  de- 
positions: new  causes  of  appeal  filed.  June  term,  1818 — counsel 
for  the  U.  States,  Geoi'gc  Read,  jr.,  and  Ingersoll;  for  Girard,  Rod- 
ney, Vandyke  and  Read.  Sept.  29,  1818 — Decree  of  affirmance,  &c., 
"after  hearing  advocates  and  counsel."  Appeal  prayed  and  granted 
from  Circuit  Court  to  Superior  Court.  Oct.  term,  1822 — Motion  of  C. 
A.  Rodney  for  Col.  McLane,  and  agreement  of  counsel  filed.  Under 
the  suit  arising  out  of  this  agreement,  the  avails  were  recovered.  In 
the  District  Court,  Eead  was  district  attorney;  and  on  the  side  of  the 
collector.  Eead,  jr.,  was  counsel  for  the  claimants:  after  the  appeal, 
Eead,  jr.  was  appointed  district  attorney,  his  father  having  resigned, 
and  Eead,  sen.,  went  over  from  McLane  to  the  other  side,  and  his 
case  was  left  to  the  prosecution  of  Eead,  jr.,  just  fresh  from  the 
ranks  of  the  enemy.  Where  was  Mr.  Bayard  then?  Was  he  not 
needed  to  attend  to  these  cases  to  procure  condemnation,  which  was 
not  yet  procured;  to  obtain  recovery,  which  was  yet  to  be  sought. 
He  was  away;  his  client's  cause  left  to  the  prosecution  of  a  cold  and 
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indifferent  friend,  in  whom  the  collector  had  no  confidence,  as  ap- 
pears from  the  exhibits.  But  "Mr.  L.  McLane  was  left  to  take  care 
of  the  cause."  Is  this  any  answer;  is  it  any  excuse  for  the  neglect  of 
Mr.  Bayard?  He  had  engaged  to  unite  his  services  with  L.  McLane, 
that  the  two  together  should  do  this  service  and  not  one  alone,  much 
less  that  one  who  is  not  the  person  claiming  compensation  for  the 
performance  of  the  service.  New  counsel  was  employed  by  the  col- 
lector! Yet  it  is  now  claimed  that  Mr.  Bayard  shall  be  paid  for  the 
service  not  rendered  by  himself,  nor  by  his  colleague;  and  not  per- 
formed by  any  other  until  after  his  death.  Col.  McLane  was  left 
then  for  a  time  inops  consillii;  he  did  not  trust  the  cause  to  his  son, 
whom  the  bill  calls  a  very  young  man;  he  went  to  Philadelphia  and 
employed  Mr.  Ingersoll  to  do  the  duty.  "After  hearing  advocates  and 
counsel"  in  the  Circuit  Court,  the  appeal  was  decided  and  the  decree 
of  the  Circuit  Court  was  confirmed  on  terms.  This,  without  proof 
to  the  contrary,  is  conclusive.  It  is  not  a  mere  formal  entry;  not  the 
usual  entry,  unless  such  is  the  fact.  But  whether  argued  or  not,  it 
was  a  case  contested;  one  in  which  the  presence  of  counsel  was  ne- 
cessary. 

But  condemnation  was  not  then  procured;  it  was  instantly  appeal- 
ed from.  Neither  did  it  confirm  the  sentence  of  the  District  Court; 
on  the  contrary  it  in  effect  reversed  that  sentence.  "Affirmed  to  be 
released  on  payment  of  double  duties."  Is  that  an  affirmance  of  the 
decree  of  the  District  Court,  which  was  unconditional?  It  was  a 
mere  pro  forma  affirmance,  with  a  defeazance. 

How  were  the  collector's  interests  involved  in  this  decree?  He 
had  before  resisted  the  right  of  the  government  to  remit  his  share  of 
the  forfeiture.  The  form  and  character  of  this  decree  involved  the 
question  whether,  by  the  act  of  remission,  the  government  had  the 
right  to  cut  off  the  greater  part  of  the  collector's  interests  under  the 
seizure  and  the  propriety  of  the  court  making  this  qualification  to 
its  decree.  Yet  Mr.  Bayard  was  not  there  to  render  service  on  this 
question,  to  procure  condemnation;  absolute  and  not  conditional  con- 
demnation. And  undoubtedly  if  he  had  been  there,  he  would  have 
prevented  that  decree;  for  it  was  the  duty  of  Mr.  Giraxd  to  plead  the 
remission  as  against  the  decree.  This  question  of  the  government's 
power  to  remit,  was  not  decided  finally  until  three  years  after  Gir- 
ard  paid  the  money. 

But  this  decree  of  the  Circuit  Court  was  instantly  appealed  from. 
It  never  had  any  operation  as  a  condemnation;  it  went  into  the  Su- 
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preme  Court,  and  no  condemnation  was  there  made.  Girard  paid 
the  money,  performed  the  condition  upon  which  condemnation  was 
removed,  (the  Circuit  Court  condemnation)  and  prevented  the  possi- 
bility of  final  condemnation. 

What  was  the  operation  of  the  decree  in  the  Circuit  Court?  It 
was  in  effect  a  reversal  of  the  District  Court's  decree.  An  affirm- 
ance to  be  released  on  terms;  as  to  the  ship  Good  Friends,  without 
terms.  The  decree  was  a  reversal  as  to  that  ship.  There  was  no 
longer  any  condemnation  as  to  her.  The  operation  as  to  the  cargo 
was  the  same  thing.  The  condemnation  reversed;  no  right  remain- 
ing to  the  U.  States  or  the  collector  out  of  the  condemnation,  but  a 
reservation  out  of  the  remission.  Then  came  the  struggle  of  Col. 
McLane  to  resist  this  remission,  in  which  he  needed  counsel.  The 
appeals  to  the  Supreme  Court  were  never  prosecuted  to  condemna- 
tion, but  remained  subject  to  the  remissions  of  the  secretary  of  the 
treasury,  under  the  act  of  Congress.  But  Congress  had  the  power 
to  remit  all;  and  what  they  reserved  was  granted  to  the  collector, 
as  they  could  have  taken  away  all.  What  was  received  then  finally, 
was  not  received  under  seizure,  forfeiture  or  condemnation,  but  by 
grant  under  the  act  of  Congress.  In  the  construction  of  this  act,  a 
suit  arose  between  Col.  McLane  and  the  United  States,  which  was 
first  decided  against  him  and  then  in  his  favor,  without  any  aid  from 
Mr.  Bayard.  The  recovery  then  was  not  only  not  by  virtue  of  any 
service  rendered  by  Mr.  Bayard,  but  against  his  influence  and  ser- 
vices in  procuring  remission. 

Quantum  meruit. — We  come  then  to  the  point,  whether  it  is  pro- 
per for  this  court  to  send  an  issue  to  law,  and  for  what?  It  is  re- 
versing the  order.  They  came  into  equity  for  want  of  remedy  at 
law;  they  now  ask  to  be  sent  back  to  law  for  want  of  remedy  here. 
But  the  question  is  first,  whether  there  is  any  right  of  recovery  on 
the  contract  at  law  or  in  equity.  They  set  up  a  contract;  services 
under  a  contract;  they  treat  it  as  in  existence;  and  was  it  ever  heard 
that  whilst  setting  up  a  contract,  the  party  could  recover  compensa- 
tion otherwise  than  under  the  contract.  (3  Pick.  Rep.  235;  3  Atk.  Rep. 
124;  1  ib.  2;  2  ib.  3;  1  Vesey,  jr.  426;  13  ib.  114;  13  Law  Lib.  38.) 
If  the  contract  be  legal  it  was  for  an  entire  service,  and  there  can  be 
no  recovery  in  or  out  of  the  contract,  unless  there  has  been  a  full 
performance  of  the  service. 

The  case  of  Cutter  vs.  Powell,  is  conclusive.  The  bill  goes  for  the 
specific  performance  of  an  entire  contract,  on  the  ground  of  perform- 
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ance,  quantum  meruit  will  not  do;  service  indivisible;  large  sum  stipu- 
lated for  an  entire  service;  no  recovery  as  for  a  part  performance.  In 
contracts  for  personal  service^  there  can  be  no  apportionment;  no 
rule  to  apportion  by;  eminently  so  in  a  contract  for  professional  ser- 
vice. How  estimated?  what  did  he  do?  what  was  it  worth?  what 
did  he  neglect?  who  can  estimate  the  injury  arising  from  the  neglect, 
and  deduct  it  from  the  service?  But  it  is  said  that  Col.  McLane's 
letter  to  Mr.  E.  H.  Bayard,  in  181G,  admits  the  entire  performance 
of  service  on  the  part  of  his  father.  The  state  of  the  matter  then 
was  an  appeal  pending  in  the  Circuit  Court,  and  the  collector  resist- 
ing the  power  of  remission  in  the  government.  This  letter  had  re- 
ference to  a  claim  against  the  U.  States  for  this  illegal  remission;  and 
as  the  collector  had  already  "expended  considerably  of  his  private 
funds"  in  carrying  on  this  controversy,  he  called  on  the  representa- 
tives of  Mr.  Bayard  for  that  service  which  their  father  was  to  have 
given.  No  aid  was  given.  The  treatment  of  that  letter  was  an 
unequivocal  abandonment  by  the  representatives  of  Mr.  Bayard,  of 
any  claim  or  interest  in  the  matter  referred  to  by  Col.  McLane. 
The  case  had  been  abandoned  by  Mr.  Bayard;  the  claim  was  aban- 
doned by  his  family,  who  were  unwilling  to  accept  Col.  McLane's 
offer  of  a  share  of  this  controversy  with  the  U.  States,  which  was 
neither  then  or  ever  productive  of  any  thing.  That  which  was  final- 
ly obtained  after  fifteen  years  more  of  litigation  by  Mr.  McLane  and 
his  representatives,  was  recovered  upon  an  entirely  different  suit  and 
claim  from  that  of  resisting  the  remissions. 

Can  the  court  send  an  issue,  and  for  what?  never,  unless  it  first 
decides  on  the  right  to  recover,  and  this  decision  must  be  on  a  case 
made  by  the  bill,  to  which  the  respondent  has  the  opportunity  of 
making  defence  in  this  court.  If  there  was  any  thing  due  to  Mr. 
Bayard,  it  arose  at  the  time  of  the  service  rendered,  and  is  barred 
by  limitation  many  times  over.  The  memorandum  agreement  is  not 
under  seal,  and  the  act  of  limitation  run  from  the  first  receipt  of 
avails  by  the  collector.  If  the  compensation  was  ever  earned,  it 
must  have  been  before  Mr.  Bayard's  death,  now  twenty-six  years 
ago,  a  length  of  time  that  would  her  recovery  on  a  bond  or  judg- 
ment. This  and  all  other  defences  are  cut  off  by  allowing  this  par- 
tial claim  to  be  set  up  in  this  form. 

The  idea  of  a  quantum  meruit  out  of  the  contract,  proceeds  on  the 
notion  of  services  rendered  to  Col.  McLane,  at  his  request,  in  the 
argument  before  the  District  Court;  a  service  which  was  rendered 
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not  to  him  but  to  the  United  States  government,  and  paid  for  by  it. 
The  court  must  see  that  there  has  been  meritorious  services  per- 
formed, before  they  will  decree  an  account  or  direct  an  issue.  Now 
they  will  see  that  Mr,  Bayard  contracted  for  a  series  of  services, 
and  rendered  but  one  if  any  under  the  contract;  that  this  service  was 
rendered  to  another,  and  paid  for  by  another.  A  service  rendered 
at  most  in  the  case  of  the  ship  Good  Friends.  And  must  not  this 
court  decide,  before  they  can  decree  any  thing  on  the  ground  of  a 
quantum  meruit,  that  that  service  has  not  been  full  compensated? 
Yet  Mr.  Bayard  himself,  by  his- receipt  to  the  TJ.  States,  states  that 
it  has;  and  even  gives  a  detailed  statement  of  the  service  as  an  ex- 
cuse for  the  amount  of  the  fee. 

If  a  quantum  meruit  is  to  be  decreed,  to  what  extent  shall  it  go. 
To  the  ship  alone;  the  ship  and  cargo;  or  all  the  ships  and  cargoes? 
We  are  called  here  on  a  claim  of  hundreds  of  thousands;  will  the 
court  now  suffer  them,  without  notice,  to  set  up  a  claim  out  of  the 
bill  and  out  of  the  case,  on  a  mere  pitiful  question  whether  $500,  or 
what  sum  is  compensation  for  one  argument.  (6  Eng.  Ch.  Rep.  410.) 
This  claim  for  a  partial  recovery  is  not  set  up  in  the  bill,  nor  was 
it  raised  below.  A  party  cannot  recover  under  the  general  prayer 
for  relief,  on  any  ground  of  relief  not  set  out  in  the  bill;  for  the  de- 
fendant would  have  no  notice  of  the  claim,  and  no  opportunity  to 
make  defence  to  it. 

Diversity  of  the  fund. — We  now  come  to  demonstrate  the  abso- 
lute diversity  of  the  fund  stipulated  between  the  parties  as  the  source 
from  which  this  compensation  was  to  be  derived,  and  the  fund  of 
which  a  portion  is  sought  in  this  suit. 

The  fund  contracted  for  was  the  ship,  in  the  one  case;  the  ships 
and  cargoes  in  the  other:  the  ship  as  forfeited.  If  it  remained  in 
specie,  that  was  the  fund  contracted  for;  if  sold  by  the  decree  of  the 
court,  then  the  proceeds  stand  in  place  of  the  ship,  and  constitute  the 
fund.  A  specific  forfeiture — to  be  recovered  in  the  very  suit  in  which 
the  service  was  to  be  rendered.  On  this  point  also,  the  case  of  Ste- 
vens vs.  Bagwell,  is  an  authority  as  well  as  on  the  other  two  points  of 
champerty,  and  the  unreasonbleness  of  the  contract.  The  source 
was  not  merely  what  should  be  recovered,  but  recovered  in  the  suits 
in  which  Mr.  Bayard  was  to  render  service.  Yet  the  fund  here  re- 
sulted not  from  those  suits,  but  by  legislative  grant — the  terms  of  a 
remission — which  put  an  end  to  the  suits  and  totally  destroyed  any 
possibility  of  any  avails  ever  resulting  from  them. 
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It  is  argued  on  the  other  side  that  Mr.  McLane's  title  became 
vested  by  the  condemnation.  Yet  the  contract  was  not  for  services 
up  to  the  time  of  a  title  vesting,  but  to  secure  an  indefeasible  title  and 
actual  results  from  an  indefeasible  title.  Mr.  Bayard's  right  to  call 
on  th6  collector,  and  his  duty  to  pay,  was  not  on  condemnation,  but 
upon  final  recovery.  Suppose  after  the  recovery  the  ship  had  been, 
destroyed  by  fire;  or  the  claimants  on  whose  bonds  the  property  was 
delivered  up  had  failed,  was  the  collector  bound  to  make  good  to 
Mr.  Bayard  his  share?  The  contingency  then  is  recovery;  final  re- 
covery; recovery  according  to  its  legal  meaning,  by  judgment  of 
court;  and  recovery  in  the  suits  in  which  the  service  was  to  be  ren- 
dered. 

The  argument  of  the  other  side  is,  that  the  source  is  what  should 
be  finally  recovered  in  conveyance  of  the  seizure.  The  seizure  is 
only  one  step  in  the  legal  proceedings;  an  official  act  of  the  col- 
lector to  be  followed  up  by  prosecution:  the  result  is  no  more  the 
fruit  of  the  seizure,  than  of  the  libel — the  condemnation  or  prosecu- 
tion of  the  appeal;  and  the  fund  now  sought  to  be  divided,  is  no  more 
the  result  of  the  seizure  than  of  the  prosecution  or  condemnation. 
The  money  was  obtained  not  in  consequence  of  an  act  of  justice — of 
punishment — but  of  mercy;  it  arose  not  from  condemnation  but  from 
remission,  a  remission  which  defeated  condemnation  and  destroyed 
the  results  of  seizure,  as  well  as  of  condemnation.  How  can  a  re- 
mission be  said  to  be  in  consequence  of  seizure?  It  may  be  before  as 
well  as  after  seizure.  As  well  might  we  say,  that  the  pardon  of  a 
criminal  was  in  consequence  of  his  arrest.  The  fund  therefore  re- 
sulting from  the  remission  is  not  a  consequence  or  result  of  the  seizure, 
and  is,  consequently,  not  the  fund  out  of  which  the  compensation  was 
by  the  contract  to  arise. 

Does  the  contract  look  to  any  such  source  of  recovery?  On  the 
contrary,  it  looks  exclusively  to  forfeiture  and  condemnation,  and 
the  results  of  forfeiture  and  condemnation  as  the  source  from  which 
compensation  should  arise.  It  is  true,  that  the  terms  on  which  the 
remission  is  granted,  the  payment  of  double  duties,  were  in  the  na- 
ture of  a  forfeiture  for  the  offence,  but  is  this  identical  with  the  for- 
feiture sought  under  the  seizure,  or  arising  from  the  violation  of  the 
non-importation  laws? 

The  suit  of  McLane  vs.  The  U.  S. — Was  Mr.  Bayard  bound  to  • 
act  as  counsel  for  McLane  in  the  case  that  subsequent  arose  between 
him  and  the  U.  S.,  for  the  distribution  of  these  double  duties,  which 


Bayard  vs.  McLane.  193 

were  paid  as  the  condition  of  the  remission  'of  the  forfeiture?  We 
say  not;  and  herein  we  agree.  He  might  even  have  been  employed 
by  the  U.  S.,  against  Mr.  McLane  in  that  suit.  It  was  the  pursuit 
of  a  different  object — a  thing  differing  in  specie,  and  vesting  by  a 
different  and  contradictory  title.  And  after  opposing  Mr.  McLane 
in  that  suit;  opposing  him  rightfully  and  consistently  with  his  con- 
tract— is  it  consistent  with  that  contract  that  he  should  turn  round 
and  claim  under  it  a  share  of  what  the  collector  recovered?  The 
double  duties  were  recovered  in  this  suit.  They  were  forfeiture  or 
tliey  were  not.  If  they  were  forfeiture,  Mr.  Bayard  was  bound  to 
render  his  services  for  the  purpose  of  recovering  them,  which  he  did 
not  do;  if  they  were  not,  then  he  was  not  entitled  to  any  part  of  this 
recovery  as  forfeiture. 

Conceding  that  Mr,  Bayard  was  bound  to  aid  with  funds  in  the 
prosecution  of  this  suit  they  say,  1st.  That  L.  McLane  was  an  exe- 
cutor of  Mr.  Bayard,  and  could  have  applied  the  funds;  and  2d.,  that 
Col.  McLane  had  received  a  part  of  the  Joint  fund  which  passed  to 
his  executor?  Now  L.  McLane  was  never  an  acting  executor  of 
Mr.  Bayard,  and  had  none  of  his  funds  in  hand;  and  though  Col. 
McLane  received  the  single  duties  in  1813,  he  paid  them  all  into  the 
treasury;  for  this  was  T^efore  the  remission,  and  they  were  received 
as  duties.  It  was  not  until  1822,  that  the  treasury  conceded  any 
share  to  the  collector. 

Mr.  Johnson,  in  reply; 

1.  The  fund. — Is  the  fund  recovered  by  Mr.  McLane  in  the  suit 
with  the  U.  States  a  part  of  the  avails  falling  within  this  contract  as 
"finally  recovered  under  or  by  virtue  or  in  consequence  of  the 
seizure?" 

The  argument  of  the  other  side  has  been,  conceding  that  the  con- 
tract would  have  covered  the  property  condemned,  or  its  proceeds, 
yet  that  because  the  U.  S.,  by  an  act  of  legislative  grace,  stepped  in 
after  the  condemnation  and  before  sale,  and  pardoned  the  forfeiture 
on  payment  of  a  substituted  fund,  that  this  fund  does  not  come  within 
the  contract,  and  the  complainant  is  entitled  to  no  share  of  it:  that 
because  the  act  of  1813,  makes  the  title  of  the  collector  to  depend  on 
forfeiture  and  not  on  seizure,  therefore  the  fund  obtained  under  the 
remission  is  not  the  fund  contracted  for.  But  that  argument  goes 
too  far.  It  would  equally  apply  to  the  property  condemned  in  specie, 
or  to  the  actual  results  of  that  property  if  sold;  for  that  by  the  same 
argument  is  a  result  of  forfeiture,  and  not  of  seizure.     "The  forfeiture 
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accrues  from  the  violation  of  the  law;"  granted;  but  the  period  of 
forfeiture  is  a  continuing  one  It  occurs  wherever  the  ship  may  go. 
Though  passing  through  several  collection  districts  without  seizure, 
and  forfeited  all  the  while,  because  violating  the  law  all  the  while, 
yet  the  collector  who  seizes  and  prosecutes  to  condemnation  is  en- 
titled to  the  avails  of  the  forfeiture.  (Act  of  1799,  sees.  89,  91,  &c.) 
It  could  be  shown  that  the  forfeiture  of  these  ships  and  cargoes  ac- 
tually first  occurred  in  Col.  McLane's  collection  district;  but  no  mat- 
ter, they  were  seized  by  Col.  McLane  in  his  collection  district,  and 
it  is  not  disputed  that  had  these  seizures  gone  on  to  condemnation 
and  sale.  Col.  McLane  would  have  been  entitled  to  his  share  of  these 
results  as  collector.  Then  how  did  he  get  the  fund  now  in  court? 
We  have  been  told  it  was  given  to  him  by  the  act  of  29th  July,  1813. 
Yet  that  act  says  nothing  about  the  collector;  it  gives  him  nothing: 
he  gets  it  only  because  he  was  entitled  to  his  share  before  by  virtue 
of  the  forfeiture  and  his  seizure,  and  because  that  act  did  not  take  it 
away  from  him. 

By  the  seizure  he  obtained  an  inchoate  title,  a  title  perfected  by 
condemnation  as  against  all  the  world  except  the  U.  S.,  who  by  vir- 
tue of  the  pardoning  power  could  step  in  between  the  crime  and  its  pun- 
ishment, and  thus  defeat  the  collector's  title.  If  in  the  exercise  of  this 
pardoning  power  the  U.S., did  not  pardon  the  whole, whatever  was  not 
pardoned  was  left  to  the  operation  of  the  law  establishing  the  forfeiture, 
and  giving  a  share  of  it  to  the  collector  seizing  and  prosecuting.  So 
argued  by  Mr.  Sergeant  and  so  decided  in  6  Peters'  412,  415,  426, 
428.  "If  the  double  duties  be  considered  a  part  of  the  forfeiture,  then 
the  seizing  collector  is  entitled  to  his  share  of  it."  "The  double  du- 
ties are  a  mere  mode  of  fixing  the  sum  reserved  from  the  remission 
— left  as  forfeited;  and  the  U.  S.,  had  no  right  to  reserve  such  a  part 
without  giving  to  the  seizing  collector  his  share  of  it."  Then  if  Mr. 
McLane,  as  the  seizing  collector,  is  entitled  to  a  share  of  these  double 
duties  reserved  from  remission  as  a  part  of  the  forfeiture,  would  he 
not  equally  and  from  the  same  source,  and  by  virtue  of  his  seizure, 
have  been  entitled  to  the  whole  if  the  U.  S.,  had  remitted  no  part? 
And  yet  it  is  argued  that  this  is  not  the  same  fund. 

Stevens  vs.  Bagwell  (15  Ves.  140,)  has  been  referred  to  by  all  the 
counsel  as  a  case  strongly  in  point  for  them.  It  is  against  them. 
The  decree  there  was  against  the  assignor,  not  as  here  for  Col.  Mc- 
Lane. The  fund  was  given  to  them  by  the  crown,  of  its  mere  grace; 
not  as  here  recovered  against  the  U.  S.,  in  invitum — by  suit  in  court. 
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and  on  his  title  previously  attached;  and  which  the  U.  S.,  not  only 
did  not  give,  but  could  not  take  away. 

Suppose  the  case  of  a  qui  tarn  prosecution  in  this  State  and  a  recov- 
ery. The  judgment  of  the  court  entitles  the  informer  to  one-half. 
But  the  governor  steps  in  and  pardons  one-half  the  penalty.  The 
informer  receives  the  other  half.  Does  he  receive  it  by  virtue  or  in 
consequence  of  the  remission,  as  a  gift  from  the  governor;  or  does 
he  not  recover  it  by  virtue  and  in  consequence  of  the  suit  and  re- 
covery? a  title  which  the  governor  neither  gives  nor  can  take  away 

2.  The  abaxdoxmext. — "Was  the  contract  abandoned  by  J.  A. 
Bayard,  or  by  his  representatives? 

The  first  argument  on  the  other  side  to  show  that  it  was  abandon- 
ed is,  that  Mr.  Bayard  was  the  counsel  of  the  U.  S.,  and  that  his 
argument  is  to  be  referred  to  that  retainer;  and  next,  that  the  con- 
tract was  relinquished  by  his  taking  the  retainer  of  others  inconsist- 
ent with  the  contract;  and  third,  though  not  abandoned  by  Mr.  Bay- 
ard in  his  lifetime,  that  the  contrat-t  has  l^een  waived  and  abandoned 
by  his  representatives. 

The  property  in  controversy  amounted  to  near  a  million  of  dol- 
lars, to  one-half  of  which  the  IT.  S.,  would  be  entitled  in  case  of  con- 
demnation. In  such  a  claim,  the  government  paid  to  Mr.  Bayard  a 
fee  of  $500,  for  his  services  performed  for  the  U.  S.;  and  from  this 
receipt  it  is  argued  that  Mr.  Bayard  abandoned  his  contract  with 
CoL  McLane,  and  took  pay  altogether  from  the  U.  States.  But  the 
answer  makes  no  such  defence.  It  regards  the  argument  of  Mr. 
Bayard  not  as  an  argument  for  the  United  States  exclusively;  but  it 
admits  that,  so  far  as  it  went,  it  was  a  part  performance  of  the  con- 
tract with  Col.  McLane.  Mr.  L.  Mcl^ane  received  from  the  U. 
S.  the  same  fee  of  $500,  for  his  services  in  that  argument,  and  gave 
a  receipt  in  the  same  words  as  Mr.  Bayard.  Did  he  also  relinquish 
and  abandon  his  contract  with  the  collector?  No  such  i^retence  is 
made  by  his  answer. 

Again:  Mr.  A.  McLane,  by  his  will  in  1821,  before  the  case  stated 
with  the  U.  States,  and  before  the  case  of  U.  States  vs.  Morris,  when 
it  was  certain  that  the  collector  was  entitled  to  one-half  the  double 
duties,  recites  that  he  had  assigned  to  L.  McLane  all  his  interest  iiii- 
der  the  forfeiture,  which  he  evidently  considered  as  one-third  part. 

Mr.  Bayard  was,  as  Mr.  McLane  was,  counsel  for  the  U.  S.,  and 
also  counsel  for  the  collector,  both  being  interested  in  the  results  of 
the  suit.     This  receipt  then  proves  nothing,  except  the  payment  by 
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the  U.  States  of  their  share  of  a  fee  to  counsel,  who  were  also  coun- 
sel in  the  same  matter  for  others.  Is  there  anything  strange  in  this? 
Look  at  the  receipt  of  C.  J.  IngersoU  for  the  duty  bonds,  signed  by 
him  as  counsel  for  the  \J.  States,  and  also  as  counsel  for  the  collec- 
tor. The  connection  of  Mr.  Bayard  with  Spackman  is  no  better 
evidence  of  an  abandonment  of  his  contract  with  Col.  McLane.  The 
only  contract  Mr.  Bayard  had  with  Col.  McLane  at  the  date  of  the 
letter  to  Spackman,  was  the  contract  of  April,  1812,  relative  to  the 
Good  Friends  and  cargo,  and  did  not  extend  to  the  Amazon  and 
United  States.  He  never  was  retained  in  the  case  of  the  United 
States,  unless  by  the  memorandum  agreement  of  subsequent  date. 
The  letter  to  Rodney  states  that  he  had  received  the  fee  of  Spack- 
man, supposing  him  to  be  an  in  farmer  in  the  case  of  the  Amazon. 
This  retainer  was  entirely  consistent  with  his  duty  to  Col.  McLane. 
Both  looked  to  forfeiture.  Between  these  letters  he  had  discovered 
that  Spackman  was  but  an  agent  of  Thompson  &  Maris,  claimants 
in  the  case  of  the  Amazon;  and  he  returned  the  retainer  as  inconsistent 
with  his  duty  to  Col.  McLane,  under  the  contract  of  April,  1812.  Yet 
the  argument  on  the  other  side  is,  that  the  act  of  taking  the  fee  of 
Spackman  was  an  abandonment  in  fact  and  intention  of  his  contract 
with  Col.  McLane;  and  the  letter  to  Mr.  Rodney  is  cited  as  the  evidence 
of  it.  The  letter  from  A.  McLane  to  J.  A.  Bayard  mentions  the  case 
of  the  Tiber,  retains  him  in  that  case,  and  offers  the  same  interest 
which  he  has  in  the  other  Amelia  cases.  Yet  it  is  argued  that  he  had 
then  no  interest  in  these  cases,  but  had  abandoned  his  contract.  And 
near  a  year  afterwards  Col.  McLane,  by  indorsement  on  the  back  of  the 
contract  of  April,  1812,  under  his  hand,  extends  it  to  all  the  Amelia 
cases. 

But  say  they,  this  memorandum  agreement  was  not  accepted 
by  Mr.  Bayard.  What  evidence  would  they  have  of  the  acceptance? 
It  is  admitted  that  it  was  not  necessary  that  Mr.  Bayard  should  have 
signed  it.  Is  not  the  fact  of  it  being  in  his  handwriting,  that  it  was 
taken  and  kept  in  his  possession,  evidence  of  his  acceptance  of  it? 
Finally,  after  Mr.  Bayard's  death  we  find  Col.  McLane  writing  to 
Mr.  R.  H.  Bayard,  sending  him  the  record  in  the  case  of  the  Good 
Friends,  and  stating  "we  are  jointly  interested  in  the  case."  Yet  in 
the  face  of  this,  it  is  argued  that  Mr.  Bayard  had  no  interest  under 
the  contract  of  1812;  that  he  had  abandoned  it  by  taking  a  fee  from 
the  U.  States;  and  taking,  (though  he  returned  it)  a  fee  from  Spack- 
man. 
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3.  The  performance. — Assuming  that  there  was  a  contract  be- 
tween Mr.  Bayard  and  Col.  McLane,  not  illegal  or  otherwise  vitious, 
was  it  performed  in  whole  or  in  part  so  as  to  entitle  the  representa- 
tives of  Mr.  Bayard  to  claim  the  stipulated  compensation? 

The  object  of  the  contract  wa§  to  procure  a  decree  of  forfeiture 
against  the  property  seized  as  forfeited.  This  was  the  end  and  de- 
sign of  the  contracting  parties.  The  receipt  of  the  proceeds  of  for- 
feiture followed  as  a  matter  of  course,  and  could  not  have  been  the 
subject  of  contract.  Sec-  4  of  the  non-importation  act  covers  volun- 
tary importation,  and  makes  the  forfeiture  to  depend  on  the  importa- 
tion. Sec.  5  provides,  that  the  shipping  goods  with  intent  to  import 
them,  creates  a  forfeiture  of  the  goods.  Sec.  G  provides,  that  the 
shipping  the  goods  with  the  intent  of  importation  and  ivith  the  knozv- 
ledge  of  the  ozvner  or  master,  forfeits  the  ship.  The  result  of  this  is, 
that  when  you  makie  out  a  case  of  forfeiture  of  the  ship,  the  forfeiture 
of  the  goods  is  necessarily  established;  though  the  reverse  is  not  true. 
Then  what  had  Mr.  Bayard  to  do?  He  had  to  make  out  that  the 
goods  fell  within  the  4th  or  5th  section  of  this  law.  But  with  regard 
to  the  ship  he  had  also  to  make  out  the  shipping  the  goods  with  the 
intent  to  import,  and  with  the  knowledge  of  the  owner  or  master. 

What  was  the  ease  Mr.  Bayard  had  to  manage?  The  non-im- 
portation laws  were  passed  in  1809.  Mr.  Girard  and  others  had 
shipped  these  goods  from  England,  without  any  intent  of  violating 
these  laws.  The  ships  went  to  Amelia  Island.  In  1811  Congress 
passed  a  secret  act,  authorizing  the  president  to  take  possession  of 
Amelia  Island  as  a  part  of  Florida,  on  certain  contingencies.  Gene- 
ral Matthews,  claiming  to  act  under  the  orders  of  the  president,  seized 
on  the  island.  These  importers  found  him  there,  and  took  a  clear- 
ance from  him  for  the  goods  imported.  The  defence  was  then — 1st. 
That  the  goods  were  not  intentionally  imported  in  violation  of  the 
non-intercourse  laws.  2d.  That  Gen.  Matthews  was  there,  profess- 
ing to  act  under  authority  which  the  U.  States  was  reasonably  sup- 
posed to  have  conferred  on  him.  3d.  That  the  ships  came  to  the 
U.  States  under  constraint  and  force  from  Gen.  Matthews.  4th. 
That  the  declaration  of  war  put  an  end  to  the  non-importation  laws. 
All  these  were  grave  questions  for  Mr.  Bayard  to  combat,  before  he 
could  get  a  condemnation  either  of  cargoes  or  ships.  They  arose 
in  all  the  cases;  and  all  the  cargoes  were  necessarily  involved  in  the 
argument  of  the  ship  Good  Friends. 

Then  what  did  Mr.  Bayard  stipulate  to  perform?     To  render  "ser- 
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vices  as  counsel  in  the  courts  of  the  U.  States,  for  the  purpose  of  ob- 
taining condemnation  of  the  property  seized."  Condemnation;  judi- 
cial condemnation;  condemnation  in  the  courts;  and  in  the  cases  in 
such  courts.  Mr.  Bayard  was  to  do  no  more.  It  is  true  that  Col. 
McLanc's  obligation  to  pay  did  not  attach  on  such  condemnation, 
nor  until  the  receipt  of  the  proceeds;  but  Mr.  Bayard's  duty  was  per- 
formed. Mr.  McLane  knew  of  the  power  of  the  secretary  of  the 
treasury  to  remit,  and  of  the  contingency  of  new  suits  arising  under 
that  i)o\ver;  yet  he  contracted  with  Mr.  Bayard  for  services  in  pro- 
curing condemnation,  and  not  in  any  collateral  or  contingent  suits. 
The  answer  admits,  and  Gen.  Jones  in  his  argument  admitted,  that 
the  suit  of  Col.  McLane  against  the  U.  States  was  not  ivithin  the  con- 
tract. 

I  assume  then,  that  if  Mr.  Bayard  did  render  services  in  the  courts 
of  the  U.  States,  for  the  purpose  of  procuring  condemnation,  and  did 
procure  condemnation,  he  performed  his  contract. 

"What  is  the  evidence  of  performance?  The  receipt  of  the  7th  of 
December,  1812,  which  they  have  relied  on  as  showing  an  abandon- 
ment, shows  something  else;  it  shows  that  all  the  services  collateral, 
incidental,  argument  and  all,  were  performed  by  Mr.  Ba5'ard  up  to 
that  time.  The  receipt  shows  also  that  the  argument  was  in  the  case 
of  the  cargo  as  well  as  ship.  It  proves  conclusively  that  Mr.  Bayard 
up  to  the  7th  of  December,  1812,  did  all  that  he  was  bound  to  do  by 
his  contract.  The  motion  for  delivering  up  the  property  on  delivery 
bonds  was  before  that  date,  and  n'as  argued  by  Mr.  Bayard,  if  argued 
at  all.  And  from  the  decision  of  that  motion,  there  could  be  no  ap- 
peal, for  the  judgment  on  it  executed  itself  immediately. 

The  decree  of  condemnation  was  obtained.  That  decree  unre- 
versed, though  the  decree  of  the  first  court,  was  as  binding  and  con- 
clusive as  the  decree  either  of  the  Circuit  or  Supreme  Court.  What 
further  was  Mr.  Bayard  to  do?  AVe  would  almost  suppose  from  the 
arguments  of  our  opponents,  that  he  was  bound  to  take  and  prose- 
cute an  appeal  for  the  other  side.  No!  He  had  nothing  to  do 
with  an  appeal  until  they  moved  in  it.  An  interference  on  his  part 
productive  of  appeal  or  of  active  prosecution  of  appeal,  would  have 
been  a  violation  of  his  duty  to  Col.  McLane.  But  an  appeal  was 
taken  in  the  case  of  the  Good  Friends.  What  was  done  under  it? 
The  record  was  read  of  the  decree  in  the  Circuit  Court,  to  show  that 
there  was  an  argument  there.  No  such  thing.  The  answer  itself 
admits  that  there  was  no  argument  there:  and  as  to  this  the  answer 
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of  Mr.  McLane  is  conclusive,  for  it  is  an  answer  to  facts  necessari- 
ly within  his  knowledge  as  associate  counsel,  bound  as  such  as  well 
by  the  relation  to  his  father,  to  have  attended  to  every  thing  which 
transpired  there.  If  there  was  any  such  argument  in  the  Circuit 
Court  on  the  question  of  aflfirmance  or  reversal,  it  must  have  been  at 
the  term  in  which  the  decree  was  affirmed,  which  was  September, 
1818,  four  years  after  Girard  had  availed  himself  of  the  remission, 
and  paid  the  costs,  which  was  one  of  its  conditions.  After  this  it 
was  not  in  his  power  to  dispute  the  remission,  nor  to  dispute  anything 
which  it  established.  But  it  established  the  forfeiture;  it  proceeded 
on  the  forfeiture,  and  it  was  not,  therefore,  in  Girard's  power,  after 
the  16th  of  March,  1814,  to  dispute  the  correctness  of  the  decree  of 
the  District  Court.  What  then  was  Mr.  Bayard  to  do?  Was  he  to 
make  an  argument  to  sustain  a  decision  which  was  not  only  not  at- 
tacked, but  which  the  defendant  on  the  record  admitted  to  be  right. 

We  have  been  misunderstood  as  contending  that  Mr.  Bayard  was 
the  exclusive  judge  of  the  services  which  the  contract  bound  him  to 
perform.  No  such  thing.  The  agreement  was  with  a  professional 
man;  for  the  exercise  of  reasonable  professional  skill;  necessarily  to 
some  extent  involving  his  opinion  as  to  the  mode  of  its  exercise;  but 
still  subject  to  the  judgment  of  this  court,  whether  he  did  reasonably 
perform  his  contract.  He  was  not  bound  to  attend  in  court,  de  die 
in  diem,  whether  there  was  any  movement  in  the  cause  or  not.  Nor 
was  it  for  Col.  McLane,  the  collector,  to  prescribe  to  him  the  mode 
of  performing  it.  He  was  bound  to  render  service  under  the  con- 
tract, for  the  purpose  of  the  contract;  to  ripen  the  incohate  title 
commencing  in  the  collector  by  the  seizure,  into  a  complete  title  by 
condemnation;  indefeasible  except  by  authority  of  the  TJ.  States  go- 
vernment. That  oower  being  known  to  the  parties  was  not  con- 
tracted against,  and  could  not  be  lawfully  contracted  against. 

The  cases  cited  on  the  other  side,  for  another  purpose,  show  that 
the  right  of  the  U.  S.  to  remit,  was  an  absolute  right  in  reference  to  the 
forfeiture.  {Bud  vs.  Van  Ness;  Jones'  ex'r.  vs.  Shore.)  Mr.  Bayard 
could  not  have  contracted  with  the  collector  to  resist  that  right  of  re- 
mission in  the  U.  S.;nor  to  resist  the  passage  of  the  act  of  the  29th  July, 
1813,  under  which  Girard  obtained  the  remission.  In  October,  1822, 
the  case  was  stated  on  which  the  collector  instituted  his  suit  against  the 
U.  States,  for  a  division  of  that  part  of  the  forfeiture  reserved  from  re- 
mission. That  case  did  not  even  controvert  the  right  of  the  U.  S.  to 
remit  at  any  time  before  actual  receipt  of  the  money.     Mr.  Bayard, 
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therefore,  was  not  only  not  bound  by  his  contract  to  controvert  this 
question  with  the  U.  States,  but  the  collector  himself  did  not  contro- 
vert it. 

Then  has  he  not  performed  his  contract?  If  he  was  to  render  ser- 
vice for  the  purpose  of  procuring  condemnation,  he  has  done  it.  If 
he  was  to  procure  condemnation,  he  has  done  it: — final  condemna- 
tion, he  has  done  it.  And  if  he  has  failed  to  render  service  in  another 
case,  to  dispute  the  power  of  the  U.  States  to  grant  remission,^  or 
in  a  case  between  the  collector  and  the  U.  States;  the  answer  is, 
he  was  not  bound  to  do  it.  We  do  not  then  dispute  about  a  division 
of  personal  services,  or  a  performance  by  substitution;  but  we  insist 
that  Mr.  Bayard  has  performed,  fully  performed,  all  the  service  for 
which  he  contracted. 

We  have  also  been  misunderstood  as  arguing  that  there  were  dis- 
tinct grades  in  the  legal  profession.  We  claim  no  such  distinction 
of  persons  in  the  profession,  but  we  do  insist  that  there  is  a  distinc- 
tion as  to  the  functions  united  in  the  same  person.  The  contract  of 
Mr.  Bayard  was  to  render  service  as  counsel,  did  that  bind  him  to 
write  every  line  of  the  pleadings  belonging  to  the  proctor  or  attor- 
ney? If  so,  then  Mr.  L.  McLane  and  Mr.  Read,  the  district  attorney, 
had  nothing  to  do.  Why  was  L.  Mcl^ane  taken  in  to  share  equally 
with  Mr.  Bayard?  He  was  then  a  young  man — without  professional 
standing — taken  in  at  the  request  of  his  father.  Col.  McLane,  and 
liberally  rewarded  by  the  agreement  of  Mr.  Bayard  as  well  as  of  Col. 
McLane?  He  was  so  taken  in  to  perform  that  portion  of  the  service 
which  usually  falls  to  the  junior  counsel;  to  do  the  duties  of  attorney. 
All  that  Mr.  Bayard  was  to  do  was  to  act  as  counsel,  and  to  see  that 
all  the  other  acts  were  right.  All  were  right;  condemnation  was  se- 
cured.    And  shall  he  have  nothing? 

If  nothing  but  the  single  duties  (which  were  paid  in  1813)  had  been 
received,  the  collector  was  entitled  to  one-half  of  that;  but,  in  Feb. 
1819,  $53,000  00  was  received,  all  of  which  belonged  to  Col.  Mc- 
Lane (the  single  duties  having  been  all  received  by  the  U.  S.,)  to  be 
divided  in  thirds  with  his  counsel.  On  the  6th  of  February  then  1819, 
Col.  McLane  had  in  his  hands  the  one-third  of  $53,000  00,  belonging 
to  Mr.  Bayard,  as  money  had  and  received  to  his  use,  recoverable 
in  an  action  of  assumpsit.  But  as  a  defence  to  the  payment  of  the 
money  so  belonging  to  Mr.  Bayard,  he  sets  up  that  the  U.  States, 
another  party  claiming  it  by  title  paramount,  had  set  up  a  claim  to 
it,  of  which  claim  he  gave  us  notice  and  required  us  to  defend  it, 
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which  we  did  not;  and  though  that  claim  failed,  we  are  not  to  have 
anything  because  we  did  not  defend  it.  The  principle  is  a  clear 
one.  Holding  a  fund  of  ours  to  which  another  set  up  a  claim,  he 
had  the  right  to  defend  that  claim  at  our  expense,  and  out  of  the 
fund,  and  the  claim  failing  he  is  bound  to  pay  us  the  balance. 

Construction  of  the  contract. — Does  the  contract  of  the  21st  of 
April,  cover  the  cargo  of  the  Good  Friends? 

The  first  question  is  whether,  looking  at  the  paper  itself,  it  is  not 
to  be  collected  as  the  understanding  of  the  parties,  that  the  cargo 
was  embraced  as  well  as  the  ship.  Why  change  the  phraseology 
from  the  ship  seized,  to  condemnation  of  the  property  seized?  But, 
when  we  look  beyond  the  paper  to  the  relation  and  condition  of  the 
parties,  it  is  impossible  to  suppose  that  cargo  as  well  as  ship  was  not 
in  the  contemplation  of  the  parties.  The  counsel  on  the  other  side 
spoke  of  the  great  value  of  the  ships.  The  Good  Friends  was  valued 
al  $5,000:  her  cargo  at  $398,488;  the  Amazon  at  $4,500:  her  ^argo 
$310,124;  the  United  States  at  $9,000:  her  cargo  $12,617;  making 
the  ships  $18,500;  the  cargoes  $627,730;  total  $645,730.  Then  the 
collector  was  entitled  to  one-half  of  $645,730,  according  to  the  law 
as  understood  before  the  case  of  U.  States  vs.  Morris.  Now  if  you 
exclude  the  cargo  of  the  Good  Friends  from  the  agreement  of  the 
21st  of  April,  it  gives  to  Mr.  McLane  one-half  of  her  cargo  and  one- 
fourth  of  the  ship,  making  $150,000;  while  it  leaves  to  Mr.  Bayard  the 
one-fourth  of  the  ship,  or  $800.  Is  it  reasonable  to  suppose  that  Mr. 
Bayard  agreed  to  argue  the  cases  for  the  one-half,  and  afterwards  a 
third,  of  the  ship  Good  Friends,  valued  at  $5,000,  (say  $800,)  and  that 
contingent,  when  Col.  McLane  would  have  been  entitled  to  about 
$300,000?  Who  was  Mr,  Bayard;  what  his  professional  eminence: 
what  the  sum  in  controversy;  whence  derived;  from  what  owners? 
Who  was  Col.  McLane?  A  man,  as  appears  from  his  letters,  who 
Jived  on  the  professional  aid  of  Mr.  Bayard.  Can  it  be  supposed 
then  that  between  such  parties,  in  reference  to  such  a  claim,  Mr. 
Bayard  would  have  contracted  for  a  contingency  of  $800,  out  of 
hundreds  of  thousands;  giving  up  the  greater  certainty  he  might  have 
had  from  the  other  side.  The  condition  of  the  parties,  and  of  the 
subject  matter  of  the  contract,  is  always  to  be  regarded  in  giving  a 
construction  to  it.  (1  Stark.  463;  (2  vol.  ed.)  citing  1  Term.  Rep. 
180.) 

The  answer  concedes  that  the  intent  of  the  indorsement  of  the  8th 
of  May,  1813,  was  to  bring  in  not  the  cargo  of  the  Good  Friends, 
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but  the  two  other  ships  and  cargoes.  The  letter  of  Col.  McLane  ad- 
mits its  extension,  and  offers  to  engage  him  in  the  case  of  the  Tiber, 
on  the  same  terms.  And,  on  the  12th  of  June,  1816,  after  Mr.  Bay- 
ard had  been  dead  a  year,  Col.  McLane  sends  to  11.  H.  Bayard  the  re- 
cords, &c.,  in  the  case  of  the  Good  Friends,  and  says  they  were 
jointly  interested  in  the  matter.  But  at  that  time  there  was  no  claim 
founded  on  the  ship  Good  Friends.  She  had  been  entirely  discharged. 
Mr.  Girard  had  availed  himself  of  the  remission  on  the  terms  of  pay- 
ing double  duties  on  the  cargo;  nothing  on  the  ship. 

Memorandum  agreement  op  1813. — I  proceed  then  to  inquire 
whether  the  memorandum  of  the  8th  of  May,  1813,  does  not  show, 
that  prior  to  that  time  the  United  States  and  xA.mazon  and  their  car- 
goes, as  well  as  the  cargo  of  the  Good  Friends,  stood  on  the  same 
contract  as  the  ship  Good  Friends. 

This  memorandum  was  the  written  expression  of  a  previous  agree- 
ment, founded  on  a  valuable  consideration.  Was  it  not  a  sufficient 
consideration?  Mr.  Bayard  when  receiving  the  fee  of  Spackman, 
supposed  him  to  be  an  informer,  and  therefore  claiming  consistently 
with  Col.  ]\IcLane;  but  finding  out  that  he  was  an  agent  of  Thomp- 
son &  Maris,  the  owners  and  claimants  of  the  TJ.  States  and  Ama- 
zon, whose  claim  was  directly  hostile  to  Col.  McLane,  he  then  re- 
turned the  fee.  Was  not  this  a  consideration  for  the  contract  with. 
Col.  McLane.  That  contract  tied  the  hands  of  Mr.  Bayard;  made 
him  give  up  a  fee  already  received,  as  well  as  incapacitated  him  from 
receiving  any  other.  (1  Com.  Cont.  7,  22.)  Now  we  do  not  pre- 
tend thfjt  the  memorandum  agreement  was  altogether  on  an  executed 
consideration.  He  was  bound  to  do  whatever  should  become  ne- 
cessary to  be  done  in  these  cases,  for  the  same  purpose  contemplated 
in  the  original  contract  as  to  the  ship  Good  Friends  and  cargo.  I& 
the  objection  of  want  of  mutuality  solid?  A  promise  of  money,  for 
service;  of  service,  for  money.  There  is  no  distinction  between  a 
contract  to  perform  services  of  this  kind  for  money,  and  a  contract 
to  perform  physical  services.  (2  Powell  Cont.  233,  232.)  The  obliga- 
tion of  the  contract  must  be  mutual;  there  need  not  be  the  same  mu- 
tuality of  remedy.  (Story  Equity  30;  1  Mad.  Ch.  422.)  It  must  be 
so,  for  there  are  a  great  variety  of  cases  not  admitting  of  a  specific 
performance  on  both  sides.  The  argument  is,  that  a  contract  i& 
void  for  want  of  mutuality,  unless  a  court  of  equity  can  decree  and 
enforce  specific  performance,  at  the  suit  of  either  party  against  the 
other;  and  it  assumes  that  a  court  of  law  or  of  equity  will  not,  after 
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performance  by  one  party,  decree,  what  it  is  admitted  it  may  decree, 
payment  by  the  other,  because  if  the  parties  had  been  reversed  the 
court  could  not  have  enforced  a  specific  performance.  Such  is  not, 
cannot  be,  a  principle  of  any  court  of  equity. 

But  I  deny  that  this  is  a  bill  for  a  specific  performance,  as  under- 
stood by  the  other  side.  I  admit  gratia  argumenti  that  we  are  in 
equity  solely  because  of  the  relation  of  the  parties;  and  yet  in  such 
a  court  we  are  met  with  the  objection,  that  though  you  have  per- 
formed your  part,  though  I  have  received  all  the  money,  the  court 
cannot  decree  payment  against  me  because  it  could  not  have  com- 
jDclled  a  specific  performance  against  the  complainants.  No.  The 
rules  as  to  such  a  case  are  the  same  in  equity  as  at  law.  Where 
the  court  cannot  compel  performance  of  services  it  Avill  decree  a  re- 
muneration in  money. 

Quantum  meruit. — What  is  the  character  of  complainants'  bill,  as 
it  regards  the  nature  and  extent  of  its  object? 

The  bill  sets  out  by  stating  the  contract  of  the  21st  and  2 2d  of 
April  and  8th  of  May:  alledges  that  Mr.  Bayard  commenced  perfor- 
mance and  carried  it  on  to  condemnation :  that  two  appeals  were  taken, 
neither  of  which  was  prosecuted:  that  on  the  6th  of  February,  1819, 
the  sum  of  $53,000  came  into  Mr.  McLane's  hands,  and  that  a  contro- 
versy arose  with  the  U.  States  as  to  his  share  of  the  double  duties: 
that  a  case  was  stated  in  1822,  in  the  Circuit  Court,  to  determine 
this  controversy,  which  was  determined  in  1832,  in  favor  of  the  collec- 
tor, for  one-half  the  double  duties.  The  bill  alledges  the  uncertainty 
of  this  amount;  prays  an  account,  and  for  general  relief.  It  is  deter- 
mined by  all  the  cases,  that  for  the  purpose  of  obtaining  relief  under 
the  general  prayer,  you  are  to  look,  not  at  the  consistency  of  the  par- 
ticular relief  asked  for  at  the  trial  with  the  particular  relief  prayed 
in  the  bill,  but  at  its  consistency  with  the  case  stated  in  the  bill. 
(Mitf.  PL  38;  Mines  Prac.  17:  2  Mod.  91;  13  Vcsey  113;  6  Gill  & 
Johns.  152;  2  Cond.  Ch.  Rep  439.) 

Now  what  is  the  dispute  between  us?  They  contend  that,  because 
the  bill  states  an.  entire  execution  of  the  contract,  and  prays  an  ac- 
count, we  are  not  entitled  to  a  partial  execution  of  the  contract. 
Yet  the  relief  sought  under  either  is  an  account,  and  both  are  con- 
sistent with  the  case  made  by  the  bill. 

Are  we  at  liberty  to  make  points  here,  not  made  in  the  court  be- 
low? Now  the  very  object  of  an  appeal  is  the  correction  of  the 
errors  of  the  court  below,  and  the  appellate  court  looks  not  to  the 
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grounds  or  reasoning  of  the  court  below,  but  to  the  points  which  the 
case  itself  presented  to  the  court.  (3  Gili  &  Johns.  435-41;  Lazvs 
Maryland  117  (1825;)  2  Shoales  &  Lefroy  11;  1  Gill  &  Johns.  21G.) 

The  lbgality  op  the  contract. — Was  the  contract  of  the  2l8t  of 
April,  1812,  as  modified  the  next  day,  and  again  by  the  agreement  of 
8th  May,  1813,  in  whole  or  in  part  an  illegal  contract  either  because 
of  some  original  inherent  vice,  or  because  of  some  statutory  or  com- 
mon law  prohibition? 

1.  Was  it  unconscionable  and  unreasonable?  Taking  the  appraised 
value  of  ships  and  cargoes  at  the  amount  that  might  have  been  re- 
covered, the  collector  and  his  son  would  have  received  $219,000, 
and  Mr.  Bayard  $107,000:  taking  the  amount  actually  received,  the 
share  of  Mr.  Bayard  would  be  $26,000:  that  of  the  collector  and  his 
son  $52,000.  The  collector  had  done  one  act,  the  seizure;  and  was 
to  do  no  more.  Even  that  was  an  act  of  official  duty.  The  coun- 
sel undertook  to  do  all  the  rest.  Mr.  Bayard  was  to  devote  his  pro- 
fessional life  in  the  service,  if  the  cases  required  it,  and  to  be  com- 
pensated out  of  the  contingent  fund  that  might  be  recovered  by  these 
services.  In  no  event  could  the  collector  lose,  for  he  was  to  pay 
counsel  nothing  except  out  of  what  should  be  recovered. 

2.  Was  then  anything  in  the  relation  of  the  parties  which  rendered 
this  contract  obnoxious  to  the  censure  of  a  court  of  equity? 

The  letter  from  A.  McLane  k)  J.  A.  Bayard  of  13th  Jan.  1813:— 
"Your  attention,  &c.,  will  multiply  the  many  obligations  I  am  under 
to  you,"  &c. — the  letter  of  9th  Feb.,  and  all  the  corsespondence 
show  that  Col.  McLane  leaned  on  this  counsel  as  his  chief  support 
in  these  lawsuits.  Is  it  to  be  tolerated  that  standing  thus,  operating 
the  entire  recovery  of  such  a  sum  from  such  a  source,  the  avails 
should  be  divided  between  the  collector  and  his  son,  a  young  man 
then  just  come  to  the  bar,  and  Mr.  Bayard  turned  out  of  court  be- 
cause the  contract  is  unreasonable;  or  because  of  its  contingent  na- 
ture, when  such  contracts  are  of  daily  occurrence?  (Stczwns  vs. 
Monges,  1  Harr.  Rep.  127;  Rogers  vs.  Randcl,  2  Ibid  499.) 

Passing  from  the  consideration  of  its  reasonableness,  is  this  con- 
tract void  by  reason  of  any  illegality  on  the  face  of  it? 

3.  Attorney  and  client. — Is  there  any  civil  regulation  prohibit- 
ing and  repudiating  this  contract?  The  only  one  insisted  on  is  the 
relation  of  client  and  attorney.  The  argument  is  from  analogy  to 
guardian  and  ward,  husband  and  wife;  and  the  proposition  is,  that 
from  the  relation  itself,  independently  of  any  consideration  of  unrea- 
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sonableness,  the  contract  must  be  repudiated.  But  by  the  law  of  Del- 
aware attorney  and  client  may  contract,  so  that  there  be  nothing 
unreasonable  or  extortionate  in  the  contract.  In  the  case  of  guar- 
dian and  ward,  there  is  an  incapacity  to  contract:  so  of  husband  and 
wife.  The  contract  cannot  be  sustained  because  there  is  a  want  of 
power  in  the  ward  and  wife  to  contract.  Concede  that  the  ward 
can  make  a  contract,  and  it  will  follow  that  the  court  must  examine 
into  its  terms  and  enforce  it,  if  reasonable.  It  is  apparent,  therefore, 
that  the  analogy  is  not  correct.  The  attorney  in  England  stands  on 
the  same  ground.  He  may  contract  with  his  client,  but  the  contract 
is  by  statute  restricted  to  a  certain  amount.  And  by  the  decisions 
he  is  compelled  even  to  return  any  sum  received  beyond  that.  Why? 
Because  he  is  not  capable  of  contracting  beyond  that  amount.  He 
stands  in  the  condition  of  the  ward,  and  the  wife.  It  is  the  same 
with  counsel,  who  are  not  permitted  to  contract  at  all.  But  repeal 
the  statutes  restricting  the  fees  of  attornies;  give  the  right  to  counsel 
to  recover  fees  and  to  contract  for  them;  and  the  whole  reason  of 
the  cases  fails,  and  the  cases  fail  with  it.  The  contract  is  lawful, 
and  it  is  then  only  for  the  court  to  ascertain  if  it  be  fair.  I  admit 
that  the  courts  will  scrutinise  such  contracts,  but  they  must  enforce 
them  if  they  discover  nothing  unreasonable. 

4.  Champerty. — I  inquire,  then,  whether  this  contract  is  void  as 
the  violation  of  any  criminal  law. 

In  construing  a  criminal  statute,  the  court  must  look  to  the  state 
of  society  in  which  it  was  enacted.  Inquire  whether  from  the  state 
of  society  existing  here  in  1826,  that  statute  was  intended  to  apply 
to  counsel  and  client.  By  the  28  Edw.  1,  ch.  11,  an  exception  is  made 
which  existed  at  common  law  in  favor  of  next  of  kin,  friends  and 
counsel.  But  for  that  exception  every  lawyer  who  opened  his  mouth 
for  a  client,  would  be  guilty  of  maintenance;  and,  if  for  a  contingent 
reward  out  of  the  fund,  would  be  guilty  of  champerty.  Every  son, 
every  relative  in  like  manner.  {Westm.  2,  ch.  49.)  All  purchases 
of  property  hanging  in  pleas  are  forbidden.  Yet  notwithstanding 
the  words  cover  all  purchases,  they  do  not  cover  a  bona  fide  pur- 
chase of  the  property.  (1  Swans.  42,  55-6-8;  2  Hawk.  408,  sec.  12; 
Stat.  33  Edzv.  1.)  "Champertors  be  they  that  move  pleas  or  suits 
and  sue  them  at  their  proper  costs  for  to  have  part  of  the  land  in 
variance  or  gain."     (2  Inst.  208.) 

The  usage  of  Delaware  is  a  usage  against  which  this  court  can- 
not shut  its  eyes.    What  is  that  usage?    To  contract  for  compensa- 
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tion — contingent  compensation  out  of  the  fund  recovered.  Com- 
missions on  collections,  (five  per  cent.,  of  the  sum  collected)  are 
fixed  by  the  bar  regulations.  The  Legislature  knew  of  this.  Did 
then  they  mean  that  the  law  of  182G  should  apply  to  such  con- 
tracts-? No.  It  stands  out  of  the  law  of  champerty  just  as  a  son  and 
brother,  &c.,  stand  out  of  the  statute  of  England.  The  relation  ex- 
ists which  authorizes  this  kind  of  contract,  and  the  courts  say  that 
the  exception  exists.     Champerty  is  but  a  species  of  maintenance. 

I  have  shown  that  the  genus  does  not  extend  to  counsel  now  as  to 
the  species.  {Blac.  Com,  134;  33  Edw.  1,  ch.  11.)  Champerty  must 
be  just  such  a  case  that  would  be  maintenance,  without  the  contract 
to  be  paid  out  of  the  sum  recovered.  Then,  if  the  son,  &c.,  do  not 
fall  into  the  prohibition  against  maintenance  because  from  their  re- 
lation, a  meddling  in  the  suit  is  not  officious,  so  if  counsel  are  not 
guilty  of  maintenance  by  promoting  the  suit,  they  are  not  guilty  of 
champerty  by  doing  so  for  a  part  of  the  thing.  (3  Cowen  643,  648; 
1  Pick.  416;  1  Hammond  143.) 

But  this  contract  is  not  champertous  on  other  grounds.  The  policy 
of  the  act  of  Congress  giving  the  collector  a  share  of  the  forfeiture, 
is  to  stimulate  the  collector  to  prosepute.  One  object  of  this  is  to 
enable  the  collector  to  employ  other  counsel  than  the  district  attor- 
ney.    The  law  makes  his  interest  in  the  forfeiture  assignable. 

The  danger  of  champerty  does  not  apply  to  these  contracts  with 
the  collector?  The  U.  States  is  a  party  to  the  suit,  having  full  con- 
trol of  the  suit;  and  the  government  would  not  permit  a  suit  to  be 
carried  on  in  which  there  was  anything  improper,  for  litigation.  The 
government  cannot  commit  champerty. 

The  policy  of  the  laws  of  this  State  as  to  certain  matters,  encour- 
ages the  prosecution  of  certain  offences,  and  gives  to  the  informer  a 
part  of  the  thing  in  suit,  which  would  be  champerty,  except  that  it  is 
never  applicable  to  a  government,  because  it  cannot  be  supposed  that 
a  government  could  ever  set  on  foot  an  improper  suit.  (1  Del.  Laws 
217,  192,  191.)  And,  if  there  can  be  no  champerty  on  the  part  of 
the  government,  in  relation  to  suits  prosecuted  by  it,  it  follows  that 
there  can  be  no  champerty  by  an  informer  or  public  officer  who  pro- 
secutes such  suit.  The  character  of  the  government  is  a  guaranty 
against  the  danger  of  champerty. 

AVhat  is  there  in  the  cases  cited  which  assume  that  the  mere  ten- 
dency to  champerty,  avoids  the  contract  in  equity?  If  the  contract 
is  not  champertous;  not  so  because  legal;  it  cannot  tend  to  illegality. 
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On  the  authority  of  Stevens  vs.  Mongcs,  (1  Harr.  Rep.  127,)  this 
contract  is  legal;  and  if  so,  it  is  idle  to  say  of  such  contract,  that 
it  tends  to  illegality.  The  ground  on  which  a  contract  is  by  the 
cases  supposed  to  be  tainted  by  champerty,  is  that  it  leads  to  that 
offence. 

The  eloquence  on  the  mischief  of  champerty  has  been  thrown 
away.  They  were  reduced  to  the  necessity  of  admitting  that  the 
consequence  of  refusing  to  allow  counsel  and  client  to  contract,  is  to 
compel  the  client  to  pay  the  lawyer  before-hand:  which  is  the  result 
of  the  principle  in  England.  How  would  that  system  do  in  Dela- 
ware? Clients  compelled  to  employ  counsel  £)r  give  up  their  rights; 
compelled  to  pay  that  counsel  not  only  a  certainty,  but  before  the 
service  is  performed.  How  is  the  poor  man  to  assert  his  rights? 
Such  a  principle  is  not  only  pregnant  with  danger,  but  would  cer- 
tainly be  ruinous.  Take  this  case,  which  was  against  wealthy  mer- 
chants, for  an  immense  property.  Col.  McLane  comparatively  poor, 
applies  to  counsel.  Mr.  Girard  comes  and  offers  his  thousands  for 
defence;  Mr.  McLane  approaches  with  his  hundreds,  or  with  noth- 
ing, unless  he  is  permitted  to  contract  for  a  share  of  the  matter  in 
controversy.  Is  there  less  danger  of  the  effect  of  this  on  the  admi- 
nistration of  justice,  than  in  allowing  him  to  make  such  a  contract? 

The  first  argument  of  this  cause  occupied  thirteen  days;  the  final 
argument  commenced  on  Thursday,  Dec.  10th,  and  closed  Monday, 
Dec.  21st,  1840.  On  thursday  Judge  Harrington  delivered  the  una- 
nimous opinion  of  the  court. 

Harrington,  Justice. — One  of  the  principal  defences  set  up  by  the 
answer  in  this  case  is,  that  "no  obligation  as  of  contract  capable  of 
being  enforced  at  law  or  equity  arose  out  of  these  agreements  be- 
tween Allen  McLane  and  James  A.  Bayard;  that  they  were  hono- 
rary in  their  effect,  and  imposed  no  duty  cognizable  at  law  or  equi- 
ty;" and,  moreover,  if  not  positively  illegal,  "they  were  against  the 
manifest  policy  of  law,  and  especially  against  the  well  settled  policy 
of  this  court  and  of  every  other  court  of  equity,  and  so  always  re- 
pudiated from  the  assistance  of  equity  to  carry  them  into  effect,  as 
tending  to  champerty  and  maintenance." 

Postponing  the  consideration  of  that  branch  of  this  defence  which 
respects  the  obligation  of  a  contract  as  between  client  and  attorney 
or  counsel,  I  propose  to  examine — 
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What,  according  to  the  law  of  England  and  of  this  State,  con- 
stitutes the  offence  of  maintenance  and  champerty;  whether  the 
prohibitions  of  that  law  extend  to  a  class  of  persons  whose  profession 
is  to  advocate  the  suits  of  others;  whether  the  services  stipulated  by 
Mr.  Bayard,  if  performed,  would  amount  to  an  illegal  maintaining  of 
the  suits  in  which  they  were  to  be  rendered;  and  whether  the  mode 
of  compensation  agreed  upon  brings  the  contract  within  what  the 
law  regards  as  a  champertous  contract,  and  prohibits,  as  being  an 
illegal  interference  with  the  administration  of  justice. 

(1.  The  champerty.)  Maintenance,  says  Hawkins,  "seemeth  to 
signify  an  unlawful  taking  in  hand  or  upholding  quarrels  or  sides,  to 
the  disturbance  or  hindrance  of  common  right:"  (Hawk.  PL  Crown 
393,  tit.  Maint.,) — "Where  one  officiously  intermeddles  in  a  suit  de- 
pending in  a  court  of  justice  which  no  way  belongs  to  him,  by  as- 
sisting either  party  with  money  or  otherwise  in  the  prosecution  or 
defence  of  any  such  suit."     (1  Russell  on  Crimes  139,  176.) 

The  terms  of  this  definition  obviously  do  not  include  all  kinds  of 
aid  in  the  prosecution,  or  defence  of  another's  cause;  and  it  has,  there- 
fore, always  been  held  not  to  extend  to  persons  having  an  interest 
in  the  thing  in  variance;  nor  to  persons  being  in  any  zvay  of  kin  or 
affinity  to  either  of  the  parties;  nor  to  persons  acting  in  the  lawful  ex- 
ercise of  their  profession  as  counsel  or  attornies  at  law.  {Hawkins, 
398.)  Acts  of  support  and  countenance,  of  aid  and  assistance,  by 
persons  standing  in  any  of  these  relations  to  the  parties,  do  not  amount 
to  an  "ofiicious  intermeddling"  in  the  suits;  nor  "an  unlawful  taking 
in  hand  or  upholding  of  quarrels  to  the  hindrance  of  right."  Such  a 
maintenance  is  necessary  aad  justifiable.  So  far  from  being  a  hind- 
rance of  right,  it  is  essential  to  the  support  of  right,  and  the  attain- 
ment of  justice.  "And,  therefore,  it  is  no  maintenance  if  a  counsel 
takes  fees  for  his  advice  and  assistance;"  nor  "if  an  attorney  expends 
his  own  money  for  his  client,  to  be  repaid."  (5  Comyn's  Dig  19, 
tit.  Maintenance;  2  Inst.  564.) 

Champerty  is  a  species  of  maintenance.  It  is  "a  bargaine  with  the 
demandant  or  tenant,  plaintife  or  defendant,  to  have  part  of  the  thing 
in  suit,  if  he  prevail  therein,  for  maintenance  of  him  in  that  suit." 
(2  Inst.  208.)  Such  a  bargain  was  an,  offence  against  the  common 
law;  "for  the  rule  of  law  is  culpa  est  se  immiscere  rei  ad  se  non  per- 
tenenti;  and  pendente  lite  nihil  innovetur."  (2  Inst.  208.)  The  gist 
of  the  offence  was  the  maintenance;  the  unlawful  meddling  with  an- 
other's suit;  which  was  supposed  to  suppress  justice  and  truth;  or. 


Bayard  vs.  McLane.  209 

at  least,  to  work  delay:  the  bargain  to  do  this  for  a  part  of  the 
thing  in  suit  was  unlawful,  and  an  aggravation  of  the  offence,  be- 
cause of  its  violation  of  another  rule  of  the  common  law,  that  pen- 
dente lite  nihil  innovetur;  which  I  understand  as  meaning,  not  mere- 
ly that,  pending  the  suit,  there  should  be  no  introduction  of  new  par- 
ties or  new  interests,  but  as  embracing  the  substance  of  the  old  doc- 
trine that  choses  in  action  are  not  assignable;  a  doctrine  long  since 
exploded  in  England,  (4  Term  Rep.  340;)  and  which,  if  it  ever  was 
the  law  of  this  State,  was  virtually  repealed  by  one  of  the  first  acts 
of  its  Legislature,  passed  before  the  year  1736.     (1  Del.  Laws  117.) 
This  principle  of  the  common  law  was  connected  with  the  doctrine 
of  maintenance  and  champerty,  and  founded  on  the  same  reason- 
Lord  Coke  says  "that  for  avoiding  of  maintenance,  suppression  of 
right  and  stirring  up  of  suits,  nothing  in  action,  entry  or  re-entry  can 
be  granted  over;  for  so  under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden  down,  and 
the  weak  oppressed."     {Co.  Litt.  214,  a.)     "As  the  entire  right  of 
action  could  not  be  assigned,  so  no  part  of  it  could  be  transferred, 
and  no  man  could  purchase  another's  right  to  a  suit,  either  in  whole 
or  in  part.     Hence  the  doctrine  of  maintenance,  which  prohibits  con- 
tracts for  a  part  of  the  thing  in  demand,  was  adopted  as  an  auxiliary 
regulation  to  enforce  the  general  principle  which  prohibited  the  trans- 
fer of  all  rights  of  action,"     (3  Cowen's  Rep.  645.)     And  upon  no 
other  reason  can  we  conceive  why  a  bargain  for  a  part,  or  the  whole, 
of  a  thing  in  suit  (independently  of  the  maintenance,)  should  have 
been  an  offence  at  common  law.     Grant  that  no  such  evils  flow  from 
the  selling  a  thing  in  action;  grant  that  such  a  sale  is  proper,  and 
may  be  upheld  and  enforced  by  the  law;  and  what  conceivable  rea- 
son is  there  for  saying  that  a  bargain  to  give  a  part  of  the  thing  in 
Suit,  for  lawful  aid  and  counsel  in  the  prosecution  of  such  suit,  is  itself 
unlawful.     But  this  rule  of  the  common  law  has  long  since  gone  into 
disuse  even  in  the  English  courts;  if  any  traces  of  it  remain,  it  is 
only  for  the  purpose  of  giving  form  to  certain  kinds  of  actions.     In 
this  country  the  rule  is  actually  reversed.     The  laws  of  alienation  in 
respect  to  every  species  of  property  promote  its  transfer  as  more 
consistent  with  the  condition  of  things  here,  and  with  public  policy. 
By  our  law  the  transfer  of  a  thing  in  action,  or  of  part  of  a  thing  in 
suit,  may  be  made;  and,  by  the  common  law,  it  is  lawful  for  attor- 
nies  and  counsel  in  the  regular  exercise  of  their  profession,  to  main- 
tain the  suits  of  others.     If  the  service,  therefore,  be  lawful,  and  the 
VOL.  III.  27 
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mode  of  compensation  be  nozu  lawful,  how  can  such  a  contract  be 
champertous  and  unlawful? 

Mr.  Justice  Buller  says,  in  the  case  of  Master  vs.  Miller,  "It  is 
laid  down  in  our  old  books  that  for  avoiding  maintenance  a  chose  in 
action  cannot  be  assigned,  or  granted  over  to  another.  {Co.  Litt. 
214,  a.;  2  Roll.  45,  /.  40.)  The  good  sense,  he  remarks,  of  that  rule 
seems  to  me  to  be  very  questionable;  and  in  early  as  well  as  modem 
times  it  has  been  so  explained  away,  that  it  remains  at  most  only  an 
objection  to  the  form  of  the  action  in  any  case.  It  is  curious  and 
not  altogether  useless,  to  see  how  the  doctrine  of  maintenance  has 
from  time  to  time  been  received  in  Westminster  Hall.  At  one  time 
not  only  he  who  laid  out  money  to  assist  another  in  his  cause,  but 
he  that  by  his  friendship  or  interest  saved  him  an  expense  which  he 
would  otherwise  be  put  to,  was  held  guilty  of  maintenance.  {Bro. 
tit.  Maint.  7,  14,  17,  &c.)  l^ay  if  he  otficiously  gave  evidence  it 
was  maintenance;  so  that  he  must  have  a  subpoena,  or  suppress  the 
truth.  That  such  doctrine,  repugnant  to  every  honest  feeling  of  the 
human  heart,  should  be  soon  laid  aside  must  be  expected."  (4  Term 
Rep.  340.) 

The  first  English  statute  against  champerty  was  the  Stat.  Westm. 
1,  ch.  25;  3  Edw.  1,  Anno  1275.  It  provided  that  no  minister  of  the 
king  should  maintain  to  have  part;  upon  which  the  learned  com- 
mentator says,  "hereby  it  appeareth  that  it  is  no  champerty  unless 
the  *state,  &c.,  be  made  for  maintenance."  This  statute  was  con- 
fined to  the  king's  officers;  but  the  statute  articuli  super  chartas,  28 
Edw.  1,  ch.  11,  Anno  1300,  extended  to  other  persons,  with  this  pro- 
viso in  the  body  of  the  act;  "but  it  may  not  be  understood  hereby, 
that  any  person  shall  be  prohibited  to  have  counsel  of  pleaders,  or  of 
learned  men  in  law,  for  his  fee;  or  of  his  parents  and  next  friends." 
(2  Inst.  563;  2  Hawk.  409.)  Then  came  the  statute  de  dcHnitio  con- 
spirit'  33  Edw.  1,  St.  2,  Anno  1305,  which  particularly  describes  the 
offence  of  champerty.  "Campi  participes  sunt  qui  per  se  vel  per 
alios  placita  movent,  vel  moveri  faciunt,  et  ea  suis  sumptibus  pros- 
equuntur,  ad  campi  partem,  vel  pro  parte  lucri  habend."  (2  Inst. 
208;  5  Cofn.  Dig.  15.)  Champertors  be  they  that  move  pleas  and 
suits,  or  cause  to  be  moved,  either  by  their  own  procurement  or  by 
others,  and  sue  them  at  their  proper  costs,  for  to  have  part  of  the 
land  in  variance,  or  part  of  the  gains. 

By  this  reference  to  the  English  statutes  it  appears,  1st.  That  ille- 
gal maintenance  was  still  at  the  root  of  the  whole  matter;  there  being 
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no  champerty,  as  lord  Coke  says,  '"unless  the  'state,  cSrc.  (that  is,  the 
agreement  to  divide  the  estate,)  be  made  for  maintenance ;  2d.  That 
the  proi)er  advocacy  of  causes  by  persons  belonging  to  the  legal  pro- 
fession, was  not  maintenance;  and  3d.  That  there  was  something  in 
the  state  of  the  times  about  the  beginning  of  the  fourteenth  century, 
which  required  that  penal  sanctions  should  be  added  to  the  common 
law  prohibitions  of  maintenance,  and  especially  against  a  kind  of 
champerty  then  very  common  among  men  of  wealtli  and  power,  in- 
cluding the  king's  ministers  and  other  high  officers  of  state.  In 
Hume's  history  of  England,  2  vol.  320,  this  state  of  society  is  pre- 
sented. Eeferring  to  the  reign  of  Edward  the  first,  and  particularly 
to  this  statute  of  conspirators,  he  says:  "Instead  of  their  former  asso- 
ciations for  robbery  and  violence,  men  entered  into  formal  combina- 
tions to  support  each  other  in  lawsuits;  and  it  was  found  requisite  to 
check  this  iniquity  by  act  of  parliament." 

Principles  having  their  birth  in  such  a  state  of  society,  and  de- 
signed to  meet  a  particular  evil  of  the  times,  cannot  have  applica- 
tion in  all  time  to  come,  and  under  every  change  of  circumstances. 
They  no  longer  apply  even  in  the  country  where  they  had  their 
origin.  Instead  of  combinations  of  men  formed  for  the  purpose  of 
carrying  on  suits  to  the  "suppression  of  justice  and  truth,"  em- 
bracing even  the  king's  ministers,  judges  and  other  officers  of  the 
law,  the  fountains  of  justice  have  become  so  purified,  and  its  chan- 
nels so  incorruptible,  that  men  no  longer  rely  on  wealth  to  purchase 
justice  or  power  to  overawe  those  who  dispense  it,  and  no  longer 
apprehend  the  influence  of  either  in  perverting  right.  With  the  evils 
of  the  old  times  the  remedies  provided  against  them  have  become  so 
modified  and  changed  that,  as  Judge  BuUer  says,  it  is  matter  of  cu- 
riosity to  see  how  the  doctrine  of  maintenance  has  from  time  to  time 
been  received  in  Westminster  Hall. 

These  statutes  of  Ediv.  1,  seem  to  have  introduced  a  new  feature 
into  the  definition  of  champerty.  The  evil  which  they  were  design- 
ed to  meet  was  the  conveyance  of  pretended  titles,  by  those  who 
were  unable  or  unwilling  to  incur  the  expense  of  jjrosecuting  them, 
to  men  of  wealth  and  power,  who  should  carry  on  the  prosecution 
at  their  own  expense,  and  divide  the  proceeds.  It  was  a  mainte- 
nance, not  only  by  influence  and  power,  but  by  the  actual  means  of 
conducting  the  suit;  and.  that  on  a  contract  for  a  part  of  the  thing  in 
action,  which  by  the  common  law  was  itself  unlawful.  Hence,  says 
the  statute,  "Champertors  be  they  that  move  pleas  and  suits,  or  cause 
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to  be  moved  either  by  their  own,  procurement  or  by  others,  and  sue 
them  at  their  proper  costs,  for  to  have  part  of  the  land  in  variance,  or 
part  of  the  gains."  This  important  ingredient  of  paying  or  contribu- 
ting to  the  expenses  of  the  suit,  seems  ever  since  to  have  been  re- 
garded as  essential  to  constitute  the  offence  of  champerty;  being  in- 
troduced into  all  the  elementary  works  of  authority  as  a  part  of  the 
definition.  Thus  in  4  Blac.  Com.  135,  to  which  our  act  of  assembly 
of  1826  refers,  the  offence  is  defined  to  be  "a  bargain  with  a  plain- 
tiff or  defendant,  canipiim  partire,  to  divide  the  land  or  other  matter 
sued  for  between  them,  if  they  -prevail  at  law;  whereupon,  the  cham- 
pertor  is  to  carry  on  the  party's  suit  at  his  own  expense."  This  is 
an  important  matter  in  reference  to  the  present  case.  If  the  pay- 
ment of  expenses  be  necessary  to  constitute  the  offence,  that  ingre- 
dient is  wanting  in  this  case,  and  the  bargain  is  not  champertous, 
any  more  than  the  services  stipulated  for  are  maintenous,  which  they 
clearly  are  not. 

The  payment  of  expenses  is  no  part  of  the  business  of  a  lawyer 
under  our  practice.  In  England  the  attorney  has  also  the  character 
of  agent,  and  he  may,  therefore,  pay  even  the  expenses  of  a  suit 
without  being  guilty  of  maintenance.  (5  Comyn's  Dig.  19.)  This 
not  only  shows  the  distinction  between  lawful  and  unlawful  mainte- 
nance, but  illustrates  the  reason  why  the  payment  of  costs  by  an  at- 
torney here  would  make  a  contract  champertous,  which  would  other- 
wise be  lawful.  In  the  payment  of  costs,  or  by  agreeing  to  pay 
them,  he  acts  out  of  his  character  as  a  professional  man,  and  main- 
tains the  suit,  in  a  way  which  that  character  does  not  justify.  But 
so  long  as  his  contract  stipulates  only  for  such  services  as  he  may 
lawfully  render  without  being  guilty  of  maintenance,  it  is  not  vitiated 
on  any  ground  of  champerty,  because  those  services  are  to  be  re- 
quited out  of  the  thing  in  suit,  which  by  our  law  is  a  proper  subject 
of  contract. 

This  view  accords  not  only  with  the  universally  received  opinion 
of  the  profession,  and  I  may  say  the  practice  of  the  profession  in  this 
State,  and  in  other  States;  (9  Law  Lib.,  Ram.  on  legal  judgt.  12;  1 
Harr.  Rep.  560;)  but  it  has  received  the  sanction  of  judicial  decision  in 
courts  of  the  highest  American  authority.  I  extract  from  the  unani- 
mous opinion  of  the  Court  of  Errors  in  New  York,  in  Thallhimer  vs. 
Brinckerhoff,  (3  Cowen's  Rep.  643:)  "Champerty,  maintenance  and 
barratry,  were  defined  as  offences  in  very  early  stages  of  the  English 
law.  These  practices  seem  to  have  been  then  common  in  England, 
and  they  were  denounced,  not  only  as  sins  very  heinous  in  them- 
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selves  and  highly  injurious  to  the  peace  of  society,  but  also  as  of- 
fences which  actually  interrupted  the  course  of  public  justice.  The 
excitement  of  suits  is  an  evil  when  suits  are  unjust;  but  when  right 
is  withheld,  and  the  object  of  a  suit  is  just,  to  promote  the  suit  is  to 
promote  justice."  "Where  the  administration  of  justice  is  firm,  pure 
and  equal  to  all,  and  where  the  laws  give  adequate  redress  for  ground- 
less suits,  it  is  not  easy  to  conceive  that  mischief  can  arise  from  open- 
ing the  courts  of  justice  to  all  suitors,  or  from  contracts  by  which 
the  fruits  of  a  suit  may  be  divided  between  him  who  has  the  right 
of  action,  and  him  who  has  contributed  advice,  expense  or  exertion, 
to  institute  the  suit  or  prosecute  it  to  effect."  "If  principles  are  con- 
sidered, it  seems  to  be  of  little  moment  whether  he  who  maintains 
the  suit  of  another  receives  his  reward  from  the  subject  of  the  suit, 
or  from  any  other  property  of  the  suitor.  Champerty  is  one  species 
of  maintenance;  but  the  authorities  do  not  declare  contracts  for  a 
part  of  the  thing  in  demand  universally  unlawful.  The  distinction 
made  by  the  books  between  interference  which  is  illegal,  and  that 
which  is  lawful,  consists  in  the  rule  and  the  exceptions  stated;  and 
where  maintenance  is  lawful,  as  in  the  case  of  interest  in  the  subject 
or  relation  to  the  suitor,  a  contract  to  divide  the  subject  of  the  suit, 
which  is  maintenance  in  a  particular  form,  is  also  legal." 

These  views  so  ably  supported  in  the  case  referred  to,  and  ex- 
tending the  general  principles  beyond  what  is  necessary  to  support 
the  contract  in  the  present  case,  are  not  satisfactorily  answered  in 
the  reasoning  or  by  the  authority  of  any  of  the  cases  here  cited  for 
the  respondent. 

The  case  of  Arden  vs.  Patterson  (5  Johns.  Ch.  Rep.  44,)  was  the 
case  of  a  purchase  by  an  attorney,  for  a  very  inadequate  considera- 
tion, of  the  whole  matter  in  litigation;  a  purchase  from  the  assignees 
of  an  insolvent  plaintiff  who  had  no  knowledge  of  the  grounds  of  the 
claim,  and  after  one  trial  had  resulted  against  them.  It  was  not  the 
case  of  an  attorney  contracting  to  prosecute  a  suit  for  his  client  and 
to  be  remunerated  out  of  the  proceeds  of  that  suit;  but  of  an  attor- 
ney purchasing  on  speculation,  from  persons  who  were  not  his  clients, 
the  whole  of  a  claim  considered  by  them  desperate,  to  be  prosecuted 
entirely  for  his  own  benefit,  and  at  his  own  cost.  The  facts  were 
these:  G.  De  Peyster  had  deposited  thirteen  pipes  of  wine  with  Ar- 
den as  a  collateral  security  for  the  payment  of  $4,000.  He  became 
insolvent,  and  assigned  his  effects  to  Sidlivan  and  Roe,  in  trust  for 
creditors.  The  assignees  brought  suit  against  Arden  for  the  wine, 
and  were  nonsuited  for  want  of  proof  to  support  their  title;  and  sub- 
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jected  to  the  payment  of  costs,  amounting  to  $350  00.  The  demand 
was  then  given  up  as  hopeless.  The  defendant,  Patterson,  who  was 
an  attorney  at  law,  and  had  been-  previously  instructed  by  De  Peys- 
ter  in  the  merits  of  the  controversy  relative  to  the  wine,  now  bought 
the  right  of  action  of  the  assignees  for  the  amount  of  the  costs  in  the 
first  suit;  brought  his  action  in  the  name  of  Sullivan  and  Roe,  but  for 
his  own  benefit,  and  at  his  own  risk,  and  obtained  a  verdict  for  near 
$6,000.  The  bill  was  filed  by  the  assignees  to  set  aside  the  assignment 
to  Patterson  as  frandiilent,a.nd  to  have  the  benefit  of  the  verdict  for  De 
Peyster's  creditors.  The  whole  transaction,  as  to  the  attorney,  was 
of  course  declared  to  be  fraudulent  and  void;  and  it  can  scarcely  be 
necessary  to  compare  such  a  case  with  a  bona  fide  contract  between, 
counsel  and  client,  the  one  to  render  service  in  conducting  a  cause, 
and  the  other  to  pay  for  such  service  out  of  the  proceeds  or  avails 
of  such  suit. 

The  case  of  Sivett  vs.  Poor  (11  Mass.  Rep.  549,)  was  the  purchase, 
for  $250,  of  one  thousand  acres  of  land,  worth  from  three  to  four 
thousand  dollars,  from  the  heirs-at-law  of  a  man  from  whom  the 
land  had  been  sold  in  his  lifetime,  and  who  died  disseized  thereof, 
and  had  been  disseized  for  nearly  thirty  years.  The  purchaser  com- 
menced suits  in  the  name  of  the  heirs,  but  entirely  for  his  own  benefit 
and  at  his  own  cost;  and,  pending  the  suits,  the  heirs-at-law  con- 
veyed to  the  tenants  in  possession.  Whereupon,  the  purchaser  of 
this  dormant  claim  brought  his  action  on  the  case  against  the  heirs 
for  thus  stepping  in  between  him  and  the  fruits  of  his  fraud.  He  was 
nonsuited;  the  court  regarding  the  whole  transaction  as  a  gross  act 
of  maintenance.  It  was  not  so  strictly  maintenance  as  it  was  an 
unlawful  buying  up  of  a  title,  "the  purchase  of  a  dormant  title,  from 
a  party  hot  seized,  by  a  stranger  out  of  possession,"  which  was  an 
offence  at  the  common  law.  (2  Haivk.  PI.  Crozvn,  ch.  86.)  And 
upon  this  principle  were  decided  the  other  cases  cited  of  Everenden 
vs.  Beaumont  (7  Mass.  Rep.  76,)  and  Walcot  vs.  Knight.  ((5  Mass.  Rep. 
418.)  Jackson  vs.  Ketchtim  (8  Johns.  Rep.  374,)  was  the  buying  up 
of  a  title  not  only  after  suit  brought,  but  after  verdict  recovered 
against  the  vendor  at  the  suit  of  a  stranger.  If  differs  in  some  re- 
spects from  the  other  cases;  but,  without  going  into  detail,  it  is  suf- 
ficient to  say  of  this  case,  that  it  was  cited  and  reviewed  in  Thallhi- 
mer  vs.  Brinkerhoif ,  already  referred  to,  and  of  course  overruled,  if 
there  be  anything  in  it  at  variance  with  the  principles  of  the  latter 
case. 
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There  remain  but  two  of  the  American  cases  which  were  cited 
for  the  respondent  on  this  point.  The  first  is  Thruston  vs.  Percival 
(1  Pick.  415,)  which  was  an  action  of  assumpsit  by  an  attorney  "for 
work  and  labour,  services  and  journeys  performed,  money  expended" 
&c.  The  plaintiff  was  an  attorney  and  counsellor  in  the  Massachu- 
setts courts,  and  made  a  contract  with  defendant  to  aid  him  in  re- 
covering a  large  sum  of  money  in  a  suit  to  be  prosecuted  in  the  State 
of  New  York,  and  to  be  compensated  by  a  share  of  Avhat  should  be 
recovered;  but  he  did  not  act  as  advocate  in  the  cause;  not  being 
allowed  to  do  so  by  the  laws  of  New  York.  This  contract  was  ad- 
judged champertous:  but,  if  we  admit  the  authority  of  the  case,  a 
distinction  is  apparent,  as  the  plaintiff  acted  out  of  the  line  of  his 
duty  as  a  professional  man  in  advancing  the  suit,  and  was,  therefore, 
guilty  of  maintenance  on  principles  before  stated.  His  action  was 
for  work  and  labour,  services  and  journeys  performed,  and  money 
expended.  The  other  case  was  that  of  Key  vs.  Vattier  (1  Ohio  Rep. 
132,)  which  was  on  a  contract  between  an  attorney  and  his  client 
to  prosecute  suits  for  certain  property,  to  pay  all  the  costs,  and  to 
be  compensated  by  one-half  of  all  that  should  be  recovered;  and  in 
which  the  client  stipulated  that  no  compromise  should  be  made  un- 
less the  attorney  joined  in  it.  The  court  declared  the  contract  cham- 
pertous, resting  their  judgment  chiefly  on  the  provision  which  pro- 
hibited the  client  from  compromising  his  own  claim;  a  matter  which 
they  evidently  considered  as  not  protected  by  the  attorney's  privilege 
to  maintain  the  suit.  There  was  abundance  of  other  matter  in  the 
case  to  vitiate  the  contract,  if  it  had  been  brought  up  by  the  plead- 
ings; such  as  the  agreement  of  the  attorney  to  carry  on  the  suit  at 
his  own  expense,  which  the  court  notice  but  do  not  rest  upon  be- 
cause that  matter  was  not  properly  presented.  The  case  does  not 
pretend  to  controvert  the  principle,  that  an  attorney  may  prosecute 
suits  without  being  guilty  of  maintenance;  nor  to  decide  that  a  con- 
tract to  be  paid  for  such  services  out  of  the  matter  in  suit  is  neces- 
sarily champertous. 

The  earliest  legislative  act  of  this  government  on  the  subject  of 
maintenance  and  champerty  is  the  act  of  15  Geo.  2,  Anno.  1742,  (1 
Del.  Lazvs  239.)  It  does  not  define  the  offence;  but  refers,  generally, 
to  the  common  law,  and  the  statute  laws,  of  England.  At  that  day 
the  ancient  doctrine  of  the  common  law  on  this  subject  had  under- 
gone a  very  great  change  in  the  courts  of  England,  even  to  the  sub- 
version of  fundamental  principles.     The  doctrine  that  chases  in  ac- 


216  Bayard  vs.  McLane. 

tion  could  not  be  assigned  began  to  give  way  as  early  as  the  41st  of 
Elis.,  Anno.  1599,  (1  Roll.  ab.  29,  pi.  60;)  was  no  longer  regarded  as 
a  principle  having  any  substantial  etficacy  in  1701,  {Rex.  vs.  Inhab. 
De  Aides,  12  Mod.  554;)  and  was  finally  treated  by.  all  the  judges  of 
England  in  Moiilsdale  vs.  Birchall,  (2  Wm.  Blac.  820,)  Anno.  1772, 
as  entirely  exploded.  Our  own  act  "for  assigning  bills  and  special- 
ties," (1  Del.  Laivs  117,)  was  passed  between  the  years  1726  and 
1736,  many  years  before  the  act  of  15  Geo.  2.  We  take  it  for  granted, 
then,  that  the  principle  on  which  the  ancient  common  law  doctrine 
of  champerty  seems  to  have  been  founded,  never  had  an  existence  in 
our  State;  that  in  England  this  offence  had  no  other  basis  in  the  year 
1742,  than  the  statutes  of  IVestm.  1  and  2;  28  Edw.  1,  and  33  Edw.  l,to 
which  alone  we  are  to  look  for  the  character  and  qualities  of  the  of- 
fence prohibited  by  our  act  of  15  Geo.  2.  We  are  authorized  to  as- 
sume this,  not  only  because  of  the  change  that  had  taken  place  in  the 
principle  upon  which  we  suppose  the  offence  of  champerty  at  com- 
mon law  to  have  been  based;  but  because  lord  Coke  has  expressly 
declared  that  the  statute  of  IVestm.  1,  was  the  "foundation  of  all  the 
acts  and  book  cases  that  ensued."  (2  Inst.  209.)  But  we  have  seen 
by  reference  to  the  33  Edrv.  1,  that  the  agreement  prohibited  by  these 
statutes  as  champerty,  was  one  which  bound  the  champertor  to  main- 
tain the  party's  suit  at  his  own  expense;  which  it  cannot  be  shown  that 
Mr.  Bayard  was  to  do  in  this  case.  It  has  been  argued,  indeed,  that 
the  bill  made  out  this  ingredient  by  an  admission  that  complainants 
were  bound  for,  and  an  offer  to  pay,  a  portion  of  the  costs  in  the  suit 
of  Allen  McLane  against  the  United  States;  but  the  question  is  not 
what  the  complainants  offer  to  do,  but  what  the  agreement  bound 
Mr.  Bayard  to  do.  Looking  at  the  terms  of  that  agreement,  it  is 
impossible  to  say  that  they  imposed  on  Mr.  Bayard  any  obligation 
to  pay  costs,  or  to  do  any  other  act  which  he  might  not  do  in  his 
character  of  counsel  and  attorney.  The  offer  of  the  bill  proceeds  on 
an  entirely  different  supposition  from  that  of  obligation  arising  from 
the  contract.  Treating  the  suit  of  Col.  McLane  against  the  United 
States  as  a  new  proceeding,  it  admits  the  liability  for  costs  on  the 
ground  of  a  community  of  interests  in  the  thing  sought  by  that  suit. 
We  conclude  then  on  the  first  point;  that  it  is  not  maintenance  for 
a  lawyer  in  the  State  of  Delaware,  to  render  service  as  counsel  in 
prosecuting  or  defending  causes;  and  that  a  fair,  bone  fide  and  rea- 
sonable contract  with  his  client  to  be  remunerated  for  such  services 
out  of  the  thing  in  suit  is  not  champerty,  nor  does  it  tend  to  cham- 
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perty.  That  which  is  not  champerty  at  law,  cannot  be  champerty 
in  equity.  That  which  if  carried  out  to  the  full  extent  will  not  amount 
to  champerty,  cannot  be  said  to  tend  to  champerty;  and  the  mean- 
ing of  the  authority  which  decrees  a  contract  void  because  it  savours 
of  champerty  is  explained  to  be  that  it  carries  a  strong  presumption 
of  this  offence;  such  a  presumption  as  a  court  of  equity  may  act  upon 
as  proof.  (18  Ves.  Rep.  126.)  But  there  is  no  such  presumption  to 
be  entertained  in  reference  to  the  contract  in  this  case.  There  is 
nothing  in  the  stipulated  service  that  the  law  ever  prohibited,  and 
nothing  in  the  mode  of  compensation  that  violates  any  principle  of 
law  or  morals.  Whilst  the  law  permits  a  claimant  or  plaintiff  to 
sell  the  subject  of  his  claim;  to  transfer  and  assign  his  cause  of  ac- 
tion in  the  whole,  or  part;  we  cannot  conceive  why  he  should  not 
sell  it  to  his  lawyer  as  well  as  to  another,  and  for  legal  services  as 
well  as  for  any  other  consideration;  if  it  be  also  conceded  or  shown 
that  such  services  in  this  state  may  be  a  legal  consideration  for  a 
contract;  and  that  there  is  nothing  arising  out  of  the  relation  of  at- 
torney and  client,  that  prevents  the  making  of  contracts  between 
them.  This,  therefore,  is  the  subject  to  which  we  shall  next  direct 
our  attention. 

(2.  Attorney  and  client.)  That  an  attorney  at  law  can  recover 
in  the  courts  of  this  State  a  reasonable  compensation  for  professional 
services  can  hardly  be  considered  a  question  open  for  discussion.  It 
has  been  often  decided  incidentally  by  our  courts,  and  particularly 
by  the  chancellor  sitting  in  the  Orphans'  Court  on  appeal  from  the 
register.  Very  few  estates  of  any  magnitude  are  settled  before  the 
register  without  the  direct  allowance  of  counsel  fees  as  a  proper 
payment  by  the  administrator;  and  the  same  charge  must  have  pass- 
ed through  the  appellate  court  as  often  as  an  appeal  has  been  taken 
from  such  settlements.  The  question  has  no  doubt  arisen  in  the 
same  incidental  way  in  the  late  Supreme  Court,  on  appeal  from  the 
Orphans'  Court.  It  has  on  several  occasions  been  directly  decided 
by  the  Superior  Court.  In  the  case  of  Stevens  vs.  Manges,  (1  Harr. 
Rep.  127,)  a  recovery  was  had  for  a  counsel  fee  in  an  action  of  as- 
sumpsit, on  the  general  counts;  the  court  saying  they  had  no  doubt 
on  the  question.  And  a  case  to  the  same  effect  was  cited  from  the 
District  Court  of  the  U.  States  for  this  district.  Davis  vs.  Walker^s 
adm'r.  (2  Harr.  Rep.  125,)  went  to  the  same  point.  The  register  of 
wills  in  settling  an  administration  account,  had  allowed  the  adminis- 
trator a  credit  of  $50,  for  cash  paid  a  solicitor  for  conducting  a  suit 
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in  chancery,  in  which  Walker's  estate  was  interested;  and,  on  ap- 
peal, the  chancellor  sitting  alone  in  the  Orphans'  Court,  reduced  this 
credit  from  $50  to  $13  33,  the  legal  fee  for  appearance.  The  ad- 
ministrator appealed  to  the  Superior  Court,  which,  after  hearing  ar- 
gument on  the  point  now  under  consideration,  reversed  the  decree 
of  the  Orphans'  Court,  and  made  a  direct  allowance  to  the  adminis- 
trator of  the  whole  sum  paid  by  him  to  the  solicitor.  In  Rogers  vs. 
Randel;  and  Read's  adm'r.  vs.  Randcl;  at  ^lay  term,  1839,  (2  Harr. 
Rep.  449,  500,)  large  sums  were  recovered  for  counsel  fees.  It  is 
true  that  in  these  cases  recovery  was  had  on  the  quantum  meruit, 
but  it  was  not  questioned  that  if  professional  services  formed  a  con- 
sideration from  which  the  law  would  imply  a  promise,  and  upon 
which  a  recovery  could  be  had  in  general  indebitatus  assumpsit;  they 
would  also  form  a  consideration  for  a  valid  contract,  and  be  recov- 
erable on  the  footing  of  a  special  agreement.  Indeed,  in  the  two 
last  cases,  there  was  a  count  on  a  special  contract,  which  was  not 
objected  to  on  this  ground;  but  the  proof  of  the  contract  failed,  and 
the  plaintiffs  had  to  resort  to  the  common  counts.  These  cases,  there- 
fore, recognise  the  claim  of  an  attorney  at  law  for  professional  ser- 
vices as  a  legal  demand.  On  the  same  principle  it  has  frequently 
been  decided,  that  physicians  can  recover  compensation  for  medical 
attendance  and  skill,  though  these  also  in  England,  stand  on  the  same 
footing  with  counsel  in  reference  to  compensation.  And  there  is  no 
difference  in  this  respect  among  us  between  the  fees  of  counsel  and 
of  attornies.  In  common  speech  there  may  be  a  distinction  as  to 
the  kind  of  service  to  be  done,  but  the  laws  of  this  State  recognise 
no  grades  in  the  legal  profession,  and  furnish  no  other  distinctive  title 
for  a  lawyer  than  that  of  attorney  at  law.  As  such  he  is  admitted 
to  practice  in  all  the  courts;  as  such  he  is  sworn;  and  in  virtue  of 
this  admission  he  may  perform  the  duties  of  counsellor  and  advocate 
as  well  as  the  more  appropriate  duties  of  an  attorney,  according  to 
the  distribution  of  functions  under  the  English  practice. 

This  striking  distinction  between  their  system  of  administering 
justice  and  ours,  both  in  reference  to  the  character  of  the  law  agents 
and  their  mode  of  compensation,  must  be  kept  in  view  whilst  con- 
sidering the  rights  and  duties  of  counsel  as  such,  and  the  restrictions 
that  are  said  to  grow  out  of  the  relation  of  attorney  and  client.  It 
has  an  important  bearing  on  the  question  of  champerty  already  con- 
sidered, but  not  particularly  presented  in  this  view:  for  in  addition 
to  the  common  law  restrictions  on  the  assignment  of  things  in  ac- 
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tion,  there  was  also  an  incapacity  in  counsel  to  make  any  contract 
with  his  client,  much  less  a  contract  for  a  share  of  the  thing  in  suit; 
and  the  same  was  true  of  the  attorney  who  could  make  no  other  con- 
tract with  his  client  than  that  which  the  law  had  already  made  for 
him  in  assigning  to  every  service  its  fixed  and  appropriate  compen- 
sation. This  absolute  incapacity  of  contracting  with  each  other 
placed  the  attorney  and  client  in  the  same  category  with  husband 
and  wife,  guardian  and  ward,  master  and  servant;  between  whom 
no  dealings  can  take  place  having  the  sanctions  of  legal  obligation. 

Without  recognizing  any  such  distinction,  the  chancellor  rests  his 
decree  in  this  cause,  mainly  on  the  principle  that  no  contracts  can 
be  allowed  between  counsel  and  client  during  that  relation. 

The  English  doctrine  on  this  subject  is  founded  on  considerations 
of  public  policy;  which,  in  general,  is  one  of  the  most  uncertain  and 
therefore  unsafe  grounds  of  legal  judgment.  Doubtless  where  the 
policy  is  clear  it  is  a  good  ground  of  decision,  but  like  all  arguments 
ab  inconvenient!,  of  which  it  is  one,  the  weight  and  even  the  exist- 
ence of  the  inconvenience  may  be  doubtful,  or  may  be  counterbal- 
anced by  a  greater  inconvenience  on  the  other  side.  (Ram.  on  legal 
jiidgt.  57.)  It  is  also  an  unstable  ground  of  judgment,  varying  with 
the  conditions  of  the  same  community,  and  applicable  only  to  com- 
munities similarly  situated.  The  policy  of  the  law  springs  out  of  the 
condition  of  the  people  who  are  to  be  bound  by  it.  In  England  it 
has  been  deemed  against  public  policy  to  permit  counsel  to  contract 
with  their  clients  for  compensation,  first,  because  of  some  vague  no- 
tion that  it  would  be  against  the  dignity  of  the  profession  to  demand 
fees;  and,  secondly,  from  the  apprehension  that  clients  might  be  op- 
pressed by  such  bargains;  yet,  whatever  is  the  theory,  we  know  that 
in  point  of  fact  the  counsel  does  take  fees  under  the  polite  name  of 
honoraria;  nay  more,  that,  being  unable  to  recover  anything  by  the 
aid  of  the  law,  he  requires  the  cash  in  hand  before  he  opens  his  mouth 
in  the  cause.  Is  there  no  doubt  about  the  policy  of  a  principle  that 
operates  thus?  Is  there  less  danger  of  oppression  of  the  client  in  re- 
quiring payment  of  the  money  down,  than  by  taking  his  contract  or 
bond?  The  laAvyer  in  either  case  makes  his  own  terms,  which  the 
client  either  agrees  to  or  employs  another.  But  the  poor  suitor  may 
not  have  the  present  means  of  payment,  and  this  policy  may  deprive 
him  of  counsel.  He  may  have  credit — credit  founded  even  on  his 
rights  in  the  suit  which  he  is  about  to  prosecute — credit  especially 
with  the  lawyer,  who  understands  those  rights;  but  for  want  of  the 


220  Bayard  vs.  McLane. 

money  to  pay  down  in  advance,  the  courts  of  justice  may  be  effectu- 
ally closed  against  him.  His  rights  are  nothing  unless  he  can  have 
the  means  of  enforcing  them.  Keverse  his  case;  make  him  a  de- 
fendant, and  he  is  in  a  still  worse  condition.  His  more  wealthy  op- 
ponent brings  suit  against  him;  makes  heavy  claims,  though  possibly 
on  slight  grounds;  his  credit  is  destroyed  by  the  very  suit  that  threatens 
to  take  away  his  means  of  payment;  he  cannot  raise  money,  and  he 
cannot  defend  himself  against  oppression.  He  cannot  have  justice, 
being  unable  to  pay  for  it  in  advance,  and  this  public  policy  prevents 
those  from  trusting  him  whose  services  are  as  essential  to  him  as 
even  the  truth  and  justice  of  his  cause.  It  is  a  principle  which,  likfe 
many  of  the  doctrines  regarding  the  titles  to  and  transmission  of 
property,  having  their  origin  in  feudal  times,  tends  to  strengthen  the 
strong  hand  at  the  expense  of  the  weak,  to  whom  it  might,  in  many 
instances,  amount  to  a  denial  of  justice.  Is  there  no  doubt  about 
the  application  of  such  a  principle  to  our  community?  Is  it  so  clearly 
our  policy  as  to  make  it  a  safe  ground  of  legal  judgment?  In  thiscountry 
whose  boast  is  of  equal  rights;  in  this  trading  community  whose  laws 
facilitate  and  promote  the  change  of  property  with  all  its  incidents  of 
bargains  and  lawsuits,  public  policy, so  far  from  restraining  litigants  and 
throwing  obstacles  in  the  way  of  obtaining  justice,  tends  directly  the 
other  way.  The  inconvenience  of  requiring  the  payment  of  counsel  in 
advance,  is  stronger  than  any  danger  to  be  apprehended  from  per- 
mitting contracts  between  them  and  their  clients.  We  equally  re- 
ject the  notion,  that  it  is  any  disparagement  of  counsel  to  place  their 
compensation  on  the  ground  of  contract.  The  profession  in  this 
country  make  no  ridiculous  claim  of  being  the  patrons  of  their  clients; 
they  are,  as  one  of  the  most  distinguished  of  them  remarked  in  the 
first  argument  of  this  cause,  "the  servants  of  their  clients,  their  ser- 
vants, not  to  do  their  will,  but  to  do  their  work,"  they  work  not  for 
the  honorarium  but  for  the  stipcndiiim,  and  having  earned  their  fee 
it  is  their  right,  and  no  disparagement  of  their  dignity  to  demand  it. 
Among  us  there  is  no  such  immeasurable  distance  between  the  at- 
torney and  his  client,  and  no  such  "crushing  influence"  as  is  repre- 
sented to  exist  elsewhere.  The  client  is  as  necessary  to  the  attor- 
ney, as  the  attorney  to  the  client.  The  influence  of  the  latter  is  gene- 
rally as  powerful  as  that  of  the  former.  He  has  his  bar  of  counsel 
sufficiently  numerous  for  all  purposes  of  selection,  all  dependent  on 
character  for  patronage,  and  as  a  class  more  directly  responsible  to 
public  opinion,  to  say  nothing  of  their  responsibility  to  the  court,  than 
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any  other  profession.  If  elsewhere  theje  be  this  overpowering  in- 
fluence exercised  by  counsel  over  their  clients,  it  is  well  that  the  law 
has  there  put  suitors  into  wardship  to  their  counsel,  and  thrown 
around  them  the  disabilities  of  infancy.  But  if  our  law  regards  the 
client  as  a  man,  capable  of  judging  and  acting  for  himself,  as  it  does 
by  allowing  him  to  contract  with  his  attorney,  there  is  as  little  rea- 
son to  protect  him  against  the  attorney  as  the  attorney  against  him. 
Watchful  alike  to  protect  either  against  oppression  or  fraud,  the  law 
leaves  them  as  to  all  their  fair,  bona  fide  contracts,  as  it  does  all 
other  men,  and  there  is  no  occasion  for  any  other  protection.  It  is 
not  true  in  point  of  fact,  that  there  is  so  much  danger  of  oppression 
on  the  part  of  lawyers,  as  to  make  it  necessary  to  prohibit  all  deal- 
ings between  them  and  their  clients.  Instances  may  no  doubt  occur 
among  them,  as  with  all  other  men  of  hard  dealing,  perhaps  of  fraud 
and  oppression,  but  these  are  the  exceptions;  these  are  the  very  cases 
that  the  law  will  not  countenance.  The  question  is  not  whether  a 
court  of  law  or  equity  will  enforce  such  a  contract  between  attorney 
and  client,  but  whether  there  is  among  us  anything  growing  out  of 
the  relation  of  attorney  and  client,  that,  as  a  matter  of  policy,  should 
prevent  a  court  of  equity  from  decreeing  the  performance  of  a  fair, 
bona  fide  and  reasonable  contract  made  by  a  client  with  his  attor- 
ney. In  our  view  this  question  is  settled  by  authority;  by  the  deci- 
sions in  our  own  courts;  but,  as  a  new  question,  we  can  see  nothing 
in  principle  or  in  policy  that  should  take  from  such  agreements  the 
obligatory  force  of  contracts. 

If  this  be  true  as  a  general  principle,  it  is  eminently  so  when  ap- 
plied to  the  present  case;  to  a  contract  between  James  A.  Bayard 
and  Col.  Allen  McLane; — the  one  an  eminent  attorney  and  honora- 
ble man,  the  other  his  friend  and  equal;  the  client  in  all  respects  as 
able  to  take  care  of  himself  in  a  bargain  as  the  counsel.  If  a  prin- 
ciple is  to  be  tested  by  its  application  to  an  extreme  case,  the  fallacy 
of  this  ground  of  the  defence  could  not  be  more  forcibly  illustrated 
than  by  the  supposition  that  public  policy  would  not  permit  Allen 
McLane  to  make  a  contract  with  James  A.  Bayard  for  professional 
services,  because  of  the  overpowering,  crushing  influence  that  this 
relation,  then  just  springing  into  existence,  gave  Mr.  Bayard  over 
him.  Such  a  principle  will  not  do.  A  vitiating  influence  does  not 
necessarily  grow  out  of  the  relation.  If  any  such  exist  in  the  parti- 
cular case  so  as  to  produce  oppression  or  fraud  it  must  be  shown; 
if  it  be  not  shown  the  court  has  only  to  inquire,  is  the  contract  fair 
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and  just;  is  it  reasonable;  has  it  sufficient  consideration,  and  has  it 
been  performed? 

We  remark,  also,  but  without  laying  much  stress  upon  the  fact, 
that  this  contract  was  not  made  during  the  relation  of  attorney  and 
client,  nor  pending  the  suit  in  reference  to  which  it  was  entered  into. 
Col.  McLane  was  not  "in  the  hands"  of  Mr.  Bayard,  according  to 
the  strong  expression  of  one  of  the  cases.  No  suit  had  been  com- 
menced. The  contract  itself  originated  the  relation  of  counsel  and 
client;  and  the  "crushing  influence"  began  when  the  contract  was 
made.  It  is  not  the  case  of  Saimderson  vs.  Glass,  (2  Atk.  Rep.  310,) 
where  a  solicitor  induced  a  married  woman,  parted  from  her  hus- 
band, to  make  him  an  absolute  conveyance  of  £1,000,  "in  considera- 
tion of  services  done  and  favors  shown;"  and,  even  in  that  case,  the 
courl  allowed  the  deed  to  stand  good  for  any  sum  actually  due  to 
the  attorney  for  his  lawful  fees.  Much  less  is  it  the  case  of  Welles 
vs.  Middleton,  {Cox's  Ch.  Rep.  112,)  where  an  attorney,  after  making 
a  zvill  in  his  own  favor,  took  a  deed  from  a  poor  man,  seventy-two 
years  old,  who  was  "extremely  dissipated  in  his  habits,"  for  the  whole 
of  a  large  fortune  which  had  just  fallen  to  him.  Doubtless  there  was 
a  "crushing  influence"  in  these  cases,  such  as  ought  to  set  aside  any 
contract;  but  such  instances  do  not  establish  the  policy  of  excluding 
contracts  in  all  cases  of  attorney  and  client.  The  later  case  of  Wood 
vs.  Downes,  (12  Vesey  119,)  cited  by  the  chancellor,  whilst  it  decrees 
against  a  conveyance  obtained  by  an  attorney  from  his  client,  re- 
tains the  instrument  though  "liable  to  imputation  for  champerty"  as 
a  security  for  whatever  should  be  due  to  the  attorney  for  fees  and 
disbursements. 

(3.  Construction-  of  the  contract;  and  perform  anck.)  The  con- 
tract in  this  case  was  made  in  reference  to  certain  ships  and  goods 
seized  by  the  collector  of  the  Delaware  district  for  a  violation  of  the 
acts  of  Congress,  usually  called  the  non-intercourse  acts.  The  first 
contract,  dated  21st  April,  1812,  relates  in  terms  to  the  ship  Good 
Friends,  or  to  that  ship  and  cargo.  Reciting,  that  the  collector  had 
"seized  as  forfeited  under  the  laws  of  the  United  States  the  ship  Good 
Friends,  Robert  Thompson,  master,  now  lying  at  New  Castle,  be- 
longing to  Stephen  Girard  of  Philadelphia,"  it  was  "agreed  between 
the  said  parties  that  the  said  James  A.  Bayard  shall  render  his  ser- 
vices as  counsel  in  the  courts  of  the  U.  States,  for  the  purpose  of  ob- 
taining the  condemnation  of  the  property  seized  as  aforesaid,  and  in 
consideration  thereof,  the  said  A.  McLane  agrees  and  promises  to 
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pay  to  the  said  J.  A.  Bayard,  one  moiety  or  half-part  of  what  may 
be  finally  recovered  under  or  by  virtue  or  in  consequence  of  the 
said  seizure,  and  the  said  J.  A.  Bayard  agrees,  in  case  nothing  be 
recovered,  to  demand  no  compensation  for  any  services  he  may  ren- 
der." This  contract  was  on  the  next  day  "upon  the  request  of  Mr. 
McLane"  so  far  varied,  that  Louis  McLane  should  be  considered  as 
one  of  the  counsel  "in  the  case  relative  to  the  Good  Friends,"  and  should 
divide  with  both  the  said  parties,  so  that  each  should  be  entitled  to 
one-third  of  what  might  be  recovered;  the  whole  amount  recovered 
to  be  divided  in  three  equal  parts.  And  on  the  8th  of  May,  1813, 
Allen  McLane  made  and  signed  the  following  indorsement  on  the 
contract  of  the  22d  of  April,  1812:  "I  agree  that  the  within  arrange- 
ment shall  apply  to  all  the  Amelia  Island  cases  which  were  pending 
at  the  date  thereof." 

The  Amelia  Island  cases  referred  to  in  this  indorsement  were  the 
cases  of  the  ships  Good  Friends,  United  States  and  Amazon;  so  de- 
signated because  those  ships,  coming  from  British  ports  with  prohi- 
bited cargoes,  had  stopped  at  and  cleared  from  Amelia  Island,  in 
East  Florida,  then  in  possession  of  General  Matthews,  under  assumed 
authority  from  this  government.  These  ships  all  arrived  in  the 
Delaware,  and  were  seized  by  the  collector,  about  the  same  time,  to 
wit:  the  Good  Friends  on  the  19th;  the  Amazon  on  the  20th,  and  the 
United  States  on  the  23d  of  April,  1812.  They  were  libelled  in  the 
District  Court  on  the  5th  of  May.  The  case  of  the  first  ship  was 
argued  by  Mr.  Bayard  in  November  and  December  of  the  same 
year;  and  the  court,  on  the  15th  of  March,  1813,  entered  a  decree  of 
forfeiture  and  condemnation.  The  libel  against  the  cargo  proceeded 
to  a  decree  of  forfeiture  and  condemnation  on  the  17th  of  April, 
1813,  without  any  other  argument  on  the  main  question  than  that 
which  took  place  on  the  libel  against  the  ship.  From  both  of  these 
decrees  appeals  were  taken  to  the  Circuit  Court,  where  they  remain- 
ed without  active  prosecution  until  September,  1818,  when  the  de- 
crees were  affirmed,  subject  to  certain  remissions  from  the  treasury. 
The  cases  against  the  ship  United  States  and  her  cargo  remained  in 
the  District  Court  until  June,  1821,  when  there  was  a  decree  of  con- 
demnation; and  in  the  other  cases  there  never  was  any  decree,  the 
same  having  been  settled  under  the  remissions.  James  A.  Bayard 
left  the  United  States  on  the  9th  of  May,  1813,  and  never  returned, 
but  in  a  dying  condition. 

On  this  state  of  facts  immediately  connected  with  the  contract. 
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the  first  question  to  be  considered  is  whether  it  embraced  the  cases 
of  all  three  of  the  ships  and  their  cargoes,  so  as  to  entitle  Mr.  Bay- 
ard to  compensation  from  all  the  Amelia  Island  cases  for  any  ser- 
vice rendered  by  him.  We  think  it  did  not.  The  contract  of  2l8t 
and  22d  of  April  has  no  reference  to  any  other  seizure  than  that  of 
the  Good  Friends,  and  there  is  no  evidence  of  any  agreement  as  to 
the  other  cases  until  the  memorandum  indorsement  of  the  8th  of 
May,  by  which  Mr.  McLane  agreed  that  the  arrangement  of  the 
21st  and  22d  of  April  should  apply  to  all  the  Amelia  Island  cases 
which  were  pending  at  the  date  thereof.  Taking  this  strictly  it  could 
apply  to  none  of  the  cases,  as  there  was  no  case  pending,  and  no  libel 
filed,  until  the  5th  of  May,  and  even  the  seizure  did  not  take  place  in 
the  case  of  the  U.  States  until  the  23d  of  April;  but,  supposing  it  to 
refer  to  all  the  Amelia  Island  cases  in  which  libels  were  filed  about 
the  5th  of  May,  had  this  memorandum  contract  reference  to  services 
already  performed,  or  was  it  on  an  executory  consideration?  So  far 
from  there  being  satisfactory  evidence  of  an  executed  consideration, 
and  of  a  previous  understanding  between  the  parties  of  which  this 
memorandum  was  intended  to  be  the  evidence,  the  proof  is  against 
such  a  presumption.  The  letter  of  Mr.  Bayard  to  Spackman,  of  the 
16th  of  May,  1812,  admits  an  engagement  with  him  as  informer  in 
the  cases  of  the  Amazon  and  U.  States.  If  he  had,  previously  to 
this,  been  employed  in  these  cases  by  Mr.  McLane,  how  could  he 
have  taken  Spackman's  fee  as  an  informer?  In  the  one  case  the  for- 
feiture would  belong  to  the  collector  alone,  in  the  other  to  the  in- 
former and  collector.  And  he  says,  "the  collector  applied  to  me  to 
be  concerned  for  the  government  against  the  Good  Friends.  The 
application  was  entirely  consistent  with  the  service  I  expected  to 
render  you.  The  service  in  both  cases  would  be  directed  to  a  con- 
demnation, and  the  particular  interest  of  informer  had  no  connection 
with  the  general  system  of  condemnation."  This  was  true  if  the 
service  was  to  be  rendered  to  the  informer  and  collector  in  different 
cases,  for  condemnation  was  alike  sought  in  both;  but  how  could  it 
be  true  that  the  service  of  the  one  was  entirely  consistent  with  a  ser- 
vice of  the  other  in  the  same  case.  The  libels  filed  by  the  collector 
stated  the  seizures  to  be  upon  his  own  knowledge,  entitling  him  to  one- 
half  the  forfeiture,  the  service  of  the  informer  in  the  same  case  would 
necessarily  resist  this  and  set  up  a  claim  for  him,  as  against  the  collec- 
tor, for  a  share  of  the  forfeiture.  He  proceeds  to  say — "when  I  found 
Messrs.  Thompson  &  Maris  concerned  in  the  cases  in  which  you  had 
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retained  me,  I  thought  I  could  render  them  important  service  here 
under  their  petition,  which  would  be  in  no  decree  repugnant  to  the 
dut)^  I  should  owe  the  collector  in  the  case  of  the  Good  Friends, 
which  was  likely  to  take  a  very  diflFerent  direction.  As  it  seems, 
however,  that  ]\lessr6.  Thompson  &  Maris  mean  to  set  up  a  defence 
against  the  forfeiture  and  not  to  have  recourse  to  a  petition,  it  is  very 
evident  that  I  cannot  serve  the  collector  and  them  at  the  same  time." 
That  is  to  say,  though  the  collector  had  employed  Mr.  Bayard  to 
procure  a  condemnation  in  the  case  of  the  Good  Friends,  he  felt 
himself  at  liberty  to  take  Spackman's  fee  as  informer  with  a  view  to 
condemnation,  in  the  cases  of  the  Amazon  and  U.  States,  or  even  to 
solicit  at  the  treasury  in  behalf  of  Thompson  &  Maris,  a  remission 
in  those  cases;  because  remission  proc«eding  on  the  idea  of  forfeiture 
did  not  oppose  the  ground  he  was  bound  to  take  for  the  collector  in 
the  case  of  the  Good  Friends.  How  could  Mr.  Bayard  after  being 
retained  by  the  collector  to  procure  condemnation  of  the  Amazon 
and  U.  States  for  his  benefit,  have  taken  either  the  retainer  of  Spack- 
man  as  informer,  or  have  solicited  remission  at  the  treasury  for 
Thompson  &  Maris?  Supposing  him  unemployed  in  those  cases  by 
McLane,  the  service  to  Spackman,  or  to  Thompson  &  Maris  was, 
as  he  says,  consistent  with  his  duty  to  the  collector  in  the  other  case. 
But  when  he  understood  that  Thompson  &  Maris  intended  to  set  up 
a  defence  against  the  forfeiture,  all  three  of  the  cases  stood  so  simi- 
larly situated  in  reference  to  this  question,  that  he  could  not  argue 
for  the  forfeiture  in  the  one,  and  against  it  in  the  others.  The  last 
sentence  of  this  letter  as  originally  written  by  Mr.  Bayard,  and  now 
erased,  would  be  conclusive  on  this  question.  It  now  reads,  "My 
engagement  with  you  I  shall  of  course  consider  at  an  end."  It  was 
first  written,  "My  engagement  ending  with  you,  I  shall  of  course 
consider  myself  at  liberty  to  accede  to  any  propositions  on  the  other 
side."  Why  this  was  changed  it  is  useless  now  to  conjecture;  but 
the  reflection  naturally  arises,  who  was  the  other  side?  He  stated 
himself  not  to  be  at  liberty  to  serve  Thompson  &  Maris,  the  claim- 
ants of  these  ships  and  cargoes;  the  other  side,  therefore,  was  the 
collector,  or  the  U.  States.  If  we  are  permitted  to  remove  the  veil 
which  Mr.  Bayard  imperfectly  drew  over  this  part  of  the  first  draft 
of  his  letter,  there  can  be  no  doubt  that,  at  its  date,  there  was  no  un- 
derstanding between  him  and  Col.  McLane  in  reference  to  the  Ama- 
zon and  U.  States.  What  satisfactory  evidence  is  there  that  there 
was  any  such  agreement  prior  to  the  8th  of  May,  1813?  Two  let- 
VOL.  III.  29 


226  Bayard  vs.  McLaxe. 

ters  from  Mr.  McLane  to  Mr.  Bayard  are  relied  on  as  showing  an 
agreement,  but  the  expressions  in  both  of  them  are  incidental,  and 
too  loose  as  the  evidence  of  a  contract.  On  the  13th  of  January, 
1813,  Col.  McLane  Avrites,  "I  have  returned  from  a  visit  to  Phila- 
delphia. The  lirst  bonds  in  the  Amelia  Island  cases  became  due  last 
Saturday  for  duties,  and  I  have  collected  them  without  any  other 
difficulty  than  the  trouble  and  expense  of  a  visit  to  the  concern." 
Now  Mr.  Bayard  was  employed  in  the  case  of  the  Good  Friends, 
and  therefore  interested  in  the  subject  of  this  communication,  and  the 
mention  of  bonds  in  the  Amelia  Island  cases  generally,  does  not  ne- 
cessarily admit  his  interest  in  all  of  them.  It  is  entirely  too  loose  to 
infer  the  acknowledgment  of  a  contract  in  reference  to  all  of  the 
cases.  The  letter  will  not  bear  the  gloss  hesitatingly  ventured  upon 
in  the  argument,  to  wit:  that  the  duties  had  been  collected  without 
other  difficulty  to  the  concern  than  the  trouble  and  expense  of  a  visit. 
This  might  strengthen  the  inference  somewhat,  but  it  is  obviously 
not  the  meaning  of  the  letter.  The  "concern"  refers  to  the  importers, 
to  those  from  whom  payment  of  the  duty  bonds  was  received.  We 
do  not  attach  any  greater  weight  to  the  letter  of  the  9th  of*  February, 
1813.  In  that  letter  Col.  McLane,  speaking  of  the  seizure  of  another 
ship,  the  "Tiber,"  which  he  says  belonged  to  the  same  concern  that 
were  interested  in  the  shipments  last  April,  retains  Mr.  Bayard  in 
this  case  also,  and  says,  "you  shall  be  recompensed  and  interested  as 
in  the  Amelia  cases."  This  expression,  if  it  be  the  language  of  the 
letter,  which  is  hardly  legible,  is  subject  to  the  same  general  remark 
that  I  have  applied  to  the  letter  of  the  13th  of  February,  to  wit:  that 
Bayard  was  interested  in  some  of  the  Amelia  cases,  and  it  will  not  do 
to  construe  loose  expressions  in  a  letter  which  may  be  satisfactorily 
applied  to  a  known  agreement,  into  the  admission  of  a  more  exten- 
sive agreement,  embracing  other  matters.  If  then,  there  be  nothing 
out  of  the  memorandum  contract  of  the  8th  of  May,  showing  that  it 
was  the  recognition  of  an  antecedent  agreement,  and  founded  on  an 
executed  consideration,  there  is  as  little  to  be  found  in  the  terms  in 
which  it  is  expressed.  The  agreement  is  present,  and  its  terms  ex- 
ecutory and  prospective.  "I  agree  that  the  within  arrangement  shall 
apply  to  all  the  Amelia  Island  cases;"  that  is  to  say,  that  J.  A.  Bay- 
ard shall  render  services  as  counsel  for  the  purpose  of  obtaining  con- 
demnation of  the  Amazon  and  U.  States,  and  in  consideration  there- 
of, I  agree  to  pay  him  one-third  part  of  what  may  be  finally  reco- 
vered.    But  if  there  was  no  agreement  relative  to  the  Amazon  and 


Bayard  vs.  McLane.  227 

U.  States  before  this  memorandum,  it  will  be  conceded  that  as  Mr. 
Bayard  never  rendered  any  service  under  it,  it  is  of  course  without 
any  consideration  upon  which  to  found  a  claim  for  compensation. 
The  argument  in  the  case  of  the  Good  Friends,  though  that  argu- 
ment might  have  applied  equally  to  the  other  cases,  and  have  had 
great  influence  in  producing  condemnation  or  its  equivalent  in  all  the 
cases,  would  not  be  a  good  consideration  for  the  subsequent  promise 
to  share  the  proceeds  of  those  cases.  All  the  service  that  was  ren- 
dered was  due  to  Col,  McLane  under  the  contract  of  the  21st  and 
22d  of  April,  to  be  remunerated  as  therein  agreed;  the  incidental 
benefit  resulting  to  the  collector  in  other  cases  similarly  situated,  was 
an  advantage  he  was  entitled  to  under  his  former  contract.  Neither 
would  the  loss  to  Bayard  from  being  unable  to  take  Spademan's  fee 
form  a  consideration  for  the  subsequent  promise,  as  this  was  a  neces- 
sary consequence  of  the  contract  of  April,  and  is  so  in  every  con- 
tract between  attorney  and  client,  that  the  attorney  shall  not  take  a 
fee  on  the  other  side  of  the  same  or  any  other  cause  involving  the 
same  general  questions.  The  memorandum  contract  then,  of  May, 
1813,  not  being  the  evidence  merely  of  a  prior  agreement,  of  which 
there  is  nothing  to  satisf)"^  our  minds  that  it  was,  but  being  a  contract 
in  verba  prtesenti,  executory  in  its  nature  and  prospective  in  its  pur- 
poses, was  a  contract  without  consideration  other  than  what  should 
arise  from  the  performance  of  the  services  for  which  it  stipulated, 
which  services  in  the  whole  or  part  were  never  rendered. 

We  come,  then,  to  a  construction  of  the  contract  of  the  21st  and 
22d  of  April.  What  rule  of  construction  shall  we  apply  to  it? 
Whatever  rule  we  adopt  must  be  held  throughout,  and  applied  as 
well  to  the  service  to  be  rendered,  as  to  the  subject  of  the  contract, 
and  the  source  of  compensation.  What  rule  shall  we  take?  Shall  we 
confine  ourselves  to  its  words  and  refuse  to  look  at  the  circumstan- 
ces around  the  parties  when  they  made  it,  the  apparent  objects  in 
view;  or  shall  we  regard  those  circumstances  and  objects  as  giving 
force,  extent  or  restriction  to  the  words  used.  We  will  test  it,  first 
by  this  rule  of  construction;  remarking  that  if,  in  any  case,  it  be  per- 
mitted to  travel  out  of  the  contract  to  ascertain  the  meaning  of  the 
parties,  it  would  be  proper  in  reference  to  such  a  contract  as  this; 
one  which  the  courts  look  upon  with  jealousy;  a  contract  not  tolera- 
ted by  the  English  courts  either  of  law  or  equity,  and  only  tolerated 
here  with  such  restrictions  as  the  court  can  impose  upon  it  for  the 
client's  protection.     To  say  that  a  court  of  equity  shall  be  confined 
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in  construing  such  an  agreement  to  the  very  words  the  lawyer  has 
used  in  drawing  it  up,  without  regarding  the  manifest  object  of  the 
parties,  would  be  to  give  up  the  restriction  always  imposed  on  con- 
tracts between  attorney  and  client,  that  they  must  be  reasonable. 

The  contract,  (as  modified,)  reciting  a  seizure  of  the  ship  Good 
Friends,  as  forfeited  for  an  illegal  importation  of  merchandise,  speci- 
fies an  agreement  between  the  parties,  that  Mr.  Bayard  should  ren- 
der his  services  as  counsel  in  the  courts  of  the  U.  States,  for  the  pur- 
pose of  obtaining  condemnation  of  the  property  seized;  and,  in  con- 
sideration thereof,  should  receive  one-third  part  of  what  should  be 
finally  recovered  under,  by  virtue,  or  in  consequence  of  the  seizure; 
and  should  receive  nothing  in  case  nothing  should  be  recovered. 
Construing  this  agreement  by  the  principle  stated,  in  reference  to  the 
condition  of  things  existing  at  the  time,  and  the  manifest  intent  of 
the  parties;  we  are  to  inquire,  first,  whether  it  covers  the  cargo  of  the 
Good  Friends  as  well  as  the  ship  herself.  We  think  it  does.  At  the 
date  of  that  contract  the  libels  had  not  been  filed;  no  necessity  had 
occurred  of  distinguishing  between  the  ship  and  her  cargo,  in  speak- 
ing on  the  subject.  A  seizure  had  just  taken  place;  it  was  compre- 
hensively stated  as  a  seizure  of  the  ship  as  forfeited;  forfeited  because 
of  the  prohibited  goods  which  she  contained;  and  Mr.  Bayard  was 
retained  for  the  purpose  of  procuring  condemnation  of  the  property 
seised  as  aforesaid,  and  was  to  be  compensated  out  of  what  might 
be  finally  recovered  in  consequence  of  the  said  seizure.  And,  as  the 
goods  with  which  she  was  loaded  were  in  this  case  necessarily  in- 
cluded in  the  seizure  of  the  ship,  so  it  was  impossible  to  procure  con- 
demnation of  the  ship,  without  a  condemnation  of  the  goods.  By  the 
fifth  section  of  the  act  of  1809,  (4  U.  S.  Lazvs  212,)  the  importation 
of  prohibited  goods,  or  the  putting  them  on  board  ship,  with  the  in- 
tent to  import  them,  occasioned  a  forfeiture  of  the  goods;  and  the 
sixth  section  forfeited  the  ship,  if  such  goods  were  put  on  board  with 
intent  to  import  the  same,  and  with  the  knowledge  of  the  owner  or 
master  of  the  ship.  The  goods,  therefore,  might  be  condemned  with- 
out the  ship;  but  condemnation  of  the  ship  necessarily  produced  con- 
demnation of  the  goods. 

A  reasonable  construction  on  the  face  of  the  agreement  would  ap- 
ply its  terms  to  both  ship  and  cargo,  according  to  the  obvious  mean- 
ing of  the  parties;  and  if  we  resort  to  their  letters  and  cotemporane- 
ous  acts,  we  are  not  left  in  any  doubt  that  such  was  their  meaning. 
I  have  remarked,  that  at  the  date  of  this  agreement  nothing  had  oc- 
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curred  to  call  for  a  distinction  between  the  ship  and  cargo;  it  was 
regarded  and  spoken  of,  as  it  was  in  fact,  a  single  seizure;  as  property 
seized;  as  a  case  in  which  condemnation  was  to  be  sought.  In  the 
contract  of  the  22d  of  April,  it  is  spoken  of  as  "the  case  relative  to 
the  Good  Friends,"  and  the  same  form  of  expression  was  continued 
long  afterwards,  when  there  was  no  controversy  about  the  ship,  and 
when  the  claim  was  entirely  upon  the  cargo.  Thus  Col.  McLane, 
in  his  letter  to  Eichard  H.  Bayard,  under  date  of  June  12,  1816, 
writes,  "I  send  you  the  records,  &c.,  in  the  case  of  the  Good  Friends." 
The  receipt  also  for  $500,  given  by  Bayard  to  McLane,  on  the 
7th  of  December,  1812,  to  the  terms  of  which,  as  he  accepted 
them.  Col.  McLane  must  be  taken  to  have  assented,  proves  that  the 
contract  was  in  reference  to  both  ship  and  cargo,  because  it  admits 
that  the  service  was  rendered  in  both  cases.  The  fee  is  stated  to 
have  been  paid  "for  services  as  counsel  in  the  case  of  the  libels  at 
the  suit  of  the  U.  States  against  the  ship  Good  Friends  and  cargo." 
On  this  point  also,  the  letters  of  Col.  McLane  to  Mr.  Bayard,  of  the 
13th  of  January  and  9th  of  February,  1813,  already  noticed,  are  im- 
portant as  showing  the  understanding  and  exposition  of  the  parties. 
If  Mr.  Bayard  was  not  concerned  as  counsel  or  interested  in  the 
cargo  of  the  Good  Friends,  why  should  Mr.  McLane  communicate 
to  him  his  success  in  collecting  the  duty  bonds,  which  had  no  refer- 
ence to  the  ship?  Or  wh}^  if  Mr.  Bayard  had  no  interest  in  the 
goods,  should  he  mention  the  fact  that  the  "Tiber"  was  "full  of  British 
merchandise,"  in  offering  to  retain  him  in  that  case  also,  to  be  "re- 
compensed and  interested  as  in  the  Amelia  cases?"  Pushing  the  ar- 
gument still  further,  on  the  supposition  that  the  contract  did  not  ex- 
tend to  the  cargo  of  the  Good  Friends,  we  are  led  to  the  unreasona- 
ble conclusion  that  Mr.  Bayard  would  have  contented  himself  with 
a  contingent  fee  of  one-sixth  of  $5,000;  which  was  the  valuation  of 
the  ship,  when  the  collector  might  have  been  entitled  to  one-half  of 
$313,000,  the  valuation  of  ship  and  cargo;  and  that  too  under  an  agree- 
ment which  stipulated  that  "the  whole  amount  recovered  should  be 
divided  in  three  equal  parts,"  two  of  which  should  belong  to  the 
counsel,  and  one  to  the  collector.  Still  further  on  this  point.  If  the 
contract  of  the  21st  and  22d  of  April  did  not  include  the  cargo  of 
the  Good  Friends,  that  cargo  comes  within  the  memorandum  agree- 
ment of  the  8th  of  May,  1813,  extending  the  original  contract  to  all 
the  Amelia  Island  cases.  But  Mr.  Bayard  argued  the  case  of  the 
cargo  of  the  Good  Friends,  as  appears  by  the  receipt  before  men- 
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tioned,  and  by  his  notes  of  that  argument;  and  he  did  this  after  a 
retainer  by  Col.  ^IcLane  personally,  as  well  as  in  behalf  of  the  go- 
vernment. This  service,  therefore,  rendered  at  the  request  of  the 
collector,  not  falling  under  the  original  contract,  but  being  covered 
by  the  subsequent  agreement  of  the  8th  of  May,  would  form  a  good 
consideration  for  that  agreement,  as  an  executed  consideration,  and 
establish  the  claim  for  compensation  from  all  the  cases.  The  argu- 
ment goes  too  far.  If  Mr.  Bayard  argued  the  case  of  the  cargo  of 
the  Good  Friends  under  any  retainer  from  Allen  Mcl^ane  individu- 
ally, such  an  argument  would  fall  either  under  the  contract  of  April 
or  that  of  May,  and  entitle  him  to  compensation  accordingly.  But 
the  respondent  contends,  and  we  think  correctly,  that  this  latter  con- 
tract was  entirely  prospective  in  its  nature  and  executory,  and  there- 
fore without  any  consideration  to  support  it. 

Regarding  this,  therefore,  as  a  contract  embracing  the  ship  Good 
Friends  and  her  cargo,  we  proceed  to  inquire  what  it  bound  Mr. 
Bayard  to  do;  and  whether  he  has  performed  its  stipulations  so  as  to 
entitle  him  to  the  compensation  agreed  upon. 

By  the  terms  of  the  contract  Mr.  Bayard  agreed  "to  render  his 
services  as  counsel  in  the  courts  of  the  U.  States,  for  the  purpose  of 
obtaining  condemnation  of  the  property  seized."  Applying  to  these 
words  the  same  rule  by  which  we  have  included  the  cargo  of  the 
Good  Friends,  according  to  the  plain  intention  of  the  parties,  it  is 
impossible  for  us  to  believe  that  they  designed  at  the  time  any  limi- 
tation of  the  counsel's  services  short  of  final  condemnation,  producing 
the  results  of  forfeiture,  which  was  the  source  of  compensation.  The 
means  most  prominent  in  view  of  the  contracting  parties  to  the  at- 
tainment of  this  end,  and  which  might  have  constituted  the  end,  was 
condemnation;  but  if  this  should  not  be  the  end,  as  it  was  not,  the 
work  would  be  but  partially  done,  although  condemnation  were  in 
the  first  instance  procured,  and  the  very  object  for  which  Col. 
McLane  resorted  to  Mr.  Bayard,  and  which  produced  this  agree- 
ment would  not  be  accomplished.  No  one  could  foresee  at  that  time 
the  course  which  this  proceeding  would  eventually  take;  it  could  take 
no  course  in  which  the  client  would  not  stand  in  need  of  his  coun- 
sel's services.  Immense  interests  were  at  stake.  Several  suits  at 
law  immediately  sprung  up;  these  were  followed  by  other  suits  in  the 
courts,  and  quasi  suits  at  the  treasury,  all  touching  the  subject  of  this 
contract  and  designed  to  defeat  its  object,  the  establishment  of  the 
forfeiture,  and  the  results  thence  accruing.     Condemnation  was  only 
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desirable  to  Col.  McLane  as  procuring  for  him  the  fruits  of  forfeiture 
to  which  both  he  and  his  counsel  looked  as  the  source  of  compensa- 
tion; it  was  the  end  and  not  the  means  that  both  must  be  supposed  to 
have  regarded  in  forming  the  contract.  Whatever  form  the  litiga- 
tion might  assume;  into  whatever  courts  it  might  go,  so  that  its  ob- 
ject was  condemnation,  the  counsel's  services  were  just  as  necessary 
in  reference  to  the  object  of  the  contract,  as  they  were  in  the  first 
stages  of  the  controversy,  and  before  condemnation  in  the  District 
Court. 

If  this  rule  of  construction  be  fatal  to  the  complainants'  case,  a 
contrary  one  would  be  equally  so:  first,  because  a  literal  construction 
of  the  contract,  which  would  hold  the  performance  of  the  service  up 
to  condemnation  in  the  District  Court  as  satisfying  the  words  of  the 
contract,  would  equally  exclude  the  cargo  of  the  Good  Friends  from 
the  contract,  and  reduce  the  complainants'  claim  to  a  share  of  the 
proceeds  of  the  ship,  from  which  nothing  was  finally  recovered;  and 
second,  upon  no  other  construction  than  that  which  makes  the  service 
co-extensive  with  the  suits  in  all  the  courts  and  productive  of  final 
condemnation,  could  this  contract  stand  a  moment  in  a  court  of 
equity,  which  on  the  principles  before  stated,  watches  agreements  be- 
tween attorney  and  client  with  a  jealous  eye,  and  requires  that  the 
services  stipulated  shall  bear  a  reasonable  relation  to  the  compensa- 
tion proposed.  If  we  were  compelled  by  any  rule  of  construction  to 
say  that  while  the  services  under  this  agreement  could  be  performed 
by  one  argument,  in  one  case,  in  one  court,  producing  condemna- 
tion, which  though  appealed  from,  entitled  the  counsel  to  leave  his 
client  to  struggle  unaided  through  two  appellate  courts,  in  search  of 
final  condemnation  and  recovery,  and  then  to  come  in  and  share  with 
him  the  fruits  of  this  recovery  in  the  proportion  of  one-third  to  each 
counsel  and  one-third  to  the  client,  the  unreasonableness  of  such  a 
contract  would  startle  a  court  of  equity.  So  far  from  decreeing  a 
specific  execution  of  such  a  contract,  the  court  would  set  it  aside  as 
unreasonable  and  presenting  on  its  face  the  evidence  of  undue  influ- 
ence or  oppression.  The  other  construction  relieves  it  from  this 
imputation.  It  places  this  agreement  on  a  footing  not  unworthy  of 
the  distinguished  counsel  who  entered  into  it;  for,  so  understood, 
it  was  neither  oppressive  nor  unreasonable,  considering  the  subject 
of  the  contract  and  the  nature  and  source  of  compensation.  The 
property  in  dispute  was  very  valuable.  The  interests  arising  un- 
der this  contract  might  have  been  immense;  but  in  proportion  as 
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these  were  increased,  the  difficulties  were  increased  of  rendering 
them  available,  and  these  difficulties  were  chiefly  in  the  way  of  the 
counsel.  They  were  difficulties  created  by  the  skill  and  talents  of 
his  legal  opponents,  and  which  it  was  his  duty  to  overcome.  The 
interests  were  also  from  the  beginning  subject  to  the  power  of  re- 
mission from  the  government,  which  had  authority  entirely  to  de- 
prive both  the  collector  and  his  counsel  of  their  anticipated  gains, 
and  which  did  in  fact  verj-  much  reudce  them.  Whatever  the  con- 
tract promised,  Mr.  Bayard  was  covered  by  a  double  contingency; 
the  uncertainty  of  success  in  the  courts,  and  the  continuing  hazard 
of  remission  from  government.  Neither  was  any  portion  of  it  ever 
to  come  out  of  the  pocket  of  the  collector.  Splendid  as  the  prize 
was,  it  was  not  his  until  it  had  been  won  by  the  services  of  his  coun- 
sel. His  title  to  it,  if  earned  at  all  by  him,  was  earned  by  the  mere 
act  of  seizing  the  ship,  and  the  responsibility  of  libelling  her  and  her 
cargo,  a  responsibility  that  could  not  be  burdensome,  if  there  was 
even  probable  cause  for  the  seizure;  (Gclston  vs.  Hoyt,  3  Wheat.  246;) 
but  this  title  was  nothing  unless  established  in  the  courts  by  the  ex- 
ercise of  professional  ability,  and  the  perfermance  of  services  which, 
on  the  ground  of  merit,  would  place  the  successful  counsel  at  least 
on  an  equal  footing  with  the  collector  in  his  claim  upon  the  avails  of 
such  a  controversy.  Standing  thus,  with  one  single  act  done  by  the 
collector,  with  every  thing  else  to  be  done  by  the  counsel,  was  there 
any  thing  unreasonable  in  his  contracting  to  divide  these  avails  with 
his  counsel?  He  could  not  but  anticipate  the  most  strenuous  opposi- 
tion from  the  claimant  of  the  property.  It  was  too  large  in  amount  to 
be  easily  surrendered,  and  Stephen  Girard  was  known  to  be  a  man 
who  had  both  the  means  and  the  inclination  to  resist  while  resistance 
held  out  any  hopes  of  success.  The  collector,  therefore,  strengthened 
himself  for  the  contest  by  retaining  one  of  the  most  eminent  counsel 
at  the  Delaware  bar;  engaging  his  services,  not  by  giving  any  thing 
which  he  had,  but  by  promising  to  him  a  portion  of  that  which,  by 
the  efficient  exercise  of  those  services,  he  hoped  to  acquire.  He  as- 
sociated with  him  his  own  son,  then  a  very  young  lawyer,  and  agreed 
to  divide  what  should  be  recovered  equally  amongst  the  three.  Was 
such  a  contract  unreasonable  or  hard?  If  Col.  McLane  engaged  to 
give  up  that  which  might  be  of  great  value,  he  gave  up  what  was 
also  entirely  contingent  and  doubtful  to  secure  the  balance. 

Returning  to  a  consideration  of  the  contract,  the  construction  we 
have  placed  upon  it  in  reference  to  the  stipulated  service  is  not  only 
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required  by  the  circumstances  around  it,  the  situation  and  objects  of 
the  parties,  and  essential  to  support  its  reasonableness;  but,  in  our 
opinion,  the  language  of  the  contract  itself  requires  the  same  con- 
struction. Mr.  Bayard  bound  himself  to  render  his  services  in  the 
courts  of  the  United  States,  for  the  purpose  of  obtaining  condemna- 
tion of  the  property  seized;  and,  in  consideration  thereof,  was  to  re- 
ceive a  third  part  of  what  might  be  finally  recovered.  Now  it 
was  manifestly  the  intention  of  the  parties,  on  these  words  of  the 
contract,  that  Mr.  Bayard  should  pursue  this  prosecution  throiighout 
the  courts,  and  not  stop  short  of  final  condemnation  and  recovery. 
For  condemnation,  and  final  condemnation,  were,  in  reference  to  the 
objects  of  this  contract,  the  same.  Condemnation  in  the  District 
Court  submitted  to,  would  be  final  condemnation,  and  recovery  would 
be  the  consequence;  but  if  appealed  from,  there  is  no  longer  any  con- 
demnation, and  the  obligation  to  render  service  to  this  end  would  be 
just  as  operative  after  sentence  in  the  District  Court  as  before.  The 
judgment  of  an  inferior  court  appealed  from  becomes  wholly  inope- 
rative; (5  Mass.  Rep.  376:)  in  admirality  causes  the  appeal  suspends 
the  decree  of  the  District  Court  altogether  as  if  it  had  not  been  pro- 
nounced; (5  Cranch  231:)  the  trial  in  the  appellate  court  on  the 
question  of  condemnation  is  so  entirely  a  new  trial,  that  though  the 
decree  of  the  District  Court  may  have  been  correct  when  made,  if 
the 'law  be  changed,  pending  the  appeal,  so  as  to  produce  a  change  in 
the  rule  of  decision,  the  judgment  of  the  appellate  court  must  reverse 
that  decree.  (1  Cranch  110.)  Admitting  this  law,  the  complain- 
ants' counsel  argue  that  it  is  only  a  new  case  in  the  appellate  court 
as  the  parties  choose  to  consider  it;  that  the  decree  below,  though 
appealed  from,  is  iinal  if  acquiesced  in;  and  1  Cranch  109,  and  6 
Peters  427,  were  referred  to  as  confirming  this  position.  But  did  the 
parties  here  acquiesce  in  the  decree  of  the  District  Court?  We  un- 
derstand by  acquiescence,  as  applied  to  this  case,  the  acceptance  of 
the  remission  and  compliance  with  its  conditions.  That  was  the  fact 
when  the  court  in  6  Peters,  referred  to  the  Circuit  Court's  decree. 
It  was  an  acquiescence  by  both  parties.  Stephen  Girard  had  paid, 
and  the  U.  States  had  received,  the  double  duties  reserved  under  the 
remission;  and  neither  party  could  afterwards  controvert  the  Circuit 
Court's  decree,  which  was  made  subject  to  the  remission.  It  was  in 
fact  a  decree  performed.  But  what  was  Mr.  Girard's  acquiescence 
in  the  District  Court's  decree?  The  facts  relied  on  are,  that  he  filed 
the  certificate  of  remission  in  the  District  Court,  and  paid  the  costs 
VOL.  III.  29 
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in  March,  1814.  Is  this  conclusive  evidence  of  acquiescence?  Then 
what  shall  we  say  to  the  fact,  that  additional  causes  of  appeal  were 
filed  by  Girard  after  this,  to  wit:  on  the  24th  of  October,  1815?  So 
far  from  acquiescing  in  the  District  Court's  decree,  Mr.  Girard  ac- 
tually resisted  the  Circuit  Court's  decree,  made  in  September,  1818, 
by  appealing  from  that  decree  to  the  Supreme  Court.  Adding  to 
this,  that  up  to  the  date  of  that  decree  he  had  never  complied  with, 
any  of  the  terms  of  remission,  except  the  payment  of  costs;  that 
he  never  presented  his  remission  to  the  Circuit  Court,  and  that  every 
step  he  took  in  that  court  was  one  of  resistance  and  not  of  submis- 
sion, we  cannot  find  any  sufficient  ground  to  say  that  Mr.  Girard 
acquiesced  in  the  decree  of  the  District  Court.  The  position  of  the 
case,  therefore,  in  the  Circuit  Court,  left  the  contract  of  Mr.  Bayard, 
at  the  time  he  went  to  Europe,  unperformed:  no,  condemnation  pro- 
duced; no  recovery  had.  The  sentence  against  the  ship  and  cargo 
being  appealed  from,  no  longer  existed;  it  was  wholly  inoperative; 
suspended  altogether;  and  when  Mr.  Bayard  sailed  in  May,  1813,  the 
causes  stood  as  it  were  de  novo  in  the  Circuit  Court,  where  con- 
demnation was  not  obtained  until  1818;  a  condemnation  conditional 
in  its  character,  and  that  appealed  from. 

There  was  neither  condemnation,  nor  recovery.  It  is  true  that 
Mr.  Bayard  did  not  undertake  to  insure  either;  but  he  did  undertake 
to  render  his  services  in  the  courts  of  the  U.  States;  in  all  the  courts; 
for  the  purpose  of  procuring  the  one:  and  he  agreed  to  be  compen- 
sated out  of  the  other.  If  recovery  was  had  without  condemnation, 
and  by  means  of  his  services,  the  contract  secured  him  his  share; 
but  recovery  under  condemnation,  final  condemnation,  would  not 
entitle  him  to  compensation,  unless  he  fully  rendered  service  for  pro- 
curing that  condemnation.  Eecovery  was  the  end,  condemnation  the 
means;  and  we  cannot  bring  ourselves  to  the  conclusion  that  it  ever 
was  the  intention  of  these  parties,  that  the  attorney  should  stop  short 
of  that  end;  withdraw  his  services  after  condemnation  obtained  in 
the  District  Court,  though  appealed  from;  leave  the  client  unaided, 
or  by  the  aid  of  other  counsel,  to  work  out  recovery  through  final 
condemnation;  and  then  to  share  the  proceeds  of  Recovery,  as  upon 
a  full  performance  of  his  contract. 

These  suits  commenced  in  the  courts  on  the  5th  of  May,  1812. 
Mr.  Bayard  argued  the  case  of  the  Good  Friends  in  November  and 
December  of  that  year,  and  decrees  of  condemnation  were  pronoun- 
ced in  March  and  April  1813,  which  decrees  were  immediately  ap- 
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pealed  from,  and  the  cause  taken  to  the  Circuit  Court.  Mr.  Bayard 
left  the  country  in  May,  never  to  have  any  further  connection  with 
the  case.  He  never  appeared  as  counsel  in  the  case  after  it  reached 
the  Circuit  Court;  his  name  is  not  on  the  record,  and  the  causes  of 
appeal  were  not  filed  until  after  his  departure.  The  case  stood  there 
with  but  little  movement  on  either  side  for  more  than  five  years;  and 
notwithstanding  the  claimant  of  the  property  had  obtained  a  condi- 
tional remission  at  the  treasury,  founded  on  the  forfeiture,  in  Februa- 
ry, 1814,  he  kept  up  a  resistance  to  the  condemnation  until  Septem- 
ber, 1818,  and  was  not  compelled  by  any  movement  on  the  part  of 
Col.  McLane's  counsel,  to  comply  with  the  terms  of  remission  or 
abide  by  the  forfeiture;  a  movement  proper  to  be  made,  and  which 
finally  was  made,  in  the  cause.  Instead  of  deferring  payment  of  the 
additional  duties  now  claimed  as  a  part  of  the  fund  recovered  under 
this  contract  until  February,  1819,  Col.  McLane  might,  by  active 
movements  on  the  part  of  his  counsel,  have  been  placed  in  possession 
of  this  fund  as  early  as  1814,  and  the  contest  thus  closed.  But  it 
was  said  in  the  argument  that  Col.  McLane,  instead  of  moving  to 
enforce  compliance  with  the  remission,  was  moving  against  it;  pro- 
testing against  the  power  of  the  government  to  remit  his  share  of  the 
forfeiture;  a  fruitless  contest  as  it  turned  out,  and  one  in  which  it  is 
said  Mr.  Bayard's  contract  did  not  oblige  him  to  engage.  But  was 
he  not  entitled  to  Bayard's  counsel  to  restrain  him  from  this  fruitless 
pursuit,  and  conduct  him  in  the  course  that  would  either  put  an  end 
to  the  cause  by  establishing  condemnation  and  enforcing  forfeiture; 
or  equally  end  that  cause  by  enforcing  the  terms  of  remission,  and 
perfecting  recovery  through  that  means?  We  say  nothing  of  the 
applications  to  the  district  judge  for  statements  on  which  to  found 
the  remissions;  of  motions  for  surrendering  delivery  bonds;  of  the 
controversy  with  the  U.  States  for  the  collector's  share  of  single 
duties,  paid  so  early  as  1813,  to  the  one-half  of  which  he  established 
his  title  under  the  seizure;  nor  of  the  defeazable  decrees  in  the  Cir- 
cuit Court  recognizing  the  remission  without  enforcing  its  conditions 
for  the  benefit  of  the  collector;  yet  it  is  apparent  from  the  nature  of 
the  case,  its  progress  and  results,  that  even  if  there  were  no  regular 
argument  in  the  Circuit  Court,  the  collector,  in  matters  strictly  within 
the  cause,  often  stood  in  need  of  the  advice  and  counsel  of  Mr.  Bay- 
ard, when  he  by  absence  and  death  was  unable  to  render  that  service. 
This  appears  also  from  the  fact  that  Col.  McLane  did  employ  other 
counsel;  which  was  the  more  necessary,  because  one  of  the  counsel 
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originally  with  him  had,  by  a  change  of  position  with  his  son,  placed 
himself  on  the  other  side,  and  become  either  neutral  or  actively 
against  him.  The  call  made  by  Mr.  McLane  in  this  exeremity  on  Mr. 
11.  H.  Bayard  for  help  and  counsel  in  concerting  measures  for  recovery, 
and  which  is  so  much  relied  on  as  recognizing  an  interest  in  Mr. 
Bayard's  family  in  the  result  of  this  suit,. proves  also  that  he  had  occa- 
sion for  the  services  in  the  cause  which  Mr.  Bayard  might  have  ren- 
dered, and  of  M'hich  he  was  willing  to  accept  even  a  substituted  per- 
formance that  was  never  afforded.  A'iewing  this  letter  as  a  law- 
yer; supposing  Mcljane  to  have  known  that  Bayard's  family  could 
have  no  interest  in  this  suit  for  a  part  performance  of  service  un- 
der his  contract,  (a  point,  by  the  way,  disputed  in  this  cause,)  the 
admission  of  an  interest  would  be  an  admission  of  the  performance; 
but  we  are  not  called  upon  to  construe  this  letter  in  its  legal  effect, 
but  to  weigh  its  force  as  evidence  of  the  admission  of  a  fact,  which 
fact  is  by  the  very  object  of  the  letter  denied.  Viewing  it  in  this 
light,  it  is  impossible  for  us  to  construe  a  letter  calling  on  Mr.  R.  H. 
Bayard  to  concert  measures  for  a  recovery,  in  a  case  then  standing 
ivitJwut  condemnation,  into  an  admission  of  the  full  performance  of 
service  by  J.  A.  Bayard,  up  to  condemnation.  The  plain  meaning  of 
the  letter  is  this:  you  are  interested  in  the  case  of  the  Good  Friends 
under  my  contract  with  your  father  to  procure  condemnation;  he  has 
rendered  in  his  lifetime  important  service  towards  that  object,  but  it 
is  not  yet  attained;  let  us  meet  and  consult  about  the  case,  and 
"should  you  be  of  opinion  we  have  any  chance  to  recover,"  you  may 
substitute  your  father's  services,  and  we  will  still  go  on  under  the  old 
contract.  He  seems  to  have  considered  the  case  at  that  time  as  next 
to  desperate,  as  to  any  advantage  he  was  likely  to  gain  frohi  it,  and 
Mr.  Eichard  H.  Bayard  seems  to  have  been  of  the  same  opinion,  as  he 
did  not  even  answer  the  letter.  At  that  time  it  appeared  to  be  the 
impression  that  the  collector  had  no  interest  in  the  remission  fund. 
His  only  hope  seemed  to  be  in  resistance  of  the  power  of  remission, 
and  Mr.  Rodney,  (who  had  been  retained  in  Mr.  Bayard's  absence,) 
seems  to  have  joined  in  this  error;  for  we  find  him  as  counsel  for  the 
collector,  protesting  against  the  remission.  The  remissions  under 
the  act  of  July,  1813,  were  granted  on  complying  with  the  provisions 
of  the  act  of  January,  1813,  that  is,  on  payment  of  the  same  duties 
which  would  have  been  payable  on  the  cargo  if  legally  imported 
after  the  1st  of  July,  1812,  namely,  upon  payment  of  the  double  duties 
imposed  by  the  act  of  July,  1812;  and  this  term  duties  seems  to 
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have  misled  them  all;  for  we  find  Col.  McLane  paying  over  to  the 
United  States  all  of  the  single  duties,  without  making  any  claim  to 
them;  nor  does  he  appear  at  this  time  to  have  been  aware  of  his  in- 
terest in  the  additional  duties;  for  though  that  is  now  spoken  of  as  a 
conceded  interest,  the  case  agreed  between  him  and  the  U.  States 
shows  that  it  was  awarded  to  him  by  a  formal  decision  of  the  secre- 
tary of  the  treasury,  and  this  could  not  have  been  earlier  than  1819. 
So  strangely  does  time  change  the  appearance  of  things,  and  espe- 
cially the  construction  of  men's  actions.  We  present  this  as  a  proba- 
ble explanation  of  this  strange  state  of  facts,  that  in  1816,  a  fund  of 
fifty  thousand  dollars  should  have  passed  through  the  collector's 
hands  without  his  making  any  claim  to  it,  though  he  was  entitled  to 
one-half  of  it;  that  there  was  another  fund  of  equal  amount  in  which 
he  was  equally  interested,  any  day  attainable  by  a  motion  in  the  Cir- 
cuit Court  in  the  case  of  the  Good  Friends,  to  compel  compliance 
with  the  terms  of  remission;  that  though  all  his  interest  in  these  funds 
arose  under  the  remission,  the  collector  was  at  the  same  time  pro- 
testing against  the  remission;  writing  to  Mr.  R.  H.  Bayard  to  con- 
cert measures  for  recovery,  if  he  thought  there  was  "any  chance"  of 
recovery;  offering  to  recognize  an  interest  in  Mr.  Bayard's  family  to 
the  extent  of  one-third  of  his  interest;  and  this  letter  absolutely  re- 
maining unanswered.  It  is  highly  probable  that  in  1816,  no  one  sup- 
posed the  collector  had  any  interest  in  this  remission  fund:  all  seem 
to  have  thought  that  the  government  had  remitted  the  whole  forfei- 
ture, and  was  itself  entitled  to  all  the  double  duties  reserved.  Who 
can  say  if  Mr.  Bayard  had  gone  to  the  consultation  thus  invited  by 
the  collector,  with  the  learning  and  experience  of  his  father;  or  had 
investigated  the  case  with  the  ability  which  has  since  distinguished 
himself;  who  can  say  that  he  might  not  have  discovered  this  legal 
error;  that  he  might  not  have  said  to  Col.  McLane,  "Sir,  you  have 
not  only  a  chance  but  a  certainty  of  recovery;  all  you  have  been 
wanting  since  February,  1814,  is  counsel;  correct  advice;  counsel 
that  my  father  would  have  given  you  long  ago,  had  he  been  here; 
come  with  me  into  the  Circuit  Court,  and  we  will  move  in  your  long 
neglected  case  of  the  Good  Friends,  which  stands  there  yet  unde- 
cided; you  shall  withdraw  your  protest,  and  I  will  ask  the  court  either 
to  enforce  against  Mr.  Girard  the  terms  of  remission,  or  to  affirm 
the  decree  of  the  District  Court  and  establish  the  forfeiture.  By  the 
first  motion  you  will  realize,  now,  one-half  the  additional  duties,  and, 
hereafter,  one-half  of  the  single  duties,  if  Girard  submit;  if  he  con- 
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tinue  to  resist,  you  will  perfect  your  title  through  condemnation,  to 
one-half  of  the  whole  forfeiture.  This  counsel  is  a  part  of  the  ser- 
vice my  father  agreed  to  render  in  the  case  of  the  Good  Friends, 
and  I,  as  his  substitute,  will  now  carry  out  that  service."  Such  a 
result  of  that  interview  is  not  only  possible  but  probable.  At  this 
time  of  day  we  can  hardly  account  for  the  apparent  blindness  that 
seems  to  have  overspread  them  all  in  considering  this  reservation  out 
of  forfeiture,  as  the  proceeds  of  legal  duties  and  not  a  part  of  the  for- 
feiture. It  is  not  for  us  to  say  that  J.  A.  Bayard's  legal  discernment 
would  certainly  have  detected  this  error;  it  is  enough  to  say  that  under 
the  contract  of  April,  1812,  Col.  McLane  was  entitled  to  his  counsel  in 
this  position  of  his  case,  and  to  his  services  in  carrying  out  the  mea- 
sures to  which  a  proper  understanding  of  these  matters  necessarily 
led  in  the  cause.  How  much  Col.  McLane,  at  this  period,  stood  in 
need  of  that  counsel  cannot  but  be  apparent  to  all. 

The  case  of  the  Good  Friends  slumbered  on  in  the  Circuit  Court, 
with  occasional  starts,  until  the  29th  of  September,  1818.  Almost 
at  the  moment  of  its  entering  that  court  Mr.  Bayard  had  put  it  out 
of  his  power  by  going  abroad,  and  his  subsequent  death  had  forever 
disabled  him  from  rendering  any  other  service  in  the  case.  Mr. 
Girard  had  obtained  a  conditional  remission  of  the  forfeiture;  com- 
plied with  it  in  part  by  paying  costs,  but  refusing  to  comply  with  the 
substantial  condition  on  which  it  was  granted;  the  collector  standing 
out  in  ill-advised  opposition  to  the  power  of  remission  with  no  aid 
from  Mr.  Bayard's  counsel  to  place  him  in  the  true  path  of  submit- 
ting to  the  remission  and  enforcing  its  terms;  summoning  to  his  aid 
other  counsel,  in  and  out  of  the  State,  and  invoking  of  Mr.  R.  H. 
Bayard  even  a  substitution  of  his  father's  services;  when,  on  the  29th 
of  September,  1818,  an  important  step  was  taken  in  his  cause,  and 
the  Circuit  Court  "after  hearing  advocates  and  counsel  on  both  sides" 
afHrmed  the  decree  of  the  District  Court  condemning  the  ship  Good 
Friends  and  cargo,  subject  to  the  remission  of  the  secretary  of  the 
treasury.  How  are  we  to  understand  this?  If  it  be  true  that  the 
judgment  of  the  Circuit  Court  was  rendering  after  hearing  advocates 
and  counsel  on  both  sides,  as  the  record  states,  it  puts  an  end  to  the 
important  controversy,  whether  IMr.  Bayard  rendered  a  full  perform- 
ance of  service  under  his  contract.  The  bill  states  that  these  cases 
were  not  contested  in  the  Circuit  Court,  but  that  the  decrees  were 
"formal  entries  made  by  arrangement)  of  counsel,"  leaving  to  the 
claimant  the  right  of  contesting  the  cases  in  the  Supreme  Court.    The 
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answer  denies  that  this  decree  was  merely  formal,  made  by  arrange- 
ment of  counsel  and  without  contest,  though  the  defendant  "believes 
the  cases  were  not  argued  on  the  question  of  reversal  or  affirmance 
at  the  bar  of  the  Circuit  Court."  On  the  one  side  it  is  said  that  the 
record  entry  is  conclusive  as  to  this  fact,  and  that  the  answer  being 
but  the  answer  of  an  executor,  and  making  as  it  does  express  refer- 
ence to  the  record  as  to  matters  proveable  by  record,  does  not  con- 
tradict it;  on  the  other  side  it  is  urged,  that  this  is  the  answer  not  mere- 
ly of  an  executor,  but  of  one  of  the  counsel  in  the  cause,  who  had  a 
personal  interest  in,  and  knowledge  of,  the  fact  about  which  he  speaks, 
and  that  therefore,  what  he  believes  the  court  will  believe.  But  it  is 
replied  that  it  does  not  appear  that  Mr.  Louis  McLane  acted  as 
counsel,  or  claimed  any  interest  under  the  contract  of  22d  of  x\pril; 
he  was  not  a  party  to  it  originally,  and  the  record  does  not  show 
that  he  was  of  counsel  with  his  father  in  the  Circuit  Court,  or  present 
at  the  date  of  this  decree.  On  examining  the  answer,  we  do  not  find 
any  admission  that  he  acted  under  the  original  agreement,  unless  it 
be  the  statement  on  page  15,  that  the  labor  of  preparing  the  causes 
in  the  District  Court  for  trial  "devolved  on  the  district  attorney  an3 
the  jtinior  counsel  retained  in  the  cases  by  the  collector."  His  ar- 
gument of  the  cause  may  then  be  referred  to  his  engagement  with 
the  collector  officially,  as  we  know  that  there  was  such  an  engage- 
ment. Standing  thus,  without  any  proof,  we  should  perhaps  be  bound 
to  say,  in  accordance  with  the  record,  that  the  decree  of  the  Circuit 
Court  was  made  after  hearing  counsel  on  both  sides.  But  the  argument 
on  this  point  seems  to  imply,  that  Mr.  Bayard  was  not  bound  to  render 
any  service  in  the  Circuit  Court  except  by  argument  there  on  the 
question  of  affirmance  or  reversal;  an  assumption  which  we  have  al- 
ready shown  is  not  warranted  by  the  true  construction  of  the  con- 
tract. 

(4.  Quantum  meruit.)  We  come  then  to  consider,  finally,  the 
complainants'  right  to  recover  compensation  for  the  services  of  Mr. 
Bayard  as  for  a  part  performance  of  his  contract,  on  the  principle  of 
apportionment  and  quantum  meruit.  The  chancellor  has  shown  from 
the  authorities  cited  by  him,  to  which  we  refer,  that  the  principle  is 
the  same  in  equity  as  at  law,  that  where  it  is  a  clear  case  of  condi- 
tion precedent,  performance  must  be  shown.  At  law,  though  the 
cases  on  this  subject  have  run  into  great  refinement  in  applying  the 
principle,  yet  the  principle  itself  is  conceded  in,  all  the  cases,  that  no 
action  of  indebitatus  assumpsit,  or  upon  a  quantum  meruit,  can  be 
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brought  for  any  thing  done  under  a  special  agreement  which  remains 
open;  but  that  where  the  terms  of  a  special  agreement  have  been 
performed  on  the  one  side,  and  nothing  is  to  be  done  on  the  other  but 
a  money  payment,  such  payment  may  be  enforced  by  an  action  of 
indebitatus  assuntpsit.  And  to  ascertain  what  is  a  condition  prece- 
dent this  rule  has  been  stated,  that  "when  the  mutual  promises  or 
covenants  go  to  the  whole  consideration  on  both  sides,  they  are  mu- 
tual conditions,  and  performance  must  be  averred.  (Cutter  vs.  Pow- 
ell, n.,  Smith's  cases  8;  Pordagc  vs.  Cole,  2  Saiind.  Rep.  320,  n.  4.) 
Sergeant  Williams  in  his  learned  note  to  this  case  complains  that 
many  of  the  cases  have  been  decided  upon  nice  and  technical  distinc- 
tions; yet  he  states  that  the  rule  contained  in  them  all  is  clear  and 
indisputable,  that  where  the  covenants  are  dependent  the  plaintiflE 
must  aver  performance,  and  cannot  recover  out  of  the  contract. 

It  is  hardly  necessary  to  say  that  the  entire  performance  of  ser- 
vice by  Mr.  Bayard  is  in  this  case  a  condition  precedent,  and  the 
agreement  to  pay  a  dependent  covenant.  The  contract  stipulates 
that  in  consideration  of  his  rendering  that  service,  he  shall  be  entitled 
to  the  compensation.  ^Not  only  by  the  words  and  intention  of  the 
parties,  but  by  the  nature  of  the  service  and  the  source  of  compensa- 
tion, it  is  made  absolutely  necessary  that  performance  shall  precede 
compensation.  The  services  personal;  professional;  indivisible;  inca- 
pable of  apportionment:  the  ftt)id  contingent,  and  the  right  to  it  ne- 
cessarily postponed  until  after  performance;  because  the  fund  exists 
only  through,  and  by,  and  as  the  result  of  performance. 

I  have  thus  endeavored,  imperfectly  I  fear,  to  present  some  of  the 
reasons  upon  which  the  judgment  of  the  court  is  founded.  They  are 
perfectly  satisfactory  to  our  minds,  though  it  would  be  presumptuous 
to  say  that  there  is  no  doubt  about  the  correctness  of  the  result  to 
which  we  have  arrived.  Some  of  the  brightest  intellects  in  this 
whole  country,  in  and  out  of  this  cause,  have  been  brought  to  bear 
upon  these  questions  we  are  now  deciding,  and  their  opinions  stand 
in  confident  array  against  each  other.  But  we  have  this  to  say.  No 
one  has  ever  come  up  to  the  consideration  of  these  questions  with 
the  same  amount  of  extrinsic  aid  that  we  have;  none  but  ourselves 
and  our  lamented  colleague,  have  ever  listened  to  the  powerful  and 
thorough  investigations  that  these  questions  have  twice  received  at 
this  bar;  and  none  but  ourselves  and  his  honor  the  chancellor,  have 
ever  come  to  decide  them  with  perfect  impartiality.    We  have  in- 
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vestigated  the  case  with  patient  and  painful  anxiety;  and  we  come 
unanimously  up  to  the  conclusion  that  James  A.  Bayard,  at  the  time 
of  his  death,  had  not  })erformed  this  contract,  and  his  representatives 
are  not  entitled  to  recover  the  compensation  sought. 

Our  judgment  is,  that  the  decree  of  the  chancellor  be  affirmed. 

Decree  affirmed. 

Frame,  Comcgys  and  Johnson,  for  appellants. 

Meredith,  Sergeant,  Jones,  Rogers  and  IVales,  for  the  appellee. 


JAMES  C.  PlIITCHETT, surviving  partner  of  James  &  Wm.  Pritchett, 
vs.  JEHU  CLABK  and  THOMAS  CLARK. 

Quere. —  What  is  the  effect  of  a  judgment  in  another  State,  as  the  foundation 
of  an  action  here? 

It  seems  that  the  defendant  may  plead  against  the  record,  to  an  action  on  such 
a  judgment,  that  lie  never  was  summoned,  and  did  not  appear  to  the  suit 
in  which  it  was  rendered? 

If  such  i-ecord  be  relied  on  as  an  estoppel  to  such  plea,  the  matter  of  estoppel 
must  be  pleaded ;  and  a  mere  reference  to  the  declaration  to  the  record  of 
such  foreign  judgment,  with  a  prout  patet  pef  recordum,  is  not  sufficient  to 
bring  the  matter  of  estoppel  to  the  notice  of  the  court  on  a  demurrer. 

Questions  reserved  by  the  Superior  Court,  New  Castle  county. 
Tried  before  all  the  judges. 

This  Avas  an  action  brought  in  the  Superior  Court  for  New  Castle 
county,  on  a  judgment  recovered  in  the  District  Court  of  the  city 
and  county  of  Philadelphia.  The  questions  arising  in  the  cause 
involved  a  consideration  of  the  character  of  a  foreign  judgment, 
when  sued  upon  in  the  courts  of  this  State;  and  these  questions  were 
entered  upon  in  the  argument;  but  the  case  turned  chiefly  on  a  ques- 
tion of  pleading. 

The  cause  was  argued  by  Mr.  Wales,  for  the  plaintiff;  and  by  Messrs. 
Bates  and  Clayton,  for  the  defendant,  Jehu  Clark. 

The  defendant's  counsel  contended  that  a  judgment  rendered  by 
a  court  of  one  of  the  United  States,  against  a  citizen  or  inhabitant  of 
another,  who  was  not  served  with  process  in  the  suit,  and  who  never 
appeared  to  the  same  in  person,  or  by  any  authorized  agent  or  at- 
torney, is  absolutely  void;  the  court  rendering  the  judgment  not  hav- 
ing jurisdiction  of  the  person  of  the  defendant.  (1  Stark.  Ev.  232-3, 
n.  1;  1  Kenes  Com.  260-1,  n.  b.;  2  Tronb.  &  Haly's  Pr.  16,  17;  9 
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Mass.  Rep.  4G2;  G  Pick.  Rcfy.  232,  9;  5  Johns.  Rep.  37;  15  ib.  121, 
141;  5  Wendell  148;  4  Cozvcns  Rep.  )m;  4  Conn.  Rep.  380;  1  Nezv 
Hamp.  Rep.  242;  1  HalVs  N.  Y.  Rep.  155.)  And  to  a  suit  brought 
in,  this  State  on  such  a  judgment  recovered  in  a  sister  State,  the  de- 
fendant may  plead  specially  the  matters  which  deny  the  jurisdiction 
of  the  court  rendering  the  judgment,  or  which  show  the  want  of  such 
jurisdiction.  (1  Stark.  233,  n.  1;  1  Kent's  Com.  260-1;  5  Johns.  Rep. 
37;  4  Cowen  292;  5  Wend.  148.) 

The  plaintiff's  counsel  took  the  ground  that  a  judgment  obtained 
in  the  court  of  another  State,  having  jurisdiction  of  the  subject,  is 
conclusive  evidence,  in  an  action  of  debt  on  such  judgment  in  this 
State;  and  that  no  plea  or  evidence  contradicting  the  record  is  ad- 
missible. (1  Pet.  C.  C.  Rep.  157;  2  Johns.  Rep.  17;  2  Johns,  cases 
357;  Hayyuood  305,  316;  2  Bay  485;  2  Peters  202,  262;  19  Johns. 
Rep.  162.) 

The  court  went  somewhat  into  these  questions  in  their  opinion; 
but  the  case  was  decided  on  a  question  of  pleading. 

The  plaintiff  declared  in  debt  upon  the  Pennsylvania  record.  The 
declaration  set  out  the  judgment,  in  short,  in  the  usual  way,  with  a 
talitur  processum;  only  averring  that  by  certain  proceedings  in  the 
District  Court  of  the  city  and  county  of  Philadelphia,  a  judgment  to 
a  certain  amount  was  recovered  at  the  suit  of  the  plaintiffs,  against 
Jehu  Clark  and  Thomas  Clark,  defendants:  "as  by  the  record  and 
proceedings  thereof  remaining  in  the  said  District  Court  more  fully 
appears,  a  copy  whereof  duly  authenticated,  the  plaintiff  here  in  court 
produceth." 

The  defendant  pleaded  nul  tiel  record;  payment;  nil  debet,  and 
twelve  special  pleas;  the  first  eight  of  which  recited  that  the  suit  in 
which  the  said  judgment  was  recovered  in  Philadelphia,  was  com- 
menced against  Jehu  and  Thomas  Clark,  as  partners,  and  that  Jehu 
Clark  was  never  summoned  or  appeared,  &c.  The  ninth  and  re- 
maining pleas  omitted  this  recital,  and  merely  pleaded  that  "at  the 
time  of  the  commencement  of  the  said  suit,  in  which  the  said  sup- 
posed judgment  in  said  declaration  mentioned  was  recovered,  he 
the  said  Jehu  Clark  was  not  nor  was  he  at  any  time  before  or  after- 
wards an  inhabitant  of  the  said  State  of  Pennsylvania,  nor  resident 
there,  nor  had  property  there,  but  was  at  the  time  of  the  commence- 
ment of  the  said  suit,  and  ever  since  hath  been,  and  still  is,  an  inhabi- 
tant of  and  resident  in  the  State  of  Delaware:  that  the  said  Jehu  was 
not  served  with  any  process  in,  and  had  no  notice  of  the  said  suit,  and 
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did  not  appear  to  or  in  the  same  either  in  person  or  by  an  attorney 
or  agent  by  him  authorized;  and  this  he  is  ready  to  verify,"  &e. 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and  demurred 
to  the  rest;  contending  that  the  defendant  was  estopped  by  the  Penn- 
sylvania record  to  deny  notice  and  appearance,  because  it  was  shown 
(as  he  contended)  by  that  record,  that  the  suit  was  against  Jehu  and 
Thomas  Clark,  as  partners,  and  there  was  notice  to  Thomas  Clark, 
one  of  the  partners,  and  a  general  appearance  by  attorney  for  the 
defendants. 

The  defendants'  counsel  contended  that  this  matter  of  estoppel  no 
where  appeared  on  the  record  in  this  cause,  and  the  plaintiff  was 
bound  to  plead  it  to  take  advantage  of  it:  that,  though  the  recital  to 
the  first  eight  pleas  admitted  that  the  proceedings  in  Pennsylvania 
were  against  Jehu  and  Thomas  Clark,  as  partners,  that  in  respect  of 
the  ninth  and  three  following  pleas,  the  case  stood  here  upon  a  de- 
claration, in  short,  on  a  judgment  recovered  against  two  persons,  not 
shown  or  averred  to  be  partners;  a  plea  by  one  of  them,  that  he  was 
never  summoned  and  never  appeared  to  that  suit;  and  a  demurrer  to 
this  plea  on  the  ground  that  the  defendant  was  estopped  to  deny  an 
appearance,  because  his  partner  appeared  for  him. 

The  plaintiff's  counsel  insisted  that  this  matter  did  appear  on  the 
record  of  this  cause,  because  the  declaration  by  referring  to  the 
Pennsylvania  record  with  a  prout  patet  per  recordum,  so  incorpo- 
rated that  record  with  the  pleadings  in  this  cause,  as  to  make  it  a 
part  of  them  for  the  purpose  of  showing  the  estoppel. 

But  a  majority  of  the  court  being  of  a  different  opinion,  gave  judg- 
ment against  the  plaintiff  on  the  ninth  and  following  pleas;  and  the 
Superior  Court  afterwards  allowed  an  amendment  of  the  pleadings, 
so  as  to  bring  up  the  true  question  in  the  cause.  (See  post  at  May 
term,  1843.) 

Bayard,  Chief  Justice: — The  plaintiff,  on  the  8th  of  January,  1839, 
brought  an  action  of  debt  in  the  Superior  Court  for  Xew  Castle  coun- 
ty, against  the  defendants,  who  were  duly  summoned.  Thomas 
Clark,  one  of  the  defendants  did  not  appear,  and  judgment  was  ren- 
dered against  him  by  default.  The  declaration  was  filed  against 
Jehu  Clark,  the  other  defendant,  and  counts  upon  a  judgment  ren- 
dered in  the  District  Court  for  the  city  and  county  of  Philadelphia,  at 
June  term,  1835,  against  the  defendants  for  $485  45,  at  the  suit  of 
the  plaintiff. 
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To  this  declaration  the  defendant,  Jehu  Clark,  has  filed  fourteen 
pleas,  of  which  it  is  unnecessary  to  notice  more  than  two,  namely: 
the  fourth  and  the  ninth.  The  ninth  plea  alledges  "that  at  the  time 
of  the  commencement  of  the  suit  in  which  the  said  supposed  judg- 
ment in  said  declaration  mentioned  was  recovered,  he  the  said  Jehu 
Clark  was  not,  nor  was  he  at  any  time  before  or  afterwards,  an  in- 
habitant of  the  said  State  of  Pennsylvania,  nor  resident  there,  nor 
had  property  there;  but  was  at  the  time  of  the  commencement  of 
said  suit  and  ever  since  hath  been  and  still  is  an  inhabitant  of,  and 
resident  in  the  State  of  Delaware;  that  he  the  said  Jehu  was  not  served 
with  any  process  in,  and  had  no  notice  of  the  said  suit,  and  did  not 
appear  to  or  in  the  same,  either  in  person  or  by  an  attorney  or  agent 
by  him  authorized."  The  fourth  plea  is  to  the  same  effect  as  the 
ninth,  except  that  it  begins  by  reciting  that  the  suit  in  the  District 
Court  was  commenced  against  the  defendants  as  partners.  To  these 
pleas  there  is  a  demurrer  and  joinder  in  demurrer.  The  object  of 
the  pleas  is  to  show  that  the  District  Court  had  no  jurisdiction  over 
the  person  of  the  defendant,  Jehu  Clark,  and  that  the  proceeding  was 
therefore  coram  non  jtidice  and  void.  On  the  part  of  the  plaintiff  it 
is  contended  that  the  judgment  of  the  District  Court  is  conclusive, 
and  that  the  pleas  are  inadmissible  and  bad.  In  support  of  this  posi- 
tion it  is  insisted,  that  the  provisions  of  the  constitution  of  the  United 
States,  and  of  the  act  of  Congress,  place  the  judgments  of  the  different 
State  courts  on  the  footing  of  domestic  judgments;  and  that  by  the 
rules  of  the  common  law  there  can  be)  no  averment  in  pleading 
against  the  validity  of  a  record.  The  first  question  then  is,  whether 
the  pleas  are  admissible;  and  if  so,  secondly,  whether  they  are  a  suffi- 
cient answer  to  the  declaration.  Before  proceeding  to  consider 
either  of  these  questions,  it  will  be  proper  to  determine  the  nature 
and  extent  of  the  record  which  this  court  has  before  it,  and  to  which 
it  is  confined  in  its  judgment  upon  the  pleadings.  The  question  now 
before  this  court,  comes  up  on  a  demurrer  to  the  pleadings  in  the 
Superior  Court  for  New  Castle  county,  and  the  record  before  us  is 
the  record  of  that  court.  It  is  contended  that  the  record  of  the  Dis- 
trict Court  is  also  before  us,  and  must  be  considered  as  incorporated 
with  the  record  of  the  Superior  Court,  by  virtue  of  the  reference 
which  is  made  to  it  in  the  declaration  filed  in  that  court.  The  de- 
claration in  the  Superior  Court  is  in  the  common  form,  stating  shortly 
the  recovery  by  the  plaintiff  of  judgment  against  the  defendants  in 
the  District  Court,  "as  by  the  record  and  proceedings  thereof  remain- 
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ing  in  the  said  District  Court  more  full}'  appears,  a  copy  whereof 
duly  authenticated  the  plaintifE  here  in  court  produceth."  It  is  in- 
sisted that  this  formula,  which  consists  first,  of  the  usual  reference 
which  is  made  to  the  record,  when  one  is  declared  upon;  and,  second- 
ly, of  a  profert,  which  is  both  unusual  and  unnecessary,  has  the  effect 
of  incorporating  the  record  of  the  District  Court  with  that  of  the 
Superior  Court.  As  to  the  reference  which  is  made  in  the  declara- 
tion in  the  Superior  Court  to  the  record  of  the  District  Court,  and 
which  when  the  proceedings  were  recorded  in  latin,  was  in  the  words, 
proiit  patct  per  rccordum,  it  is  a  mere  matter  of  form,  the  omission  of 
which  can  be  taken  advantage  of  only  by  special  demurrer.  (1 
Chit.  PL  35G;  8  Del.  Laws  43.)  Anciently  the  law  required  that 
a  record  should  be  pleaded  entire  and  with  certainty;  for,  as  the 
books  say,  a  record  cannot  be  taken  by  parcels,  and  it  was  then  as 
much  a  rule  of  law  that  reference  should  be  made  to  the  record  as 
it  is  now  since  the  short  mode  of  declaring  has  become  the  practice, 
stating  merely  the  term  of  the  court,  the  parties  and  the  sum  reco- 
vered. (1  Chit.  PL  354;  System  of  Plead.  368.)  Accordingly,  we 
find  it  laid  down  in  System  of  Plead.  368,  "if  the  record  be  not  cer- 
tainly pleaded,  to  say  proitt  patet  per  recordum,  or  per  finem,  it  is 
void."  And  cites  38  H.  6,  28-9.  In  that  case,  which  was  an  action, 
of  debt  against  the  marshal  of  the  king's  bench  for  an  escape,  the 
plaintiff  declared  upon  a  judgment  recovered  and  execution,  with  the 
usual  formula,  as  it  appears  before  you  from  the  record."  Fortescue 
said,  "what  he  has  alledged,  as  it  appears  before  us  from  the  record, 
are  void  words  and  of  no  effect,  for  these  words  are  not  matter  of 
record,  that  he  shall  not  plead  before  us  the  record,  to  show  the 
estoppel.  You  say  this;  but  tell  us  how  it  appears  before  us  from 
the  record,  when  he  has  not  shown  any  record;  in  which  case  these 
words  are  to  no  purpose,  so  when  one  alledges  that  it  appears  by 
fine  before  us,  this  has  no  effect  without  pleading  the  fine  or  recove- 
ry, or  showing  the  record."  At  this  time,  in  the  reign  of  Henry  the 
sixth,  to  plead  a  record,  meant,  to  set  forth  the  whole  proceedings  in 
hcuc  verba,  and  the  rules  of  law  required  the  same  formula  of  re- 
ference which  has  continued  to  this  day.  When  a  plaintiff  declares 
upon  a  record,  whether  he  sets  it  forth  in  here  verba  or  shortly,  he 
refers  to  the  record  by  the  usual  formula;  but  when  a  record  is  relied 
upon  in  any  subsequent  stage  of  the  pleadings,  whether  in  the  plea, 
replication,  &c.,  there  is  not  only  the  usual  formula  of  reference,  but 
also  an  averment  of  hoc  paratus  est  veriUcare  per  recordum.    All 
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whiclT  shows  that  the  reference  to  the  record  is  mere  matter  of  form 
and  has  not,  and  never  had,  any  peculiar  virtue  or  effect,  such  as  has 
been  claimed  for  it  on  this  occasion.  The  profert,  which  is  made  in 
connection  with  this  reference,  is  as  has  been  stated  both  unusual  and 
unnecessary,  as  oyer  is  not  now  granted  of  a  record;  (1  T.  R.  149, 
The  King  vs.  Amory;)  and  its  jsractical  import  is,  that  the  party  has 
the  instrument  ready  for  the  purpose  of  giving  oyer.  {Step,  on  Plead. 
488.)  But  the  profert  itself  has  not  the  effect  of  incorporating  the 
instrument  of  which  profert  is  made  with  the  declaration,  and  thus 
making  it  a  part  of  the  record;  for  "where  he  (the  party  having  the 
right  to  demand  oyer)  has  occasion  to  found  his  answer  upon  any 
matter  contained  in  the  deed  of  which  profert  is  made  and  not  set 
forth  by  his  adversary,  in  these  cases  the  only  admissible  method  of 
making  such  matter  appear  to  the  court,  is  to  demand  oyer,  and  from 
the  copy  given  to  set  forth  the  whole  deed  verbatim  in  his  pleading. 
{Step,  on  Plead.  96;  1  Chit.  Plead.  416;  4  Dal.  Rep.  436  Bender  vs. 
Frotnberger;  1  Harr.  Rep.  433,  Easton  vs.  Jones.)  It  is  perfectly 
clear  then  that  the  record  of  the  District  Court  forms  no  part  of  the 
record  of  the  Superior  Court,  to  the  pleadings  in  which  alone,  we 
are  to  direct  our  attention. 

We  come  now  to  the  consideration  of  the  two  questions:  first,  as 
to  the  admissibility  of  the  pleas,  and  secondly,  as  to  their  suffi- 
ciency. The  purpose  of  the  pleas  being  to  show  that  the  District 
Court  had  no  jurisdiction  over  the  person  of  the  defendant,  Jehu 
Clark,  and  that  the  proceeding  was  therefore  coram  non  judice  and 
void,  their  admissibility  depends  upon  the  affirmative  of  the  question 
whether,  under  the  provisions  of  the  constitution  and  of  the  act  of 
Congress,  the  jurisdiction  of  the  court  rendering  a  judgment  can  be 
inquired  into  in  a  suit  upon  the  judgment  in  another  State.  If  the 
judgment  of  the  District  Court  be  regarded  in  the  light  of  a  for- 
eign judgment,  independently  of  the  constitution  and  the  act  of  Con- 
gress, and  depending  for  its  effect  on  "the  comity  of  nations,"  as  a 
branch  of  international  law,  there  cannot  be  a  doubt  that  such  a  plea 
is  admissible  and  good,  since  it  is  indispensable,  by  that  code,  to  its 
claim  to  recognition  in  any  other  State,  that  the  court  pronouncing 
judgment  should  have  a  lawful  jurisdiction  over  the  cause  and  the 
parties.  The  rule  on  the  subject  is  thus  laid  down  by  Story,  in  his 
admirable  commentaries  on  the  conflict  of  laws:  "In  order,  howev- 
er, to  found  a  proper  ground  for  recognition  in  any  other  country,  it 
is  indispensable  to  establish  that  the  court  pronouncing  the  judgment 
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had  a  lawful  jurisdictiou  over  the  cause  and  the  parties.  If  the  ju- 
risdiction fails  as  to  either,  it  is  treated  as  a  mere  nullity,  having  no 
obligation  and  entitled  to  no  respect  beyond  the  domestic  tribunals. 
(Story  Conn,  of  Laws  492,  sec.  586;  4  Cranch  269-70.) 

The  judgment  of  a  court  having  no  jurisdiction  over  the  cause  or 
the  parties,  must  in  the  nature  of  things  be  void,  and  is  itself  an  act 
of  usurpation  and  injustice,  which  no  other  State,  could  upon  any 
principle,  be  expected  to  enforce.  It  is  clear  then,  as  a  question  of 
international  law,  that  the  jurisdiction  of  the  court  pronouncing  judg- 
ment may  be  inquired  into.  The  question  then  arises,  has  the  con- 
stitution and  act  of  Congress  produced  any  change  in  this  particular? 
The  provision  of  the  constitution  is  that  "full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  State."  Is  it  the  purpose  of  this  provision  to  con- 
fer any  new  power  on  the  States,  or  to  extend  the  jurisdiction  of 
their  courts?  Clearly  not;  but  simply  to  regulate  the  effect  of  their 
acknowledged  jurisdiction.  Where  the  State  court  has  lawful  juris- 
diction over  the  cause  and  the  parties,  then  the  judgment  of  such 
court  is  conclusive.  The  case  of  Mills  vs.  Duryee,  (7  Cranch  481,) 
must  be  understood  with  this  qualification.  In  the  case  of  Bissell  vs. 
Briggs,  (9  Mass.  Rep.  462,)  decided  in  the  year  1811,  in  the  Supreme 
Judicial  Court  of  Massachusetts,  the  court  say,  "that  in  order  to  en- 
title the  judgment  rendered  in  any  court  of  the  United  States  to  the 
full  faith  and  credit  mentioned  in  the  federal  constitution,  the  court 
must  have  had  jurisdiction  not  only  of  the  cause,  but  of  the  parties." 
The  same  principle  was  again  asserted  in  the  same  court,  in  the  year 
1828,  in  the  case  of  Hall  et  al  vs.  Williams  et  al,  (6  Pick.  247.)  In 
the  State  of  New  York  a  similar  decision  was  made  in  the  Supreme 
Court  of  that  State,  in  the  year  1818,  in  the  case  of  Borden  vs.  Fitch, 
(15  Johns.  Rep.  121;)  and  again  in  a  subsequent  case  in  the  same 
court,  in  the  year  1830,  that  of  Starbuck  vs.  Murray,  (5  Wend.  148.) 
Judge  Story,  who  delivered  the  opinion  of  the  court  in  the  case  of 
Mills  vs.  Duryee,  in  the  year  1813,  thus  expresses  himself,  when 
treating  of  this  very  point  in  his  commentaries  on  the  conflict  of 
laws,  which  were  published  more  than  twenty  years  afterwards,  in 
the  year  1834.  "They  (judgments  of  State  courts)  are  therefore  put 
upon  the  same  footing  as  domestic  judgments.  But  this  does  not 
prevent  an  inquiry  into  the  jurisdiction  of  the  court  in  which  the 
original  judgment  was  rendered,  or  into  the  right  of  the  State  to  ex- 
ercise authority  over  the  parties  or  the  subject  matter.     The  con- 
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stitution  did  not  mean  to  confer  any  new  power  upon  the  States,  but 
simply  to  regulate  the  effect  of  the  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory.''  {Story  Conii.  of  Laws 
509,  sec.  609.) 

As  it  is  apparent  then,  both  from  reason  and  authority,  that  the 
courts  of  the  State  in  which  suit  is  brought,  have  a  right  to  inquire 
into  the  jurisdiction  of  the  court  rendering  the  judgment,  and  there 
can  be  no  writ  of  error  between  the  courts  of  different  sovereignties, 
it  follows  that  there  is  no  other  mode  of  doing  so,  but  upon  a  plea 
setting  forth  the  facts  which  show  the  want  of  jurisdiction.  The  ma- 
jority of  the  court  are,  therefore,  clearly  of  opinion  that  the  record  of 
the  court  rendering  the  judgment  is  no  estoppel  to  a  plea  to  its  juris- 
diction over  the  parties,  or  the  subject  matter.  The  pleas  in.  this 
case  then,  being  to  the  jurisdiction  of  the  District  Court,  are  admis- 
sible, and  the  question  remains  only  as  to  their  sufficiency. 

The  fourth  plea,  as  has  been  stated,  is  to  the  same  effect  as  the 
ninth,  excepting  that  it  begins  by  reciting  that  the  suit  in  the  District 
Court  was  commenced  against  the  defendants  as  partners.  This 
plea  is  consequently  defective,  as  it  does  not  cover  the  whole  ground, 
since,  if  the  suit  was  commenced  against  the  defendants  as  parters, 
and  the  writ  was  served  upon  Thomas  Clark,  he  might,  as  partner, 
have  authorized  an  appearance  by  attorney,  for  both,  which  would 
have  been  sufficient  to  sustain  the  jurisdiction  of  the  District  Court; 
and  it  does  not  deny  that  his  partner,  Thomas  Clark,  was  served 
with  process  and  did  authorize  an  appearance  for  both.  Admitting, 
therefore,  its  truth,  which  is  done  by  the  demurrer,  yet  it  is  not  a 
sufficient  answer  to  the  declaration.  But  the  ninth  plea  is  free  from 
this  objection,  and  as  there  is  nothing  in  the  declaration  to  show  that 
the  suit  in  the  District  Court  was  commenced  against  the  defendants 
as  partners,  and  there  is  nothing  in  the  plea  which  shows  that  it  was 
so,  it  presents  a  statement  of  facts  which  show  clearly  that  the  Dis- 
trict Court  had  no  jurisdiction  over  the  person  of  Jehu  Clark.  The 
ninth  plea  is  therefore,  if  true,  a  sufficient  answer  to  the  declaration, 
and  the  plaintiff  by  demurring  has  admitted  its  truth.  The  majority 
of  the  court  are,  therefore,  of  opinion  that  judgment  should  be  given 
for  the  defendant,  Jehu  Clark,  upon  the  demurrer,  and  direct  that 
this  opinion  be  certified  to  the  Superior  Court  for  New  Castle  county. 

Johns,  Jr.,  Chancellor: — ^With  respect  to  the  first  eight  special 
pleas,  the  court  agree  in  opinion  that  they  are  insufficient  and  fail 
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upon  the  demurrers;  a  majority  of  the  court  found  their  opinion  upon 
the  recital  in  these  several  pleas  of  the  writ  or  process  in  the  origi- 
nal suit,  by  which  it  appears  to  have  issued  against  Jehu  Clark 
and  Thomas  Clark,  trading  under  the  firm  of  Jehu  &  Thomas 
Clark;  and  being  recited  as  having  issued  in  the  suit  in  which  the 
said  supposed  judgment  in  said  declaration  mentioned  was  rendered, 
thereby  ascertains  and  presents  the  matter  of  estoppel,  which  other- 
wise the  plaintilf  would  have  had  to  set  forth  in  his  replication;  and 
hence  as  the  ninth  and  subsequent  special  pleas  omit  the  recital  of 
the  writ,  therefore,  upon  those  which  negative  the  service  of  pro- 
cess or  notice,  without  any  reference  to  the  matter  of  estoppel,  a 
majority  of  the  court  consider  the  same  not  demurrable,  and  that  the 
plaintiff  should  not  have  demurred  to  the  same,  as  by  so  doing,  he 
admits  the  truth  of  the  plea,  when  by  a  replication  he  ought  to  have 
set  forth  and  relied  on  the  matter  of  estoppel. 

As  I  do  not  concur  in  the  opinion  delivered  by  a  majority  of  the 
court,  I  shall  proceed  as  briefly  as  is  consistent  with  a  clear  expres- 
sion of  the  particular  rules  of  pleading,  to  state  the  view  I  have  taken 
of  this  case.  The  decision  made  upon  the  first  eight  special  pleas, 
establishes  the  legal  effect  of  the  matter  recited,  as  conclusive,  upon 
the  principle  that  the  same  thereby  appearing,  operates  an  estoppel. 
Before  proceeding  further  it  is  necessary  to  show  that  such  is  the 
effect  of  allowing  the  demurrers  to  the  first  eight  special  pleas.  Upon 
recurring  to  the  pleas  which  recite  the  issuing  of  the  writ,  it  will  ap- 
pear that  they  do  not  recite  any  return  or  service  of  the  same,  or 
any  part  of  the  record  showing  the  same,  or  the  appearance  of  the 
parties  in  the  original  suit;  they  ascertain  and  identify  the  judgment 
as  being  against  the  defendants,  but  still  leave  out  all  reference  to 
the  service  of  process,  or  the  record  evidence  of  any  appearance, 
which  are  the  facts  expressly  denied,  and  on  which  alone  issues  are 
tendered  by  the  several  pleas  respectively.  If,  therefore,  the  defend- 
dant  has  a  right  to  contradict  the  fact  of  service,  or  to  deny  that  he 
appeared  to  or  in  the  original  suit,  notwithstanding  process  and  judg- 
ment rendered,  then  it  must  follow  that  there  is  nothing  recited  in 
either  of  the  first  eight  special  pleas,  by  which  that  right  is  concluded. 
The  allowance  of  the  demurrers  as  to  the  first  eight  pleas  can,  there- 
fore, only  be  sustained  upon  the  ground  that  the  judgment  concludes 
by  precluding  the  defendant  from  tendering  an  issue,  either  upon  the 
fact  of  service  of  mesne  process  or  appearance.  This  I  consider  in- 
variably the  effect  of  the  judgment  when  declared  upon  as  the  found- 
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ation  or  cause  of  action,  and  not  as  the  inducement.  Examples  of 
the  latter  exist  in  actions  for  an  escape  and  on  recognizances  of  bail; 
when  the  right  of  action  accruing  by  reason  of  matter  subsequent  to 
the  judgment,  if  the  existence  thereof  be  denied  by  the  plea,  the 
plaintiff  cannot  demur,  but  must  by  replication  specially  set  it  forth. 
But  when  the  right  and  remedy  are  both  perfected  and  established 
by  the  judgment,  the  declaration  thereupon  setting  forth  the  judg- 
ment, with  the  prout  patet  recordum,  without  reciting  the  entire 
record  of  the  original  suit,  does,  by  making  the  matter  of  estoppel 
appear  on  the  face  of  the  narr.,  conclude  the  parties.  If  this  be  not 
the  established  rule  of  pleading,  then  the  modern  practice  is  founded 
in  error,  for  it  dispenses  with  the  recital  of  the  entire  record  of  the 
original  suit  and  only  requires,  as  has  been  done  in  the  present  case, 
that  the  judgment  should  be  set  forth.  If  the  defendant  can  plead 
matter  anterior  to  the  judgment,  because  it  has  not  been  set  forth, 
as  the  non-service  of  process  or  non-appearance;  or  if  the  estoppel 
only  operates  when  the  particular  fact  embraced  in  the  record  of 
the  original  suit  is  either  stated  in  the  narr.  or  plea,  then  in  all  cases 
in  which  the  narr.  omits  to  recite  the  whole  record,  the  defendant 
would  have  a  right  to  avail  himself  of  the  plea  of  the  fact  omitted, 
which  would  again  render  it  necessary  to  revive  the  obsolete  prac- 
tice of  spreading  out  in  the  narr.  the  entire  record  of  the  original 
suit.  But  I  cannot  discover  any  good  reason  for  departing  from  the 
modern  practice,  the  utility  of  which  experience  has  fully  establish- 
ed. It  is  not  the  issuing  or  service  of  process  nor  the  appearance, 
that  constitutes  the  matter  of  estoppel;  it  is  the  judgment  of  the  court 
which  concludes  the  parties.  Hence  that  being  set  forth,  does  on 
the  face  of  the  narr.,  show  the  matter  of  estoppel.  This  doctrine  of 
estoppel  by  record  is  founded  upon  the  maxim  "interest  republic8& 
at  sit  finis  litium;"  therefore,  when  a  court  of  record,  having  juris- 
diction renders  final  judgment,  it  concludes  all  parties  and  privies; 
the  record  is  conclusive  evidence  of  the  judicial  act,  but  the  es- 
toppel is  the  judgment;  the  preliminary  stages  of  the  suit  anterior 
to  the  judgment  are  as  matters  of  evidence  conclusively  proved  by 
the  record,  but  if  they  stop  short  of  obtaining  the  judgment  of  the 
court,,  no  right  litigated  is  concluded,  nothing  but  that  ultimately 
and  conclusively  determines  the  suit  as  res  judicata,  and  estops  them 
from  ever  controverting  the  same  matters  within  the  same  jurisdic- 
tion. Hence  the  reason  why  the  modern  practice  dispenses  with 
the  recital  of  the  entire  record,  and  only  requires  the  judgment  to  be 
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set  forth,  because  it  necessarily  imports  the  existence  of  all  anterior 
matters  essential  to  sustain  it.  Hence  in  like  manner  in  declaring 
upon  an  indenture,  if  the  narr.  states  the  lease  to  be  by  indenture,  and 
the  defendant  pleads  "nil  habuit  in  tenementis,"  the  plaintiff  need  not 
reply  the  estoppel,  but  may  demur,  because  the  estoppel  appears  on 
the  record;  otherwise,  if  the  declaration  be  "quod  cum  dimississet," 
without  saying  it  was  by  indenture.  (1  Salk.  277;  2  Lord  Raymond 
1154,  1551;  1  Satind.  PL  326,  «.)  The  reason  upon  which  the  rule 
is  founded  applies  equally  to  judgments  as  indentures,  they  are  both 
inter  partes.  But  it  may  be  remarked  additionally  with  respect  to 
a  judgment,  that  being  a  record  oyer  cannot  be  demanded.  (1  East 
118,  Chit.  Plead.  415.)  And  that  if  the  judgment  referred  to  by  the 
prout  patet  per  recordum,  which  is  set  forth  in  the  narr.,  be  of  the 
same  court,  the  plaintiff  may  at  once  pray  that  the  court  will  inspect 
the  record,  without  giving  the  defendant  an  opportunity  to  rejoin  by 
traversing  the  record  and  making  a  perfect  issue  between  the  parties. 
(Jackson  vs.  Wickes,  7  Taunt.  30,  and  the  authorities  there  cited.) 
In  no  case,  whether  it  be  in  the  narr.,  plea  or  replication,  does  the 
party  relying  upon  the  record  incorporate  the  same  by  recital  at 
length  in  either;  the  judgment,  if  the  suit  or  defence  depends  thereon 
is  set  forth,  and  the-  same  averred  to  be  by  record,  the  existence  or 
non-existeiice  of  which  can  alone  be  determined  by  the  court  on  in- 
spection. When  the  judgment  relied  on  is  of  a  different  court,  within 
the  same  jurisdiction,  the  reference  thereto  by  the  words  prout  patet 
per  recordum  under  the  plea  of  nul  tiel  record  and  issue  thereon  en- 
titles the  party  to  have  a  day  given  to  bring  in  the  record,  not  that 
the  same  may  be  spread  out  at  large,  and  made  a  part  of  the  record 
in  the  suit  pending;  but  that  it  may  be  inspected  by  the  court,  in  ren- 
dering judgment  upon  the  issue  already  made.  The  rule  of  pleading 
applicable  to  records,  excluding  oyer  and  dispensing  with  profert,  is 
founded  upon  their  character  as  being  public,  inter  partes,  and  suffi- 
ciently apparent  under  the  prout;  but  very  different  is  the  foundation 
on  which  rests  the  reason  of  the  rule  in  cases  where  oyer  is  demand- 
able  and  profert  necessary;  such  as  bonds,  deeds  and  other  similar 
instruments,  which  are  in  the  custody  and  possession  of  the  party 
claiming  or  relying  upon  them;  and  therefore  the  party  to  be  affected 
by  them  is  entitled  to  oyer  before  taking  defence,  and  profert  is  ne- 
cessary to  be  made.  The  difference  between  the  production  of  a 
record,  or  the  authenticated  copy  thereof,  and  profert,  it  is  necessa- 
ry to  attend  to  in  this  case.     The  former  presents  to  the  eye  of  the 
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court  for  inspection  the  record,  as  conclusive  evidence,  and  the  party 
controverting  its  existence  cannot  avail  himself  of  any  issue  thereon, 
as  matter  of  fact  to  be  tried  by  a  jury,  as  he  may  do  with  respect 
to  matter  of  which  profert  is  required.  The  latter  is  designed  to  ex- 
hibit the  entire  ground  of  the  plaintiff's  claim  or  right;  which,  if  the  de- 
fendant demand  oyer,must  be  granted  for  his  information,  before  plead- 
ing, and  for  the  express  purpose  of  enabling  him  to  understand  and  con- 
sider the  same,  before  taking  his  defence.  The  purpose  for  which 
profert  is  made,  and  oyer  demanded  and  granted,  shows  clearly  and 
unequivocally  the  substantial  distinction  existing  between  such  pro- 
ceeding and  that  in  which  the  party  in  his  declaration  states  "prout 
patet  per  recordum,  a  copy  whereof  duly  authenticated  the  plaintiff 
here  in  court  produceth."  The  one  is  evidently  for  the  party,  the 
other  for  the  court;  upon  the  former  issue  may  be  taken,  to  be  tried 
by  a  jury;  to  the  latter  it  cannot  be  so  taken,  as  to  withdraw  the  de- 
termination thereof  from  the  court,  upon  inspection.  Hence  I  con- 
clude, it  inevitably  follows,  that  the  only  plea  that  could  be  taken  to 
that  part  of  the  declaration  which  "sets  forth  the  judgment  and  al- 
ledges  the  existence  of  the  record,  in  the  words  following,  "as  by  the 
record  and  proceedings  thereof  remaining  in  the  said  District  Conrt 
more  fully  appears,  a  copy  whereof,  duly  authenticated,  the  plaintiff 
here  in  court  produceth,"  was  the  pica  of  nnl  tiel  record;^  unless  the 
defendant,  admitting  the  existence  thereof,  intended  to  impeach  the 
legal  effect  by  matter  in  avoidance.  Pleas  of  this  kind  do  not  con- 
tradict either  the  existence  of  the  record  or  the  authenticated  copy 
produced,  nor  tender  any  issue  thereupon,  but  relying  upon  matter  of 
avoidance,  concede  the  existence  of  that  which,  but  for  the  special 
cause  assigned,  would  have  its  legal  operation  and  effect.  There- 
fore, although  it  be  not  allowed  by  plea  to  contradict  a  record,  yet 
it  is  competent  to  impeach  the  same,  under  the  plea  per  fraudem. 
In  like  manner,  an  estoppel  by  deed  or  indenture  may  be  avoided  by 
a  similar  plea,  when  otherwise  it  would  not  be  competent  for  a  party 
thereto  to  contradict  any  fact  established  by  the  instrument  itself. 
From  what  has  been  stated,  it  appears  to  me  that  in  all  cases  in 
which  the  plaintiff  declares  in  debt  upon  the  record  of  a  judgment 
of  the  same  court,  if  the  narr.  set  forth  the  judgment,  the  matter  of 
estoppel  tliereby  appears  on  the  face  of  the  declaration,  and  there- 
fore any  plea  contradicting  the  same  by  denying  the  service  of  pro- 
cess, the  appearance  of  the  party,  or  any  fact  concluded  by  the  judg- 
ment, would  be  ill  on  demurrer.     The  defendant  tendering  such  a 
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plea  would  be  estopped  by  the  matter  apparent  in  the  narr.;  a  demur- 
rer to  such  a  plea  would  not  admit  the  fact  to  be  true,  for  it  only  ad- 
mits the  truth  of  facts  well  pleaded.  Hence  to  such  a  plea  it  would 
be  irregular  to  reply,  stating  that  process  did  issue,  or  that  the  party 
did  appear;  such  a  replication  would  not  bring  out  the  matter  of 
estoppel,  which  is  the  judgment,  but  would  only  introduce  into  the 
pleadings  a  question  of  fact,  involving  the  regularity  of  the  original 
judgment,  which  can  only  be  reversed  by  writ  of  error.  But  such  a 
replication  would  further  be  improper,  because  it  would  take  issue 
upon  the  fact  tendered  by  the  plea,  when  the  determination  thereof 
would  only  ascertain  a  fact,  which  being  established  would  not  per 
se,  necessarily  prove  the  existence  of  the  judgment,  inasmuch  as  the 
process  may  have  issued  and  the  party  may  have  appeared,  and  yet 
no  judgment  have  been  rendered.  The  cause  of  action  is  the  judg- 
ment, and  on  that  alone  the  narr.  founds  the  right  of  recovery;  its 
existence  or  non-existence  as  set  forth  in  the  declaration,  is  the  mat- 
ter in  issue,  the  evidance  relied  on  is  the  copy  of  the  record,  duly 
authenticated;  or  if  in  the  same  court  it  would  be  the  court's  own 
record.  In  such  a  case,  if  the  defendant  be  allowed  to  plead  that  no 
process  Avas  served,  or  that  he  did  not  appear  to  the  suit,  it  is  obvi- 
ous it  would  be  in  effect  tendering  an  issue  upon  the  plaintiff's  evi- 
dence, and  no  defence  against  the  matter  averred  and  relied  on  in 
the  narr.,  as  the  cause  of  action.  Hence  it  would  be  irregular  for 
the  plaintiff,  by  his  replication,  to  join  in  or  take  issue  upon  the  facts 
thus  negatived  by  the  plea,  for  it  would  necessarily  lead  to  the  in- 
quiry, not  by  the  court,  but  by  the  jury,  whether  they  were  true  or 
false,  and  impose  the  onus  probandi  on  the  party  replying.  It  is  true 
the  record  evidence  would  be  proof,  but  not  as  under  the  plea  of  nul 
tiel  record,  by  inspection  of  the  court,  for  in  determining  this  issue, 
it  would  not  be  the  simple  legal  question  whether  such  a  record  ex- 
ists or  not,  but  the  fact  controverted  would  be,  whether  the  paTty 
was  served  with  process  or  appeared  in  the  suit  or  not.  The  repli- 
cation to  such  a  plea  would  abandon  the  issue  tendered  by  the  narr., 
as  to  the  existence  or  non-existence  of  the  judgment,  and  would  be 
sanctioning  such  a  plea  as  sufficient,  contrary  to  the  legal  maxim, 
that  there  can  be  no  averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  operation;  therefore,  no  mat- 
ter of  defence  can  be  pleaded  which  existed  anterior  to  the  recove- 
ry of  the  judgment.  (1  Chit.  Plead.  480.)  I  make  these  remarks 
in  reference,  as  I  have  already  stated,  to  the  rule  of  pleading  when 
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the  record  is  the  foundation  of  the  action,  and  not  merely  induce- 
ment. In  the  former,  I  consider  the  narr.  disclosing  the  matter  of 
estoppel,  not  by  reciting  the  whole  record,  but  by  setting  forth  the 
judgment,  precludes  the  defendant  from  pleading  the  non-service  of 
process,  non-appearance,  or  any  other  matter  of  defence  which  ex- 
isted anterior  to  the  recovery  of  the  judgment,  and  that  such  pleas 
would  be  ill  on  demurrer. 

This  rule  of  pleading  allowing  tlie  demurrer  when  the  matter  of 
estoppel  appears  on  the  face  of  the  narr.,  I  consider  too  long  settled 
and  sanctioned  by  the  authority  of  decided  cases,  to  be  now  either 
questioned  or  controverted.  It  would  be  superfluous  to  reply  speci- 
ally in  the  replication  the  matter  of  estoppel,  when  it  is  disclosed  in, 
the  declaration.  The  only  inquiry  then  in  the  present  case,  as  it  ap- 
pears to  me,  after  allowing  the  demurrer  to  the  pleas  reciting  the 
writ,  would  be,  whether  the  narr.  has  set  forth  the  judgment  on  which 
the  suit  is  founded,  in  such  a  manner  as  to  disclose  the  matter  of 
estoppel,  and  thereby  render  all  the  pleas  ill  on  demurrer.  I  have 
already  remarked,  that  in  this  case  the  only  matter  of  estoppel,  so 
far  as  the  pleadings  are  concerned,  is  the  judgment.  It  has  been 
supposed  that  the  plaintiff  in  his  declaration  has  omitted  to  set  it  forth, 
so  as  to  make  it  appear  to  be  a  judgment  recovered  against  Jehu  and 
Thomas  Clark,  trading  under  the  firm  of  Jehu  &  Thomas  Clark, 
inasmuch  as  he  has  only  said,  "by  the  consideration  and  judgment 
of  the  said  court,  rcovered  against  the  said  Jehu  and  Thomas  Clark, 
the  defendants,  the  sum  of  $285  45,  above  demanded."  It  is  sup- 
posed the  omission  of  the  words  "trading  under  the  firm  of  Jehu  & 
Thomas  Clark"  renders  it  uncertain  whether  the  judgment  declared 
on  was  recovered  against  the  defendants,  trading  under  the  firm  of 
Jehu  &  Thomas  Clark. 

In  considering  this  branch  of  the  case,  it  may  be  proper  first  to 
determine  how  the  narr.  should  describe  the  original  judgment.  The 
rule  of  pleading  requires  that  it  should  be  set  forth;  by  this  I  do  not 
understand  that  it  is  to  be  literally  recited,  for  the  expression  is  used 
frequentlyto  distinguish  between  setting  forth  the  substance  of  an  instru- 
ment and  the  recital  of  the  same.  Hence,  I  infer,  that  it  is  not  requisite 
for  the  narr.  to  contain  the  original  judgment  in  the  precise  language 
or  words  in  which  it  was  rendered  by  the  court;  it  is  sufficient  if  the 
declaration  substantially  sets  it  forth,  with  a  prout  patet  per  recordum. 
Formerly,  in  an  action  upon  a  judgment  it  was  usual  to  recite  in  the 
declaration,  the  whole  of  the  proceedings  in  the  former  suit,  but  this 
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is  no  longer  the  practice,  {Murray  vs.  Wilson,  1  Wils.  318;)  and  it  is 
sufficient  to  state  shortly,  "that  heretofore,  to  wit,  in  such  a  terra  in 
such  a  court,  then  holden  at  Westminster,  &c.,  the  plaintiff,  by  the 
consideration  and  judgment  of  that  court,  recovered  against  the  de- 
fendant, the  sum  of  $  which  was  adjudged  by  the  said  court  to 
the  plaintiff  for  his  damages  which  he  had  sustained,  as  well  by  rea 
son  of  the  non-performance  by  the  said  defendant  of  certain  promises 
and  undertakings,  made  by  him  to  the  plaintiff,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended;"  or  if  the 
judgment  were  in  debt,  the  form  varies  accordingly.  (1  Chit.  Plead. 
354-5.)  It  is,  however,  necessary  in  debt  upon  a  judgment  in  the 
courts  of  Westminster,  to  show  with  certainty  the  term  and  parties, 
and  the  sum  recovered.  (1  Chit.  Plead.  355.)  We  will  now  pro- 
ceed to  inquire  whether  the  declaration  has  set  forth  the  judgment, 
so  as  to  show  with  certainty,  the  term  and  parties  and  sum  recover- 
ed. From  the  summons  issued  and  returned  the  meaning  and  ap- 
plication of  the  word  defendants  appears;  for  the  command  to  the 
sheriff  was  to  summon  Jehu  Clark  and  Thomas  Clark,  late  trading 
under  the  name  and  firm  of  Jehu  &  Thomas  Clark,  that  they  be  and 
appear,  &c.,  to  answer  James  C.  Pritchett,  surviving  partner  of  Wil- 
liam Pritchett,  deceased,  late  trading  under  the  name  and  firm  of 
William  &  James  C.  Pritchett,  &c.  This  summons  being  returned 
by  the  sheriff,  summoned  Jehu  Clark  and  Thomas  Clark.  Judgment 
was  taken  against  Thomas  Clark  by  default;  Jehu  Clark  appeared 
to  the  summons  separately  and  not  jointly,  by  M.  W.  Bates,  his  at-, 
torney.  This  appearance  constituted  him  legally,  or  according  to 
the  description  in  the  summons,  a  defendant;  for  the  appearance  al- 
though for  himself  separately  is,  notwithstanding,  in  reference  to 
himself,  an  appearance  to  the  summons  in  the  suit  as  fully  as  if  it 
had  been  against  him  alone,  as  a  member  of  the  firm;  for  he  has  not 
by  any  plea  denied  the  existence  of  the  firm,  or  that  he  was  a  mem- 
ber of  it.  Having  thus  submitted  to  answer  according  to  the  sum- 
mons, the  declaration  referring  to  him  as  one  of  the  defendants  by 
the  name  of  the  said  Jehu  Clark,  can  be  understood  in  no  other 
character  than  as  described  in  the  summons,  the  same  Jehu  Clark 
who  with  Thomas  Clark,  the  other  defendant,  was  summoned  by  the 
names  and  description  of  Jehu  and  Thomas  Clark,  late  trading  under 
the  name  and  firm  of  Jehu  &  Thomas  Clark.  The  defendant  by  his 
appearance  in  this  suit,  without  objecting  to  or  denying  his  liability 
as  a  member  of  the  firm  summoned,  has  thereby  admitted  his  being 
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a  member  of  the  firm,  and  by  pleading  to  the  narr.  the  matter  of 
defence  relied  on  has,  in  the  character  of  defendant,  according  to 
the  summons,  undertaken  to  defend  by  plea  the  plaintiff's  demand 
against  the  firm.  As  defendant  therefore,  in  this  action,  he  must  be 
considered  as  the  same  Jehu  Clark,  according  to  the  description  in 
the  summons,  precisely  as  when  a  writ  issues  against  executors  or 
administrators,  the  word  defendant  or  defendants  would  in  the  narr. 
be  understood  as  applied  to  the  parties,  in  their  respective  and  not 
their  individual  character;  and  a  judgment  set  forth  as  recovered 
against  the  defendants,  would  be  considered  and  held  to  be  a  judgment 
against  the  defendants,  as  executors  or  administrators  in  their  repre- 
sentative character  and  none  other.  The  writ  formerly  was  recited  in 
the  caption  of  the  narr.,  the  modern  practice  omits  the  recital  for 
brevity,  but  a  blank  being  left,  it  has  been  usual  to  consider  it  the  same 
as  inserted  for  all  the  purposes  of  pleading.  That  I  am  correct  in 
reference  to  the  legal  import  and  meaning  of  the  word  defendant,  will 
appear  by  adverting  to  two  cases  in  which  the  question  was  raised, 
and  after  argument  finally  determined,  establishing  the  word  as  suffi- 
ciently certain  and  descriptive  of  the  proper  party.  In  6  Taunton 
121,  Davidson  and  three  others  vs.  Savage,  the  declaration  stated  that 
James  Savage  was  attached  to  answer  four  persons  named  of  a  plea 
of  trespass,  and  that  thereupon  the  said  plaintiffs  by  their  attorney 
complain,  for  that  the  said  defendant;  &c.,  and  throughout  the  resi- 
due of  the  declaration  the  plaintiff  and  defendant  were  not  other- 
wise described,  than  by  the  phrase  "the  said  plaintiffs,"  and  "the  said 
defendants:"  the  defendant  demurred  specially,  and  assigned  amongst 
other  causes,  that  the  plaintiffs  had  not  in  their  declaration  stated  or 
alledged  that  the  said  James  committed  the  trespasses,  but  only  that 
the  said  defendant  committed  the  same,  without  stating  that  the  said 
James  is  the  person  therein  meant  by  the  said  words  "the  said  de- 
fendant," or  in  any  part  of  the  said  declaration  calling  or  in  any 
manner  describing  the  said  James  as  being  a  defendant:  the  plaintiff 
joined  in  demurrer. 

The  court  intimated  a  decided  opinion  that  the  words  "plaintiff" 
and  "defendant"  in  the  record,  were  a  sufficient  description.  Gibbs, 
C.  J.  said,  that  in  a  case  of  Heaton  vs.  Ashdozmi  and  others,  in  which 
there  were  twenty-six  defendants,  he  had  while  at  the  bar,  about 
twenty-seven  years  since,  in  drawing  the  pleadings,  adopted  a  like 
description,  naming  the  first  defendant,  and  adding  the  words  and 
the  said  other  defendants,  and  the  propriety  of  it  was  not  even  then 


Pritchett  vs.  Clark.  257 

questioned.  And  Chambre,  J.  held,  that  the  present  description  was 
sufficiently  clear. 

In  Stevenson  vs.  Hunter  (6  Taunt.  406,)  the  declaration  stated, 
that  William  Hunter  was  summoned  to  answer  John  Stevenson  and 
Elizabeth,  assignees  of  the  estate  and  effects  of  James  Stevenson,  a 
bankrupt,  that  he  render,  &c.,  "and  therefore  the  said  plaintiffs,  by 
G.  W.,  their  attorney,  complain,  for  that  whereas  the  said  defendant 
was  indebted,  &c.,  and  the  parties  were  called  plaintiffs  and  defend- 
ant throughout  the  declaration,  beginning  the  succeeding  counts  by 
the  words — "xA.nd  whereas,  the  said  defendant,"  &c.  The  defendant 
demurred,  and  assigned  for  cause,  that  it  was  alledged  that  "the  said 
plaintiffs,  as  assignees  as  aforesaid  by  G.  W.,  their  attorney  complain," 
though  no  persons  were  therein-before  specified  as  being  plaintiffs  in 
the  said  suit,  and  that  it  did  not  appear  with  sufficient  certainty  by  the 
declaration  who  were  the  persons  suing  by  the  aforesaid  attorney;  and 
that  it  was  alledged  in  th«!  several  counts,  that  the  causes  of  action 
accrued  "to  /.  Stevenson  before  he  became  a  bankrupt,  and  to  the 
plaintiffs  as  assignees  as  foresaid,"  although  no  persons  were  therein 
before  specified  as  being  such  plaintiffs;  and  that  it  did  not  appear 
with  sufficient  certainty  to  whom  the  causes  of  action  had  accrued, 
and  that  the  word  "plaintiffs"  used  in  the  several  counts  of  the  de- 
claration, was  not  a  word  of  sufficiently  certain  legal  import;  and 
that  it  was  alledged  in  the  several  counts  that  the  "said  defendant" 
was  indebted,  though  no  person  was  therein-before  specified  as  being 
a  defendant  in  the  suit;  and  that  the  word  defendant  used  in  the  seve- 
ral counts  of  the  declaration  as  denoting  the  person  who  became  in- 
debted as  therein  mentioned,  was  not  a  word  of  sufficiently  certain 
legal  import;  and  for  that  it  did  not  appear  with  sufficient  certainty, 
that  the  said  William  was  the  person  who  became  indebted  in  the 
sums  therein  mentioned,  nor  that  he  was  the  person  who  committed 
the  breach  therein  complained  of.  Vaughan,  who  was  to  have  ar- 
gued in  support  of  the  demurrer,  admitted  that  after  the  intima- 
tion given  by  the  court  in  Davison  vs.  Savage,  he  would  not  main- 
tain it. 

Gibbs,  C.  J. — We  did  so  rule  in  two  terms  since,  therefore  it  would 
be  improper  to  permit  the  point  to  be  argued.  Judgment  for  the 
plaintiff. 

The  two  preceding  cases  establish  the  words  plaintiffs  and  defend- 
ant as  of  sufficient  legal  import  to  identify  the  parties  when  the  name 
of  each  is  omitted,  and  the  latter  case  enlarges  their  operation  suffi- 
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ciently  to  embrace  the  representative  character  of  the  plaintiffs  in 
the  suit,  who  had  brought  their  action  as  assignees.  Hence,  I  con- 
clude, that  if  the  narr.  alledge  a  judgment  to  have  been  recovered 
by  the  plaintiff  against  the  defendant,  it  must  be  considered  and  taken 
to  be  a  judgment  against  him  in  the  character  he  sustains  as  defend- 
ant in  the  suit,  and  none  other.  In  determining  therefore, the  question 
whether  the  judgment  set  forth  in  th^  declaration  can  be  considered 
to  be  against  Jehu  and  Thomas  Clark,  trading  under  the  firm  of  Jehu 
&  Thomas  Clark,  when  the  narr.  alledges  a  judgment  of  the  said  court 
recovered  against  the  said  Jehu  and  Thomas  Clark,  the  defendants, 
&c.,  omitting  the  word  trading,  &c.,  it  appears  to  me  only  necessary  to 
decide  what  is  the  character  or  interest  the  defendant  represents  in 
the  suit  pending.  The  language  of  the  narr.  does  not  leave  either 
the  character  of  the  claim  or  the  liability  of  the  party  equivocal,  if 
the  word  defendant,  according  to  the  cases  I  have  adverted  to,  be 
allowed  its  legal  import  or  meaning.  There  are,  however,  in  the 
case  under  consideration  other  words,  which  to  my  mind,  clearly 
define  and  point  out  with  sufficient  certainty,  that  the  judgment  is 
for  the  same  debt  and  in  the  same  right  as  set  forth  in  the  writ;  for, 
immediately  after  the  words  defendants  follows  "the  sum  of  $285  45 
'above  demanded,'  'which  in  and  by  the  said  court  were  then  and 
there  adjudged,'  &c.,  'whereof  the  said  defendants  zvere  convicted.' " 
These  words  "above  demanded,"  confine  the  judgment  set  forth  to 
the  description  contained  in  the  writ,  and  which  is  considered  as  re- 
cited in  the  caption  of  the  declaration.  Had  the  word  defendants 
been  omitted,  it  might  have  been  a  question  whether  the  allegation 
that  a  judgment  had  been  rendered  against  Jehu  &  Thomas  Clark 
would  have  been  sufficiently  certain,  as  it  might  be  considered  that 
such  a  description  would  not  confine  it  necessarily  to  the  parties  in 
the  character  in  which,  as  defendants,  they  had  been  summoned  in 
the  suit  pending.  Hence  I  conclude  from  the  legal  import  of  the 
word  defendants,  that  the  narr.  does  show  with  certainty  the  parties 
against  whom  the  judgment  on  which  the  action  is  founded  was  ren- 
dered, and  the  term,  the  court  and  the  sum  recovered  are  distinctly 
and  expressly  stated.  The  matter  of  estoppel  thus  appearing  on  the 
face  of  the  declaration,  can  the  defendant  be  allowed  to  plead  by  de- 
nying that  he  was  served  with  process  in  the  suit  in  which  the  judg- 
ment set  forth  in  the  narr.  was  rendered,  or  that  he  had  no  notice  of 
said  suit?  If  the  judgment  had  been  in  the  same  court  in  which  the 
second  suit  was  brought,  or  had  been  in  a  court  of  record  within  the 
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same  jurisdiction,  it  is  manifest  he  could  not;  and  it  is  equally  appa- 
rent from  what  has  been  already  stated,  that  such  a  plea  would  be  ill 
on  demurrer. 

In  the  examination  of  this  case,  I  have  been  considering  it  as  if 
the  judgment  had  been  of  the  same  court,  or  of  one  within  the  same 
jurisdiction.  I  shall  now  proceed  to  inquire,  whether  the  same  rule 
of  pleading  is  applicable  to  such  a  judgment  as  the  one  on  which  this 
suit  is  founded.  The  original  judgment,  upon  which  the  plaintiff  in 
this  suit  has  brought  his  action,  was  rendered  in  the  District  Court  for 
the  city  and  county  of  Philadelphia,  in  the  State  of  Pennsylvania,  and 
is  therefore,  not  a  judgment  of  the  same  court  nor  of  any  court  within 
the  same  jurisdiction;  but  on  the  contrary,  is  of  a  foreign  court  and 
of  a  different  and  independent  jurisdiction.  Supposing  no  constitu- 
tional provision  to  exist  relative  to  judgments  obtained  in  the  differ- 
ent States  of  the  United  States,  they  would  be  considered  like  all 
other  foreign  judgments,  dnd  their  effect  precisely  the  same,  which 
would  be  nothing  more  than  prima  facie  evidence,  according  to  the 
rule  of  the  common  law.  But  the  constitution  of  the  United  States 
declares  "that  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other  State; 
and  the  Congress  may,  by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings  shall  be  proved  and  the 
effect  thereof.'' 

By  the  act  of  the  26th  of  May,  1790,  chapter  11,  Congress  provi- 
ded for  the  mode  of  authenticating  the  records  and  judicial  proceed- 
ing of  the  State  courts,  and  then  further  declared  that  "the  records 
and  judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  State  from  whence 
the  said  records  are  or  shall  be  taken.  The  act  declares  that  the 
record,  duly  authenticated,  shall  have  such  faith  and  credit  as  it  has 
in  the  State  court  from  whence  it  is  taken.  If  in  such  court  it  has 
the  faith  and  credit  of  evidence  of  the  highest  nature,  viz:  record  evi- 
dence, it  must  have  the  same  faith  and  credit  in  every  other  court. 
Congress  have,  therefore,  declared  the  effect  of  the  record  by  de- 
claring what  faith  and  credit  shall  be  given  to  it,  as  was  remarked 
by  Justice  Story  in  Mills  vs.  Diiryec,  (7  Cranch.  484,)  who  further 
observed  in  delivering  the  opinion  of  the  court  in  that  case,  "were 
the  construction  contended  for  by  the  plaintiff  in  error  to  prevail, 
that  judgments  of  the  State  courts  ought  to  be  considered  prima  facie 
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evidence  ^nly,  this  clause  in  the  constitution  would  be  utterly  unim- 
portant and  illusory.  The  common  law  would  give  such  judgments 
precisely  the  same  effect.  It  is  manifest,  however,  that  the  constitu- 
tion contemplated  a  power  in  Congress  to  give  a  conclusive  effect  to 
such  judgments;  and  we  can  perceive  no  rational  interpretation  of 
the  act  of  Congress,  unless  it  declares  a  judgment  conclusive,  when 
a  court  of  the  particular  State  where  it  is  rendered  would  pronounce 
the  same  decision."  In  the  same  case,  upon  the  rule  of  pleading. 
Justice  Story  remarked,  "the  pleadings  in  an  action  are  governed  by 
the  dignity  of  the  instrument  on  ivhich  it  is  founded.  If  it  be  a  re- 
cord, conclusive  bctiveen  the  parties,  it  cannot  be  denied  but  by  the 
plea  of  nul  ticl  record;  and  when  Congress  gave  the  effect  of  a  re- 
cord to  the  judgment,  it  gave  all  the  collateral  consequences.  It  may 
be  proved  in  the  manner  prescribed  by  the  act,  and  such  proof  is  of 
as  high  a  nature  as  an  inspection  by  the  court  of  its  own  record,  or 
as  an  exemplification  would  be  in  any  other  court  of  the  same  State." 
In  the  case  in  (1  Peters  Circuit  Court  Rep.  157,)  the  same  construc- 
tion has  been  given  to  the  act  of  Congress,  a  case  in  all  respects 
similar  to  the  present,  in  which  the  same  defence  by  plea  was  relied 
on,  and  on  demurrer  thereto  the  plea  was  held  to  be'ansufiicient;  the 
judgment  being  set  forth  in  the  declaration,  on  inspection  of  the  au- 
thenticated copy  of  the  record,  Justice  Washington  declared,  in  de- 
livering the  opinion  of  the  Circuit  Court  of  the  United  States,  that 
the  plea  could  not  be  allowed,  for  it  appeared  from  the  declaration 
in  that  record,  that  the  parties  were  attached,  (a)     There  have  been 


(a)  Field  vs.  Gihhs.—  Circuit  Court  JJ.  States,  April  Term,  1812. 

New  Jersey,  ss.  Nathan  Field,  (who  prosecutes  for  the  use  of  Samuel 
F.  Conover,)  a  citizen  of  the  State  of  Pennsylvania,  complains  of  Martin 
Gibbs  and  Joel  Gibbs,  citizens  of  the  State  of  New  Jersey,  in  the  custody 
of  the  marshal  of  the  New  Jersey  district,  of  a  plea  that  they  render  unto 
him  two  thousand  seven  hundred  and  three  dollars  and  fifty-eight  cents, 
which  to  him  they  owe  and  from  him  they  unjustly  detain.  For  that 
whereas,  the  said  Nathan  Field  heretofore,  to  wit :  in  the  term  of  Septem- 
ber, in  the  year  of  our  Lord  eighteen  hundred  and  ten,  on  the  third  Mon- 
day of  the  same  month  of  September,  in  the  Court  of  Common  Pleas  for 
the  county  of  Philadelphia,  in  the  commonwealth  of  Pennsylvania,  before 
the  honorable  Jacob  Rush  and  his  associates,  judges  of  said  court,  at 
Philadelphia,  in  the  county  of  Philadelphia  aforesaid,  by  the  judgment 
of  the  said  court  recovered  against  the  said  Martin  Gibbs  and  Joel  Gibbs, 
the  sum  of  fourteen  hundred  dollars,  (part  of  said  sum  of  two  thousand 
seven  hundred  and  three  dollars  and  fifty-eight  cents,)  which  in  and  by 
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cases  decided  in  Xew  York  and  ]\Iassachusetts,  which  to  a  certain 
extent  conflict  with  the  opinion  of  the  Supreme  Court  of  the  Uni- 
ted States,  and  with  that  of  Justice  Washington,  as  contained  in 
1  Peters'  Circuit  Court  Rep.  From  these  State  decisions  it  Avould 
appear,  that  notwithstanding  the  constitution  and  act  of  Congress,  a 
defendant  may  by  special  plea  contradict  the  record  by  denying  that 
process  was  served  upon  him,  or  alledging  matter  showing  that  the 
court  pronouncing  judgment  had  no  jurisdiction.     The  reason  assign- 

the  said  court,  were  then  and  there  adjudged  to  the  said  Nathan  Field 
for  his  damages  which  he  had  sustained,  as  well  by  reason  of  the  non- 
performance by  the  said  Martin  Gibbs  and  Joel  Gibbs,  of  certain  prom- 
ises and  assumptions  then  lately  made  by  the  said  Martin  Gibbs  and  Joel 
Gibbs,  to  the  said  Nathan  Field,  as  for  his  costs  and  charges,  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  Martin  Gibbs 
and  Joel  Gibbs  were  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  Court  of  Common  Pleas  for  the  county  of  Phila- 
delphia, in  the  Commonwealth  of  Pennsylvania,  at  Philadelphia  afore- 
said, more  fully  appears ;  which  said  judgment  still  remains  in  full  force 
and  effect,  not  reversed,  satisfied  or  otherwise  vacated.  And  the  said 
Nathan  Field  hath  not  obtained  any  execution  or  satisfaction  of  or  upon 
the  said  judgment  so  recovered  as  aforesaid,  whereby  an  action  hath  ac- 
crued to  the  said  Nathan  Field,  to  demand  and  have  of  and  from  the 
said  Martin  Gibbs  and  Joel  Gibbs,  the  said  sum  of  fourteen  hundred  dol- 
lars. And  whereas,  also,  the  said  Martin  Gibbs  and  Joel  Gibbs  after- 
wards, to  wit :  on  the  first  day  of  October,  in  the  year  of  our  Lord  eight- 
een hundred  and  ten,  at  Trenton,  in  the  New  Jersey  district  aforesaid, 
were  indebted  to  the  said  Nathan  Field  in  the  sum  of  one  thousand  three 
hundred  and  three  dollars  and  fifty-eight  cents,  residue  of  the  said  sum 
of  two  thousand  seven  hundred  and  three  dollars  and  fifty-eight  cents, 
for  goods,  wares  and  merchandises  before  that  time  sold  and  delivered 
by  the  said  Nathan  Field,  to  the  said  Martin  Gibbs  and  Joel  Gibbs,  at 
their  special  instance  and  request,  and  to  be  paid  by  the  said  Martin 
Gibbs  and  Joel  Gibbs  to  the  said  Nathan  Fields,  when  they  the  said  Mar- 
tin Gibbs  and  Joel  Gibbs  should  be  thereunto  afterwards  requested; 
whereby  and  by  reason  of  the  said  last  mentioned  sum  of  money  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  Nathan 
Field  to  demand  and  have  of  the  said  Martin  Gibbs  and  Joel  Gibbs  the 
said  sum  of  one  thousand  three  hundred  and  three  dollars  and  fifty-eight 
cents,  residue  of  the  said  sum  of  two  thousand  seven  hundred  and  three 
dollars  and  fifty-eight  cents ;  yet  the  said  Martin  Gibbs  and  Joel  Gibbs, 
although  often  requested  so  to  do,  have  not  nor  hath  either  of  them,  as 
yet  paid  the  said  several  sums  of  money  above  demanded  or  any  part 
thereof  to  the  said  Nathan  Field.     But  they  to  do  this  have  hitherto 
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ed  for  this  ground  of  distinction  between  records  of  the  same  State 
and  records  of  the  courts  of  different  States  is,  that  there  are  certain 
eternal  principles  of  justice  which  never  ought  to  be  dispensed  with, 
and  which  courts  of  justice  never  can  dispense  with  but  when  com- 
pelled by  positive  statute.  One  of  these  is,  that  jurisdiction  cannot 
be  justly  exercised  by  a  State  over  property  not  within  the  reach  of 
its  process,  or  over  persons  not  owing  them  allegiance,  or  not  sub- 
jected to  their  jurisdiction  by  being  found  within  their  limits.  The 
correctness  and  propriety  of  this  general  proposition  cannot  be  ques- 
tioned, and  it  must  be  admitted  that  the  constitutional  provision  and 
the  law  of  Congress  are  not  repugnant  to,  but  in  strict  accordance  with, 
the  principle  involved  in  the  proposition  stated.  The  whole  system 
is  founded  upon  the  legal  presumption,  that  the  judgment  of  a  court 
of  competent  jurisdiction  in  any  one  of  the  United  States,  includes  as 
well  as  concludes,  all  the  necessary  and  essential  preliminary  stages 
of  the  suit,  as  well  the  notice  or  arrest  of  the  party  as  the  hearing  of 
his  defence,  or  what  in  law  is  equivalent,  that  an  opportunity  has 
been  afforded  of  being  heard  before  judgment;  this  is  the  only  found- 
ation on  which  the  conclusiveness  of  a  judgment,  rendered  within 
the  same  State  or  jurisdiction,  can  be  sustained;  and  yet  it  never  has 
been  considered  necessary  that  the  rule  of  pleading  should  be  viola- 
ted, because  fraud  might  be  practised  in  rendering  or  obtaining  a 
a  judgment.  Its  existence  or  occurrence  may  effect  a  record  as  well 
as  a  deed  or  indenture,  and  would  equally  render  them  respectively 
void  and  inoperative.  The  plea  of  per  fraudem,  as  I  have  before 
stated,  would  give  the  party  his  proper  and  legal  defence,  or  by  his 
bill  in  equity  he  could  reach  the  conscience  of  the  party  and  obtain 
equitable  relief;  without  resorting  to  the  irregular  and  unauthorized 
practice  of  allowing  a  plea  contradicting  the  record;  for  although 
you  cannot  contradict,  yet  like  any  other  instrument  by  which  an 
estoppel  works,  it  may  be  avoided  by  a  plea  which  impeaches,  and 
therefore,  avoids  its  operation.  The  distinction  which  I  have  taken 
between  pleas  which  contradict  a  record  and  those  which  impeach 
for  the  purpose  of  avoiding  the  operation  thereof,  appears  to  me  well 
founded  and  in  strict  accordance  with  the  established  rules  of  plead- 
ing, and  that  a  proper  regard  to  the  same  is  necessary  for  the  pur- 
pose of  giving  to  the  constitutional  provision  and  the  act  of  Congress 

wholly  refused  and  still  do  refuse,  to  the  damage  of  the  said  Nathan 
Field,  one  thousand  dollars,  and  therefore  he  brings  suit,  &c. 
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relative  to  records,  their  legitimate  and  conclusive  effect,  and  at  the 
same  time  affording  to  the  party  ample  remedy  against  every  proba- 
ble occurrence  of  fraud  or  circumvention.  The  constitution  of  the 
United  States  and  the  act  of  Congress  passed  pursuant  thereto  must 
prevail;  and  if,  which  I  do  not  admit,  injury  should  be  likely  to  re- 
sult by  giving  to  the  lex  scripta  its  full  and  legal  effect,  although 
such  a  tendency  might  and  would  be  a  good  reason  for  further  legis- 
lation to  obviate  the  defect,  it  never  could  sanction  the  correction 
thereof  by  judicial  action. 

Hence,  and  for  the  reasons  I  have  stated,  I  consider  the  several 
pleas  of  the  defendant,  as  well  those  which  recite  the  original  writ 
as  those  which  omitting  the  same  simply  deny  the  service  of  process 
or  appearance,  as  all  equally  an  inefficient  defence  to  the  plaintiff's 
declaration,  and  that  they  are  respectively  ill  on  the  several  demur- 
rers thereto. 

In  considering  the  pleas  demurred  to  I  have  confined  the  inquiry 
hitherto  to  the  defendant's  right  to  impeach  the  record,  although  he 
cannot  contradict  it.  I  will  now  proceed  to  examine  the  question 
upon  the  ground  of  jurisdiction.  Before  entering  upon  this  it  may 
be  proper  to  remark,  that  there  is  a  manifest  distinction  between  the 
jurisdiction  of  a  court,  and  its  action  in  the  exercise  of  its  legitimate 
jurisdiction,  by  taking  cognizance  of  a  suit.  Hence  it  follows,  that 
the  jurisdiction  of  a  court  may  be  perfect  and  ample,  having  full 
power  and  authority  to  hear,  try  and  determine  all  transitory  ac- 
tions, and  yet,  in  the  exercise  of  its  unquestionable  jurisdiction,  it  must 
proceed  to  acquire  cognizance,  through  the  instrumentality  of  its 
process.  I  thus  notice  this  distinction,  because  I  consider  immaterial 
to  be  regarded  in  settling  the  character  of  the  pleas  demurred  to  in 
the  present  case;  for  although  a  court  cannot  by  its  own  action  or 
decision,  either  confer  upon  itself,  or  take  away  jurisdiction;  it 
must  from  necessity  have  a  right  to  determine  when  its  process  has 
been  served  or  parties  have  appeared,  and  of  these  acts  by  which  it 
takes  cognizance  of  the  suit  ,and  parties,  its  record  must  be  the  legiti- 
mate and  conclusive  evidence.  Therefore,  although  I  cannot  allow  a 
plea  to  be  well  pleaded,  which  contradicts  the  record,  by  denying  the 
service  of  process  or  the  appearance  of  the  defendant,  when  by  the 
record  the  contrary  appears,  I  have  no  doubt  of  the  right  to  plead 
matter  which  shows  that  the  court  rendering  judgment  has  trans- 
cended its  jurisdiction;  as  if  a  court  having  jurisdiction  to  the  amount 
of  $500,  should  render  judgment  for  $1,000;  or  being  a  court  of  limit- 
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ed  jurisdiction  should  attempt  to  exercise  its  functions  beyond  or  out 
of  its  restricted  sphere  of  action.  In  a  suit  founded  on  a  judgment 
of  a  court  thus  transcending  its  jurisdiction,  either  in  amount  or  place, 
the  party  against  whom  the  judgment  was  rendered,  would  unques- 
tionably have  a  right  to  plead  the  special  matter,  showing  the  want 
of  jurisdiction,  and  that  thereby  the  judgment  was  extra-judicial  or 
coram  non  judice.  The  defence,  by  pleading  specially  the  want  of 
jurisdiction,  in  the  cases  I  have  suggested,  could  not  be  demurred  to; 
for  it  does  not  contradict  the  record,  but  alledges  matter  which  makes 
it  appear  that  the  judgment  is  void,  and  can  have  no  effect,  either  in 
the  court  in  which  it  was  rendered  or  elsewhere.  Allowing  a  de- 
fendant to  show  by  a  plea  that  a  court  has  exceeded  its  jurisdiction, 
is  very  different  from  authorizing  him  by  plea  to  contradict  a  fact 
appearing  upon  the  record  of  a  court  exercising  its  legitimate  juris- 
diction, within  its  own  limits,  and  as  in  the  case  now  under  conside- 
ration, in  a  transitory  action  determining  a  fact,  viz:  the  service  of 
its  own  process,  which,  as  also  the  appearance  of  the  party,  it  pos- 
sessed the  undoubted  authority  to  determine,  as  much  as  any  other 
question  involved  in  the  suit.  If  the  defendant  in  this  action  can, 
under  the  idea  of  denying  the  jurisdiction,  put  in  issue  by  plea  the 
fact  of  service  of  process  or  his  appearance,  when  the  record  estab- 
lishes the  facts,  he  may  equally  claim  the  right  to  deny  that  a  de- 
claration was  filed,  or  to  controvert  any  of  the  preliminary  stages  of 
the  suit:  it  does  not  obviate  the  difficulty  to  say  that  the  party  being 
a*  non-resident  of  the  State,  there  could,  therefore,  be  no  exercise  of 
jurisdiction  without  service  of  process  or  appearance;  this  would  be 
assuming  a  fact  contrary  to  the  record,  and  even  supposing  the  fact 
to  be  so,  yet  the  record  evidence  being  conclusive,  it  would  appear 
impossible  to  admit  such  a  plea,  when  no  proof  can  be  adduced  in. 
support  of  it,  unless  it  be  lawful  and  right  to  allow  that  to  be  invali- 
dated by  other  testimony  which  the  court  rendering  the  judgment, 
the  constitution  of  the  United  States  and  the  act  of  Congress  of  1790, 
all  concur  in  declaring  conclusive.  In  this  case,  the  judgment  hav- 
ing been  rendered  by  a  court  of  competent  jurisdiction,  and  within 
its  jurisdiction,  the  action  being  transitory,  it  must  be  admitted,  that 
the  fact  of  service  of  process,  as  well  as  that  of  the  defendant's  ap- 
pearance, being  necessary  to  give  cognizance  of  the  suit,  must,  ac- 
cording to  the  record  evidence,  have  passed  sub  judice,  and  been 
acted  on  by  the  court  in  the  exercise  of  its  legitimate  jurisdiction;  for 
the  facts  of  service  of  process  and  appearance  are  parts  of  a  transac- 


Pritchett  vs.  Clark.  265 

tion,  which  if  they  did  exist  were  essentially  confined  within  the  ju- 
risdiction of  the  court  rendering  the  judgment,  no  other  tribunal  can 
be  competent  to  determine  the  question  whether  they  existed  or  not, 
when  the  court  has  taken  cognizance  of  the  suit  and  rendered  judg- 
ment. If  this  be  not  so,  then  it  must  follow,  that  in  every  case  of  a 
suit  founded  on  a  judgment  of  a  court  of  competent  jurisdiction  over 
the  subject  matter  or  cause  of  action,  the  defendant  may  deny  the 
service  of  process  and  appearance,  for  in  all  personal  actions  it  is  in- 
dispensable and  essential  to  give  the  court  cognizance  of  the  suit  and 
party  defendant,  that  process  should  be  served  or  an  appearance  had; 
the  fact  of  residence  or  non-residence  in  transitory  actions,  cannot 
affect  the  question.  But  I  cannot  suppose  it  can  be  possible  to  main- 
tain, according  to  any  rule  of  good  pleading,  that  such  a  plea  would 
be  sanctioned  by  a  court  in  a  suit  founded  on  a  judgment,  appearing 
on  its  own  record;  if  then,  the  authenticated  copy  of  the  record  is  to 
have  the  same  effect  in  the  courts  of  this  State,  as  it  would  have  in 
Pennsylvania,  in  the  court  rendering  judgment,  it  must  be  conclu- 
sive. 

Layton,  Justice,  concurred  with  the  chancellor. 

Judgment  for  the  defendant. 
Wales,  for  plaintiff. 
Bates  and  Clayton,  for  defendant. 


VOL.  in.  34 


SUPERIOR  COURT. 

FALL  SESSIONS, 
1840. 


JAMES  S.  CHASE  to.  JOHN  MABERRY. 

On  a  bailment  to  keep,  without  an  interest,  the  bailee  is  liable  only  for  groas 

negligence. 
If  with  an  interest,  he  is  bound  to  reasonable  diligence;  and  he  is  liable  for 

slight  negligence  on  a  special  undertaking. 

Case.  This  was  an  action  on  the  case  for  negligence  in  not  se- 
curing a  runaway  slave,  who  had  been  arrested  and  committed  to 
defendant's  custody  for  safe  keeping. 

The  defendant  was  a  constable  of  Kent  county,  and  had,  together 
with  plaintiff,  arrested  a  runaway  slave  from  Maryland,  for  Avhich 
a  reward  of  $60,  was  offered.  Having  obtained  from  a  justice  of 
the  peace  a  permit  to  take  the  slave  home.  Chase  left  him  with  Ma- 
berry  until  he  should  visit  the  master  and  negotiate  an  increased  re- 
ward, which  he  effected,  the  master  agreeing  to  pay  $100,  on  hi& 
delivery  in  Maryland.  Chase  expressed  his  fears  to  Maberry  that 
the  boy  would  escape,  and  wished  him  lodged  in  jail;  but  Maberry 
said  he  would  take  care  of  him  and  be  responsible  for  him.  He 
placed  him  in  the  garret  of  his  house,  from  which  the  boy  escaped 
during  Chase's  absence  and  was  not  again  retaken. 

Mr.  Cullen,  for  defendant,  contended  that  this  was  a  bailment  with- 
out compensation,  and  that  the  bailee  was  not  chargeable,  except  for 
fraud  or  gross  negligence.  (2  Blac.  Com.  451-2;  1  Bac.  Ah.  Bail- 
ment, 378;  Story  on  Bailment  50;  3  Johns.  Rep.  169.) 

Ridgely,  contra,  contended  that  here  was  such  negligence  as  would 
charge  the  defendant  without  any  special  interest  or  engagement; 
but  that  he  was  certainly  liable  on  his  express  undertaking. 

Chief  Justice  Bayard  charged  the  jury  as  follows: — This  is  an  ac- 
tion on  the  case  for  compensation  to  plaintiff  for  an  injury  in  suffer- 
ing the   escape   of  a   runaway   slave.     The   slave  was  arrested  by 
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Chase  and  Maberry  on  a  warrant  from  a  justice  of  the  peace  of 
Kent  county.  After  the  arrest  and  authority  given  by  the  justice  to 
Chase  to  take  him  to  Maryland,  these  captors  had  to  secure  him 
until  the  owner  could  be  sent  for,  and  for  this  purpose  they  entered 
into  some  arrangement  between  themselves. 

If  Chase  and  Maberry  were  jointly  interested  in  the  reward  and 
Chase  delivered  the  negro  into  Maberry's  hands  to  keep  safely,  it 
was  a  bailment;  and  Maberry  was  responsible  only  for  ordinary  dili- 
gence; that  is,  for  such  care  as  a  prudent  man  would  use  in  refer- 
ence to  his  own  slave  under  similar  circumstances;  but  if  Chase  was 
induced  by  any  special  undertaking  or  promise  of  Maberry  that  he 
would  be  responsible  for  the  safe  keeping  of  the  negro,  to  rely  upon 
that  undertaking,  and  to  forego  any  other  mode  of  custody,  such  as 
lodging  him  in  the  jail,  then  Maberry  would  be  responsible  to  the 
extent  of  the  same  kind  of  security  as  that  furnished  by  a  jail. 

Reasonable  diligence  is  that  which  a  prudent  man  would  use  in 
respect  of  his  own  property,  and  depends  on  the  subject  of  the  bail- 
ment; a  runaway  slave  for  instance  requiring  closer  watch  and  other 
means  of  security  than  other  kinds  of  property. 

As  to  the  extent  of  the  damages;  the  interest  which  Chase  had  in 
the  negro  at  the  time  of  the  bailment,  and  in  respect  to  Avhich  any 
obligation  of  safe  keeping  on  the  part  of  Maberry  was  incurred,  Avas 
the  amount  of  the  published  reward,  to  Avit:  $60;  and  if  these  captors 
were  jointly  and  equally  interested  in  that  reward;  the  plaintiff  is 
entitled  to  recover,  even  on  the  idea  of  a  special  undertaking,  only 
the  half  of  that  sum. 

The  plaintiff  had  a  verdict  for  $40  00. 

Ridgely,  for  plaintiff. 

Ciillen,  for  defendant. 


JOHN"  S.  FITCHETT  vs.  PETER  DOLBEE  and  ROBERT  W.  DOL- 
BEE. 

A  debt  due  from  an  intestate  cannot  be  attached  in  an  administrator's  hands. 

A  distributive  share  may  be  attached  in  an  administrator's  hands,  after  dis- 
tribution. 

He  may  require  a  refunding  bond  from  the  attaching  creditor  to  meet  out- 
standing claims. 

Attachment  fi.  fa.     Sheriff  returns  "nulla  bona,"  and  summoned 
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as  garnishee  Philip  Short,  adminisrator  of  Peter  Dolbee,  the  elder. 
Rule  on  the  garnishee  to  answer. 

A  statement  of  facts  was  agreed  on  by  the  parties,  which  set  forth 
that  the  defendants,  Peter  and  Robert  W.  Dolbee,  were  indebted  to 
the  plaintiff,  John  S.  Fitchett,  in  the  sura  of  $392  50,  with  interest, 
&c.:  that  the  said  Philip  Short  administered  upon  the  estate  of  Peter 
Dolbee,  the  elder,  deceased;  and  as  such  administrator  possessed  him- 
self of  the  goods  and  chattels  of  said  deceased:  that  after  passing  a 
distributive  account  before  the  register  for  the  probate  of  wills,  &c., 
for  Sussex  county,  there  was  a  clear  balance  due  to  each  of  the  five 
children  and  heirs-at-law  of  said  deceased  of  $  ,  with  interest, 

&c.,  of  whom  the  said  Peter  and  Robert  W.  Dolbee  were  two:  and 
their  said  distributive  shares  of  the  said  balance  of  the  estate  of  their 
said  father,  in  the  hands  of  his  administrator  as  aforesaid,  was  the 
fund  now  attached. 

The  question  submitted  was,  whether  Philip  Short  the  administra- 
tor, was  liable  to  be  summoned  as  the  garnishee  of  the  said  Peter 
and  Robert  W.  Dolbee,  in  respect  of  the  said  fund  so  in  his  hands  as 
administrator,  and  held  for  distribution  as  aforesaid. 

The  Court. — The  question  presented  for  the  consideration  of  the 
court  is,  whether  the  distributive  shares  of  the  personal  estate  of  the 
late  Peter  Dolbee,  sen.,  belonging  to  the  defendants,  can  be  attached 
in  the  hands  of  the  administrator  whose  administration  account  has 
been  adjusted  and  settled  by  the  register,  and  the  amount  to  be  dis- 
tributed thus  ascertained.  It  has  been  repeatedly  decided,  that  a 
debt  due  from  the  intestate  cannot  be  attached  in  the  hands  of  the 
administrator.  But  the  reason  of  that  decision  does  not  apply  to  a 
case  like  the  present.  The  act  of  assembly  creates  a  legal  liability 
to  pay  on  the  part  of  an  executor  or  administrator,  both  in  the  case 
of  a  legacy  where  there  are  assets,  and  in  the  case  of  a  distributive 
share;  and  gives  an  action  of  assumpsit  in  both  cases.  {Dig.  228.) 
There  can  be  no  reason,  therefore,  why  a  legacy  or  distributive  share 
should  not  be  attached  in  the  hands  of  the  executor  or  administrator, 
after  the  administration  account  has  been  adjusted  and  settled  by  the 
register,  and  the  extent  of  their  legal  liability  thus  ascertained.  As 
the  executor  or  administrator,  however,  has  a  right  under  the  act  of 
assembly,  in  case  he  knows  of  any  out  standing  demand  against  the 
estate,  to  take  a  refunding  bond  from  the  person  entitled  to  the  lega- 
cy or  distributive  share,  the  court  would  impose  the  same  terms  on 


BuRTOX  VS.  Morris  &  Jefferson.  269 

the  attaching  creditor,  and  require  him  to  give  such  refunding  bond, 
under  like  circumstances. 

Cullen,  for  plaintiff. 

Brinckloe,  for  defendant. 


JOHN  H.  BUKTON  vs.  JOSEPH  MOREIS  and  PAYNTER  JEF- 
FERSON. 

An  agreement  between  tenants  in  common  that  each  "  shall  have,  collect,  re- 
ceive and  enjoy  "  the  ground  rents  of  certain  lots  held  in  common,  "  to  him, 
his  heirs  and  assigns  forever,  and  clear  from  the  other ;  "  held  not  to  sever 
the  tenancy  in  common,  there  being  no  words  of  conveyance. 

Replevin.  Cognizance  and  avowry  for  rent  arrear,  due  to  Payn- 
ter  Jefferson,  for  a  house  and  lot. 

William  Jefferson,  by  will  bearing  date  in  August,  1835,  bequeath- 
ed to  Paynter  Jefferson  one-third  of  the  ground  rents  of  certain  lots, 
situate  in  the  village  of  Washington,  Sussex  county.  These  lots 
were  let  out  on  perpetual  ground  rent  leases,  the  rent  due  and  paya- 
ble on  the  1st  of  January  annually.  After  the  death  of  William  Jef- 
ferson, his  three  children  received  the  ground  rents  in  common,  un- 
til the  1st  of  January,  1839,  when  they  made  partition  by  deed  dated 
that  day,  and  this  particular  lot  held  by  John  H.  Burton,  was  allot- 
ted to  Paynter  Jefferson,  the  defendant.  This  distress  was  for  the 
rent  of  1838,  which  fell  due  the  1st  of  January,  1839,  and  the  ques- 
tions were — 1st.  Whether  P.  Jefferson  could  alone  distrain  for  the 
rent  of  1838,  as  the  alienee  under  the  partition  deed.  2d.  Whether 
this  deed  did  in  fact  sever  the  tenancy  in  these  ground  rents,  there 
being  no  words  of  conveyance,  but  merely  an  agreement  to  divide. 

The  deed  was  between  Paynter  Jefferson  and  Thomas  P.  Jeffer- 
son, and  witnessed  "that  the  said  Paynter  Jefferson  and  Thomas  P. 
Jefferson  have  divided  the  ground  rent  of  lots  situate  in  the  village 
of  Washington,  Delaware,  according  to  the  following  order,  viz: 
Paynter  Jefferson  is  to  have,  collect,  receive  and  enjoy  all  the  ground 
rents  from  W^.  D.  W.,  John  H.  Burton,  &c.,  &c.,  which  the  afore- 
said P.  Jefferson  is  to  have,  him  the  said  P.  Jefferson,  his  heirs  and 
assigns  forever,  free  and  clear  from  him,  the  said  Thomas  P.  Jeffer- 
son, his  executors,  administrators  and  assigns;"  (and  a  similar  agree- 
ment on  the  part  of  Paynter  Jefferson.) 
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The  Court  thought  that  this  was  a  mere  agreement  to  convey,  and 
did  not  sever  the  tenancy  in  common;  even  if  it  was  in  time  to  in- 
chide  the  rent  of  1838,  which  was  doubtful. 

The  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the  court  on 
these  questions  after  argument;  but  the  defendant  did  not  again  stir 
the  matter. 

Ridgcly,  for  plaintiff. 

JVootten,  for  defendants. 


HENRY  WILSON,  (negro)  vs.  HENRY  CLAY  WAPLES. 

A  father  cannot  hold  his  own  children  in  slavery  nor  sell  them  as  slaves; 
though  he  may  have  rescued  them  from  the  condition  of  slavery. 

Petition  for  freedom. 

The  petition  stated,  and  it  was  proved,  that  Harry  Wilson,  the 
father  of  petitioner,  a  free  negro,  after  the  birth  of  Henry  the  peti- 
tioner, bought  his  wife,  petitioner's  mother,  then  and  at  the  time  of 
Henry's  birth,  a  manumitted  slave;  and  took  an  assignment  of  the 
bill  of  sale  of  his  said  wife.  That  Harry  Wilson  the  father,  after- 
wards, 7th  January,  1826,  bought  the  unexpired  service  of  his  son 
Henry,  (being  a  slave  until  twenty-five  years  old,)  and  took  a  bill  of 
sale  for  him  from  his  master,  George  Frame.  Having  became  in- 
debted to  Dr.  S.  K.  Wilson  in  $20,  Harry  the  father,  to  pay  this  debt, 
sold  Henry  the  son  to  Dr.  Wilson,  and  on  the  5th  of  May,  1829,  as- 
signed the  bill  of  sale  which  he  had  received  from  Frame.  Dr.  Wil- 
son died,  and  the  boy  Henry  was  sold  to  Mr.  Waples,  and  the  same 
bill  of  sale  assigned  by  Wilson's  executor.  The  boy  was  now  eigh- 
teen years  old. 

Gilpin,  for  petitioner,  claimed  the  boy's  freedom,  on  the  ground 
that  the  purchase  of  his  time  of  Mr.  Frame  by  his  father,  extinguish- 
ed his  character  as  a  slave;  and  the  father  had  no  power  afterwards 
to  sell  him  as  such  to  Dr.  Wilson;  that  a  father  could  not  hold  his 
own  issue  in  slavery;  and  that  by  the  laws  of  this  State,  free  negroes 
were  not  entitled  to  hold  slaves.  He  referred  to  the  case  of  Tindal 
vs.  Hudson,  (2  Harr.  Rep.  441,)  on  the  authority  of  which  case  the 
court  decreed  the  petitioner's  freedom. 

Gilpin,  Attorney  General,  for  petitioner. 

Houston,  for  respondent. 
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THOMAS  FISHER  vs.  DAVID  H.  STAYTON,  Sheriff. 

Where  a  citizen  of  Pennsylvania  had  taken  the  benefit  of  the  insolvent  laws 
of  that  State,  in  respect  of  a  debt  contracted  there,  though  with  a  citizen  of 
Massachusetts,  this  court  in  the  exercise  of  national  comity,  so  far  respected 
the  judgment  of  the  Pennsylvania  court  as  to  discharge  the  insolvent  from 
imprisonment  here  on  the  same  debt,  though  he  had  made  an  assignment  in 
Pennsylvania  which  would  be  illegal  here,  as  preferring  creditors. 

Habeas  corpus.  The  sheriff  produced  the  body,  and  made  return 
that  the  defendant  was  in  custody  on  a  surrender  by  his  special  bail 
in  an  action  of  foreign  attachment,  at  the  suit  of  William  Freeman, 
on  which  surrender  he  was  committed  by  this  court.  To  this  return 
the  defendant  suggested  that  the  debt  to  Freeman  arose  in  Pennsyl- 
vania and  was  payable  there;  that  Fisher  was  a  citizen  of  Penn- 
sylvania, in  which  State  the  defendant  has  since  been  regularly  dis- 
charged under  the  insolvent  laws  of  Pennsylvania,  on  making  an  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors.  To  this 
suggestion  it  was  pleaded,  that  Freeman  was  not  a  citizen  of  Penn- 
sylvania, but  was  a  citizen  of  Massachusetts;  that  Fisher  was  not  ar- 
rested in  this  suit  by  Freeman,  but  came  voluntarily  in  and  entered 
bail  in  this  action  of  foreign  attachment,  to  dissolve  that  attachment 
and  release  his  property;  and  being  surrendered  by  his  bail,  his  im- 
prisonment must  be  deemed  voluntary;  and  that  the  assignment  of 
his  property  made  by  Fisher,  previously  to  his  discharge,  was  frau- 
dulent and  void,  the  same  containing  a  preference  of  creditors,  which 
is  prohibited  by  our  act  of  criminal  insolvency. 

The  petitioner  had  been  twice  discharged  under  the  insolvent  laws 
of  Pennsylvania.  The  first  discharge  was  in  December,  1837,  when 
he  made  an  assignment  to  J.  W.  Corlies,  preferring  him;  the  second 
discharge  was  in  July,  1838,  when  he  made  Freeman  the  assignee. 
On  both  occasions  Freeman's  claim  was  returned  amongst  his  debts. 
The  debt  accrued  in  Pennsylvania,  on  a  bill  of  exchange,  accepted 
there.  {Story  Conii.  Laws  286,  345.)  After  the  first  discharge.  Free- 
man sued  out  a  writ  of  foreign  attachment  in  this  court;  to  which 
Fisher  put  in  special  bail,  and  the  plaintiff  had  judgment  in  April, 
1839,  for  $3,353  50.  A  ca.  sa.  was  issued  and  returned  non  est  inven- 
tus; whereupon  a  scire  facias  issued  against  the  bail,  by  whom  the 
petitioner  was  subsequently  surrendered. 

Frame,  for  Fisher. — The  question  is,  what  effect  a  discharge  un- 
der the  insolvent  laws  of  Pennsvlvania  will  have  here.     We  contend 
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that  the  courts  of  this  State  will  recognize  and  give  effect  to  the  dis- 
charge in  Pennsylvania,  so  far  as  to  relieve  the  person  of  the  insol- 
vent from  arrest  here  for  a  debt  embraced  in  the  Pennsylvania  pro- 
ceedings; especially  if  the  debt  be  contracted  in  that  State.  The  de- 
cisions have  been  such  in  the  United  States  courts;  in  Pennsylvania, 
Maryland  and  Delaware.  {Ingraham  on  Insolvency  176;  1  Peters' 
C.  C.  Rep.  40-i,  Read  vs.  Chapman;  ib.  484;  Ingrah.  on  Insol.  379-80, 
177-8;  ib.  138;  2  Yeates'  Rep.  533;  3  Bin.  Rep.  201;  5  ib.  332;  1  Dal- 
las 229,  294;  2  ib.  100.) 

The  rule  in  Pennsylvania  is  to  give  effect  to  the  discharge  under 
insolvent  laws  of  any  other  State  that  extends  the  same  comity  to 
them;  the  rule  in  the  United  States  courts  has  the  further  qualifica- 
tion, that  the  debt  shall  have  been  contracted  in  the  State  where  the 
discharge  is  had.  The  Pennsylvania  rule  applies  to  Delaware, 
{Ing.  on  Insol.  194:)  and  to  Maryland,  {Gill  &  Johns.  64;  1  Harr.  & 
Johns.  101;  ib.  156;  1  Harr.  Rep.  367,  Bailey  vs.  Seal;  ib.  466, 
McGlensey  &  Wolfe  vs.  Goldsmit  &  Goudkop.) 

This  debt  having  been  contracted  in  Pennsylvania,  is  subject  to 
the  laws  of  Pennsylvania,  which  have  already  discharged  Fisher's 
person  from  arrest  from  it;  and  we  now  claim  his  discharge  on  the 
same  ground.  What  are  the  objections  to  this  application. — 1st., 
fraud,  not  in  reference  to  the  Pennsylvania  discharge,  but  as  to  other 
matters,  not  a  part  of  the  proceedings,  such  as  an  assignment  in  pais 
to  J.  W.  Corlies,  preferring  him,  before  the  discharge.  What  has 
this  to  do  with  impeaching  the  proceedings  of  the  court?  If  fraudu- 
lent, either  as  against  our  system  of  law,  or  even  fraudulent  in  fact, 
it  could  not  impair  the  discharge,  though  it  would  be  void  and  such 
assignment  convey  nothing.  As  well  might  we  look  beyond  the  dis- 
charge to  any  other  act  of  fraud  as  vitiating  the  discharge  itself.  In 
reference  to  the  real  estate  in  Delaware,  I  am  free  to  admit  that  the 
assignment  to  Corlies  is  void,  and  Freeman  could  reach  the  property, 
notwithstanding  such  assignment;  but  this  does  not  affect  the  dis- 
charge under  the  insolvent  law  of  Pennsylvania.  2d.  That  the  entry 
of  special  bail  here,  created  an  indebtedness  in  Delaware,  which  the 
discharge  in  Pennsylvania  could  not  affect.  This  treats  the  matter 
as  if  this  proceeding  was  by  Fisher  against  his  bail,  claiming  to  be 
discharged  from  him.  Not  so.  The  bail  has  been  already  discharged; 
and  no  liability  either  to  bail  or  to  Freeman,  arising  on  such  entry 
of  special  bail,  is  the  subject  of  controversy  here.  If  the  Pennsylva- 
nia discharge  be  recognized  at  all,  it  must  have  the  same  effect  as  a 
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discharge  in  our  own  courts;  and  no  matter  of  fraud  can  be  inquired 
into  as  invalidating  it.  {Ingrah.  Insol.  175;  1  Pet.  C.  C.  Rep.  484; 
1  Harr.  Rep.  349.) 

Bates,  contra. — The  decisions  on  this  subject  were  conflicting  until 
the  cases  of  Sturges  vs.  Crowningshield,  of  Ogden  vs.  Saunders,  and 
of  Boyle  vs.  Zacharie,  in  the  Supreme  Court  of  the  United  States, 
which  settled  the  law  in  the  U.  States  courts,  and  which  are  now  being 
followed  in  all  the  State  courts.  (I  Peters'  Dig.  468,  471.)  Previ- 
ously to  those  decisions,  the  practice  of  a  few  States  was  to  recog- 
nize such  discharge,  under  certain  circumstances.  This  was  the 
practice  in  Pennsylvania,  Maryland  and  Delaware.  Other  States 
have  always  refused  to  recognize  them;  particularly  New  York. 

The  law  is  now  settled,  that  a  discharge  under  the  insolvent  laws 
of  one  State  has  no  operation  in  another,  unless  both  the  parties 
were  citizens  of  the  discharging  State,  and  the  debt  arose  there. 
(12  Wheat.  Rep.  213,  58;  6  Cond.  Rep.  543,  Ogden  vs.  Saunders.) 
A  State  has  the  right  to  pass  insolvent  laws,  applicable  to  its  own 
citizens;  but  not  as  against  citizens  of  other  States.  (6  Peters  348, 
Boyle  vs.  Zacharie  et  al.)  Freeman  being  a  citizen  of  Massachu- 
setts, was  not  bound  by  proceedings  under  the  insolvent  laws  of  Penn- 
sylvania; he  was  not  subject  to  the  jurisdiction  of  their  courts,  and 
could  not  be  drawn  there  even  by  a  personal  notice.  (5  Mass.  Rep. 
509;  10  ib.  337;  8  Pick.  Rep.  194;  13  Mass.  Rep.  1;  1  Troub.  &  Holy's 
Prac.  183.) 

The  early  cases  were  decided  on  loose  notions  of  comity,  and  this 
accounts  for  the  diversity  of  decisions;  but  the  decisions  in  the  Su- 
preme Court  of  the  U.  States  will  control  this  comity,  and  all  the 
States  are  conforming  to  them. 

Fisher  was  not  followed  into  this  State  and  arrested  by  Freeman; 
he  voluntarily  thrust  himself  here,  entered  special  bail  with  a  view 
to  release  the  attachment  which  had  fastened  on  his  lands  here,  took 
the  benefit  of  the  insolvent  laws  of  Pennsylvania,  on  an  assignment 
containing  a  preference,  and  therefore  void  here;  and  now  claims  that 
this  court  shall  recognize  the  Pennsylvania  discharge  and  release  his 
person,  he  having  already  released  the  land  by  surrendering  his  person. 

If  this  assignment  made  in  Pennsylvania,  and  on  which  Fisher 
took  the  benefit  there,  had  been  the  basis  of  an  application  for  the 
benefit  of  our  insolvent  laws,  it  would  have  deprived  him  of  the 
benefit  of  such  laws;  yet  this  court  is  asked  to  extend  a  comity  to  a 
discharge   in   Pennsylvania,   which    would   have    been   illegal   here. 

VOL.  III.  35 
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{Story  Confl.  Lazvs  282-3,  sees.  341-2.)  The  case  of  Bailey  vs.  Seal 
is  not  law;  it  was  not  argued. 

/.  M.  Clayton,  on  the  same  side. — The  proceeding  on  the  habeas 
corpus  has  been  resorted  to  in  this  case,  instead  of  a  motion  to  enter 
an  exoneretur  on  the  bail  piece,  or  an  application  for  the  benefit  of 
our  insolvent  laws;  as  affording  the  applicant  a  fuller  relief  than  he 
could  have  under  either  of  the  other  modes.  The  attempt  then  is  to 
obtain  for  Mr.  Fisher  the  benefit  of  our  insolvent  laws  indirectly. 
Our  act  of  assembly  {Dig.  140,)  makes  any  assignment  preferring 
creditors  void,  and  deprives  the  assignor  of  the  benefit  of  any  insol- 
vent laws  of  this  State.  The  assignment  in  Pennsylvania  contains  a 
preference,  and  is  void  under  our  law.  Does  it  make  any  difference 
that  this  assignment  was  made  in  Pennsylvania?  Not  at  all.  The 
act  of  assembly  excludes  all  such  assignments,  wherever  made,  from 
operation  here.  Though  valid  there,  it  can  have  no  effect  as  to 
property  here.  The  assignment  was  designed  to  operate  here.  It 
was  recorded  here,  with  a  view  to  give  it  validity  as  to  the  land  here. 
If  the  place  of  making  the  assignment  is  to  make  it  valid  or  invalid, 
it  would  be  necessary  only  to  go  out  of  the  State  to  evade  the  law 
of  the  State. 

It  is  apparent  then,  that  after  this  assignment,  Mr.  Fisher,  even  if 
he  could  be  discharged  in  Pennsylvania,  could  never  have  obtained 
a  discharge  under  our  insolvent  laws.  Shall  then,  our  courts  by 
comity  give  an  effect  to  the  Piennsylvania  discharge,  which  it  would 
not  have  by  our  law,  and  which  would  be  a  violation  of  our  law. 
Comity  is  not  to  be  exercised  when  it  conflicts  with  the  law  of  the 
forum.  {Story  ConH.  Laws  30.)  We  do  not  impeach  the  discharge 
in  Pennsylvania.  We  deny  its  effect  here.  It  is  brought  here  to 
bind  lands  here.  Authority  is  claimed  for  it  as  a  decision  of  a  for- 
eign court,  and  the  appeal  is  to  the  comity  of  Delaware.  But  it  is 
shown  to  be  not  only  prejudicial  to  our  own  citizens,  but  in  direct 
violation  of  our  statute  law;  and  this  prevents  our  courts  from  ex- 
tending the  comity  which  would  give  effect  to  such  a  discharge  here. 
It  is  said  that  Pennsylvania  extends  a  like  comity  to  us,  and  some 
early  decisions  are  cited  to  show  it;  but  it  seems  that  since  the  deci- 
sions in  the  Supreme  Court  of  the  United  States,  Pennsylvania  is 
changing  her  position  on  that  subject.  {Troub.  &  Haly's  Prac.) 
And  no  case  has  been  shown  where  they  have  recognized  a  discharge 
made  here,  which  would  have  been  illegal  if  made  there.  As  to  the 
Delaware  cases,  in  McGlensy  &  Wolf  vs.  Goldsmit  &  Goudkop,  the 
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parties  were  all  citizens  of  Pennsylvania,  and  the  decision  was  on 
that  ground.  In  the  case  of  Bailey  vs.  Seal's  bail,  it  does  not  appear 
but  that  both  parties  were  citizens  of  New  York;  and  the  case  was 
not  argued.  The  point  was  not  made.  The  cases  were  not  cited. 
If  the  case  goes  to  the  length  contended  for  it  is  against  principle, 
and  would  not  have  been  so  decided,  if  formally  argued  and  con- 
sidered.    (2  Kent's  Com.  393.) 

Mr.  Wales,  in  reply. — If  the  argument  on  the  other  side  be  correct, 
Fisher  has  no  relief.  He  is  imprisoned  for  life.  He  never  can  have 
the  benefit  of  the  insolvent  laws  of  this  State;  and  this  merely  be- 
cause he  made  an  assignment  in  the  common  form  in  Pennsylvania, 
and  one  which  has  met  the  judicial  sanction  and  approval  of  the 
courts  of  Pennsylvania.  The  application  is  for  the  discharge  of 
the  defendant's  person  from  imprisonment,  on  the  ground  of  a  pre- 
vious discharge  under  the  laws  of  Pennsylvania,  where  this  debt 
originated.  The  question  is  not  whether  the  debt  is  discharged,  to 
which  point  most  of  the  cases  cited  go,  but  it  is  of  the  remedy  for 
enforcing  the  debt;  whether  the  debtor  is  again  liable  to  be  imprison- 
ed for  this  debt,  after  a  discharge  by  the  judgment  of  a  court.  The 
application  for  the  benefit  of  the  insolvent  laws  is  a  judicial  pro- 
ceeding; the  discharge  is  a  judgment  of  the  court.  Will  this  court 
respect  such  judgment  and  give  etfect  to  it?  Why  not?  The  case 
shows  that  the  debtor  was  a  citizen  of  Pennsylvania;  that  the  debt 
arose  and  was  contracted  there;  that  the  creditor.  Freeman,  was 
made  a  party  to  the  proceedings  under  the  insolvent  laws  of  Penn- 
sylvania, so  far  as  notice  could  make  him  a  party.  The  ques- 
tion then  is,  whether  the  discharge  of  the  Court  of  Common  Pleas  of 
Philadelphia,  in  that  proceeding,  does  not  exempt  the  person  of  the 
defendant  from  imprisonment  in  Delaware.  This  is  a  question  to  be 
decided  by  our  own  practice.  The  States  of  this  Union  are  compe- 
tent to  adopt  their  own  rule  on  this  subject;  it  is  conceded  to  be  a 
rule  of  comity,  and  each  State  may  fix  its  own  rules  for  the  applica- 
tion of  this  comity.  Such  a  rule  has  been  established  in  this  State 
and  in  many  others,  in  reference  to  the  effect  of  insolvent  discharges; 
that  one  State  will  give  effect  to  such  discharges  in  another,  so  far 
as  to  exempt  the  party  from  arrest.  (13  Mass.  Rep.  1,  Blanchard 
vs.  Russel.)  The  contract  has  reference  to  the  law  of  the  place 
where  the  contracting  party  lives. 

By  the  comity  of  nations  the  lex  loci  contractus  will  be  held  the 
law  governing  the  case,  imless  such  law  controverts  the  law  or  policy 
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of  the  forum,  or  would  prejudice  the  rights  or  interests  of  their  citi- 
zens. Xow  this  discharge  under  the  insolvent  laws  of  Pennsylvania 
does  neither.  13ut  if  the  assiginncnt  previous  to  the  discharge  were 
sought  to  be  enforced  here,  it  would  be  a  very  different  matter,  and 
the  court  would  not  sustain  it,  because  such  an  assignment  is  pro- 
hibited by  our  law.  Such  was  the  decision  in  Mabcrry  &  Pollard 
vs.  Shisslcr,  (1  Harr.  Rep.  349.)  And  this  is  just  the  distinction  be- 
tween the  cases;  and  answers  all  the  argument  of  Mr.  Clayton. 
They  have  no  ground  of  comjilairit  against  the  assignment,  which  is 
void  as  to  any  operation  here;  and  when  Mr.  Freeman  proceeds 
against  the  property  designed  to  be  covered  by  it  and  not  against 
his  person,  the  validity  of  that  assignment  may  be  tried.  The  as- 
signment and  discharge  were  lawful  in  Pennsylvania;  the  discharge 
a  judgment  of  their  court.  As  such  judgment  it  must  be  respected 
or  not;  and  we  are  not  to  go  behind  it  and  inquire  into  the  legality  of 
the  proceedings.  We  take  the  discharge  as  it  is;  and  the  effect  claim- 
ed for  it;  and  which  has  heretofore  been  given  to  it  by  the  decisions 
of  this  court,  is  to  exempt  the  person  of  the  insolvent  from  arrest  here 
for  the  same  debt.  It  is  not  enough  to  say  that  these  decisions  are  not 
law.  Have  they  shown  any  decision  of  any  court  in  this  State  to  the 
contrary.  The  assignment  in  Pennsylvania,  even  if  before  the  court, 
which  it  is  not,  is  no  violation  of  our  law,  unless  it  is  to  be  en- 
forced in  respect  of  property  here,  or  against  our  citizens:  the  policy 
of  our  law  which  prohibits  such  assignments  here,  would  prevent  our 
courts  from  extending  that  comity  in  relation  to  the  assignment, 
which  it  may  well  extend  to  the  discharge  of  this  defendant,  under 
the  insolvent  laws  of  Pennsylvania.  Neither  is  Mr.  Fisher  claim- 
ing here  any  benefit  of  our  insolvent  laws;  he  only  asks  that  this  court 
shall,  in  the  exercise  of  the  usual  comity  of  States,  give  to  the  Penn- 
sylvania discharge  the  same  effect  as  to  this  debt  here,  which  it  has 
in  Pennsylvania,  where  it  was  made. 

But  it  is  argued  that  Fisher  thrust  himself  into  this  State  and  was 
not  arrested  here.  The  reply  is,  that  his  property  was  seized  here 
on  a  writ  of  foreign  attachment  which  compelled,  and  the  object  of 
which  is,  after  all,  to  compel,  an  appearance.  He  was  then  in  effect 
arrested,  as  his  appearance  was  compelled  here,  and  he  was  after- 
wards arrested  and  imprisoned  here  by  his  bail.  The  question  after 
all  is,  what  effect  will  this  court  give  to  a  discharge  of  a  debtor  un- 
der the'  insolvent  laws  of  Pennsylvania,  of  which  State  he  is  a  citi- 
zen, and  in  which  State  the  debt  arose  and  was  contracted;  the  credi- 
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tor  being  a  citizen  of  Massachusetts.  That  question  depends  upon 
our  own  system  and  decisions.  It  has  not  been  touched  by  any  prin- 
ciple or  ease  cited  on  the  other  side.  Most  of  those  cases,  as  that  in 
12  Wheat.  Rep.,  have  reference  to  discharges  of  the  debt  under  bank- 
rupt laws;  and  not  to  discharges  of  the  person  under  insolvent  laws. 
The  decisions  of  the  United  States  courts  have  been  on  different 
principles  from  those  of  the  State  courts,  refusing  to  extend  this  prin- 
ciple of  comity. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

Bayard,  Chief  Justice: — A  suit  was  instituted  in  the  Superior 
Court  for  this  county,  by  William  Freeman,  a  citizen  of  the  State  of 
Massachusetts,  against  Thomas  Fisher,  a  citizen  of  the  State  of 
Pennsylvania,  by  writ  of  foreign  attachment  returnable  to  October 
term,  1837.  The  attachment  was  dissolved  b}'  putting  in  special 
bail,  and  on  the  26th  of  October,  1810,  John  Keed,  the  special  bail, 
surrendered  Fisher  in  open  court,  who  was  thereupon  committed 
to  the  county  jail.  On  the  same  day,  Fisher  applied  to  the  court 
for  a  writ  of  habeas  corpus,  which  was  accordingly  issued,  directed 
to  the  sheriff,  to  bring  up  his  body.  The  sheriff's  return  states  the 
facts  of  the  institution  of  the  original  suit,  the  surrender  of  Fisher  by 
his  bail,  and  his  commitment  by  the  court. 

Against  this  return,  it  is  suggested  on  behalf  lof  Fisher,  that  the 
cause  of  action  on  which  the  suit  was  brought,  was  the  acceptance 
of  a  bill  of  exchange,  drawn  upon  him  at  Philadelphia,  of  which 
place  he  is  a  resident  citizen,  accepted  there  and  paA'able  there; 
and  that  since  the  acceptance  and  maturity  of  the  bill,  he  has  been 
discharged  from  imprisonment  as  regards  this  claim,  by  the  Court 
of  Common  Pleas  of  the  county  of  Philadelphia,  under  the  insolvent 
laws  of  the  State  of  Pennsylvania.  Fisher  claims  to  be  discharged 
from  imprisonment  here,  on  the  ground  of  a  particular  comity  al- 
ledged  to  exist  between  this  State  and  the  State  of  Pennsylvania; 
the  scope  of  which  is  to  recognize  in  the  judicial  proceedings  of  each 
State,  the  validity  of  the  discharge  from  imprisonment  under  their 
respective  insolvent  laws. 

In  answer  to  this  suggestion,  a  variety  of  pleas  are  filed  on  behalf 
of  Freeman,  which  it  is  not  necessary  to  notice  particularly,  since 
the  discharge  of  Fisher  as  stated  being  admitted,  the  matter  must 
resolve  itself  into  the  simple  question,  whether  such  a  particular  co- 
mity exists  between  the  two  States.     The  case  has  been  argued  on 
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behalf  of  Freeman,  as  if  the  discharge  under  the  insolvent  laws  of 
Pennsylvania  had  been  pleaded  in  bar  to  the  recovery  of  the  debt, 
and  involved  in  its  consequences,  that  provision  of  the  constitution, 
of  the  United  States,  which  prohibits  a  State  from  passing  a  law  im- 
pairing the  obligation  of  contracts,  instead  of  being  an  application 
for  a  mere  discharge  from  imprisonment  as  part  of  the  remedy  fur- 
nished by  the  lex  fori  of  this  State. 

No  distinction  can  be  more  obvious  or  better  settled  tnan  that  be- 
tween the  obligation  of  a  contract,  and  the  remedy  given  by  the 
Legislature  to  enforce  it.  "Imprisonment  (says  Marshall,  C.  J.,  in 
delivering  the  judgment  of  the  Supreme  Court  in  Sturges  vs.  Crow- 
ningshicld,  4  Wheat.  Rep.  200,)  is  no  part  of  the  contract,  and  simply 
to  release  the  prisoner  does  not  impair  its  obligation."  The  same 
point  is  directly  recognized  and  enforced  in  Mason  vs.  Haile,  12 
IV heat.  Rep.  378.  Freeman,  after  the  discharge  of  Fisher  in  Penn- 
sylvania, was  at  liberty  to  sue  him  upon  the  same  contract  wherever 
he  found  him,  but  whether  he  would  have  a  right  to  arrest  his  per- 
son, would  depend  on  the  law  of  the  particular  forum  where  he  sought 
to  enforce  it  Some  States  have  abolished  imprisonment  for  debt 
altogether,  while  others  have  retained  it  with  qualifications.  It  is 
not  pretended  that  the  discharge  in  Pennsylvainia,  operated  propria 
vigore  as  a  discharge  here,  but  simply  that  the  remedy  of  imprison- 
ment, as  part  of  the  law  of  the  forum  in  this  State  is  regulated  by 
the  comity  existing  between  the  two  States.  It  is  true,  that  "the 
comity  of  nations"  as  a  branch  of  international  law,  does  not  require 
that  the  discharge  from  imprisonment  as  part  of  the  remedy  of  the 
forum  in  another  State,  should  be  regarded  here;  since  no  principle 
is  better  established  than  that  the  forms  of  remedies  and  modes  of 
proceeding  are  to  be  regulated  by  the  laws  of  the  place  where  the 
action  is  instituted.  But  a  comity  may  exist  between  two  or  more 
States  in  this  particular,  which  is  an  extension  of  the  general  law. 
The  comity  if  it  exists,  is  not  the  comity  of  the  courts,  but  the  comity 
of  the  States,  "which  (says  Story)  is  administered  and  ascertained 
in  the  same  way  and  guarded  by  the  same  reasoning  by  which  all 
other  principles  of  municipal  law  are  ascertained  and  guarded." 
{Story  Conft.  of  Laws,  37.)  If  the  comity  exists,  we  cannot  look  be- 
hind the  proceedings  of  the  Pennsylvania  court.  And  it  matters  not 
whether  the  parties  were  both  citizens  of  the  State  of  Pennsylvania 
at  the  time  of  the  discharge,  or  Avhether  they  are  citizens  of  this 
State  at  the  present  time,  since  their"  rights  in  relation  to  the  matter 
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under  consideration,  must  be  regulated  solely  by  the  lex  fori  of  this 
State  in  which  the  suit  is  depending,  and  they  can  have  no  other  or 
greater  rights  than  citizens  of  the  State  generally. 

As  to  the  fact  of  the  existence  of  such  a  comity  between  this  State 
and  the  State  of  Pennsylvania,  there  cannot  be  a  doubt.  It  is  a  mat- 
ter of  daily  practice;  has  prevailed  from  the  earliest  period  of  their 
political  existence;  and  is  evidenced  by  the  reports  of  judicial  pro- 
ceedings in  each  State.  {McGlcnsey  &  Wolfe  vs.  McLean,  1  Harr. 
Rep.  466.)  It  had  its  origin  no  doubt  in  the  soundest  principles  of 
policy,  growing  out  of  the  fact  that  the  States  are  conterminous; 
were  subject  originally  to  the  same  proprietary  government;  and 
were  linked  together  by  the  strongest  ties  of  social  and  commercial 
intercourse.  As  this  comity  extends  no  farther  in  its  enlargement 
of  the  general  rules  of  the  comity  of  nations,  than  merely  to  the  dis- 
charge of  the  person  from  imprisonment,  there  is  nothing  in  such  a 
measure  which  is  repugnant  to  the  law  of  this  State.  But  as  to  that 
part  of  the  insolvent  laws  of  Pennsylvania,  which  permits  a  prefer- 
ence of  particular  creditors  in  the  assignment  of  the  debtor's  proper- 
ty, it  would  of  course  be  disregarded  in  the  tribunals  of  this  State, 
and  such  assignment  so  far  as  it  affected  property  within  this  State, 
would  be  absolutely  void,  as  repugnant  to  the  act  of  assembly. 

Thomas  Fisher  is  discharged  from  the  custody  of  the  sheriff,  upon 
payment  of  costs. 

Wales  and  Frame,  for  the  petitioner. 

Bates  and  Clayton,  contra. 


EDWARD  RECORDS,  plaintiff  below,  appellant  vs.  JOHN  BACOX, 
defendant  below,  respondent. 

On  an  appeal  by  a  plaintiff  below  from  a  judgment  before  a  justice  of  the 
peace  in  favor  of  a  defendant,  the  jury  found  a  verdict  for  defendant  for  a 
sum  exceeding  fifty  dollars,  and  the  court  gave  judgment  to  the  full  amount 
of  the  verdict. 

Quere. —  Can  the  plaintiff  below  recover  more  than  $50  on  appeal. 

Appeal  from  a  justice  of  the  peace.  Pro  narr.  in  assumpsit. 
Trial  and  verdict  for  the  defendant  for  a  sum  exceeding  fifty  dollaj-s. 

The  question  arose  whether  the  court  could  render  judgment  in 
favor  of  the  defendant  for  the  amount  of  the  verdict;  and  Mr.  Hamil- 
ton mentioned  a  case  in  Avhich  the  jury  found  a  verdict  for  the  plain- 
tiff below  exceeding  fifty  dollars;  and  it  seemed  to  be  the  general 
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opinion  that  he  could  not  have  judgment  for  more  than  the  extent  of 
the  jurisdiction,  wlieie  he  liad  commenced  his  suit. 

The  act  of  assembly  (Digest  330,)  gives  jurisdiction  to  justices  of 
the  peace  in  certain  civil  actions  "wherein  the  matter  in  demand 
shall  not  exceed  fifty  dollars."  Sec.  8  requires  that  if  the  defendant 
have  any  cross  demand  against  the  plaintilf,  zi'itliiii  the  jitrisdietian 
of  the  justice,  he  shall  bring  it  forward  or  "be  forever  barred  from 
suing  for  or  recovering  the  same."  And  if  such  cross  demand  shall 
exceed  fifty  dollars,  the  defendant  may  bring  it  forward,  but  shall  not 
be  barred  from  recovering  the  same  if  he  do  not.  If  it  shall  appear 
to  the  justice  (or  freeholders)  on  the  trial,  that  there  is  a  sum  due 
the  defendant  less  than  $50,  judgment  shall  be  given  him  for  such 
sum;  or  if  more  than  $oO  the  fact  shall  be  stated  on  the  record,  and 
the  defendant  shall  have  judgment  for  costs,  and  be  at  liberty  to  sue 
for  his  debt  in  any  court  having  jurisdiction  of  the  same.  Sec.  24 
provides  that  appeals  shall  be  proceeded  in  by  declaration,  pleadings 
and  trial  to  judgment  and  execution  as  in  the  other  cases  originally 
instituted  in  the  court.  "And  if  a  judgment  appealed  from  shall  be 
for  a  defendant  in  the  action,  for  a  sum  found  due  to  him,  such  de- 
fendant shall  stand  as  plaintiff  in  the  appeal  and  file  the  declaration; 
and  in  the  appeal  each  party  may  make  demands  against  the  other, 
and  the  jury  by  their  verdict  may  find  a  sum  either  for  plaintiff  or 
defendant,  according  to  the  evidence  before  them,  ni  the  same  man- 
ner as  freeholders  before  the  justice  could  report;  and  judgment  shall 
be  rendered  in  favor  of  the  party  for  whom  a  verdict  shall  be  given, 
for  the  sum  found  for  him. 

The  court  gave  judgment  for  the  full  amount  of  the  verdict. 

Rodney,  for  plaintiff. 

Booth,  for  defendant. 


THOMAS  COOCH'S  les.see  t'.y.  ABRAM  GERRY, tenant  in  possession. 

The  title  of  a  mortgagee  out  of  possession  cannot  be  set  up  by  a  third  person 
as  a  defence  in  an  action  of  ejectment,  at  the  suit  of  a  mortgagor. 

A  mortgagor  in  possession  is  the  real  owner  of  tlie  land:  the  mortgage,  though 
in  form  a  conveyance  of  the  land,  is  a  mere  security  for  the  payment  of 
money;  and  the  mortgagee,  before  foreclosure,  has  but  a  chattel  interest. 

Lands  mortgaged  may,  before  foreclosure,  be  sold  on  execution  against  the 
mortgagor;   and  cannot  be  sold  as  the  land  of  the  mortgagee. 

It  seems  that  the  widow  of  cestui  que  trust  is.  in  this  State,  entitled  to  dotcer. 

Ejectment.     Case  stated. 
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The  case  stated  was,  that  on  the  IGth  of  Xovember,  1815,  AVil- 
liam  Newbold  mortgaged  a  farm,  of  which  the  premises  in  question 
are  a  part,  to  John  Newbold,  to  secure  the  payment  of  money.  John 
Newbold  assigned  this  mortgage  to  (jleorge  Thomas,  who  issued  a 
scire  facias  against  William  Newbold  and  terre-tenants,  and  judg- 
ment was  rendered  thereon;  a  levari  facias  issued  and  the  land  was 
sold  on  the  28th  of  April,  18"^8,  to  Harry  Connelly,  to  whom  the 
sheriff  conveyed  the  same  by  deed  dated  the  15th  of  Xovember, 
1828,  which  deed  was  duly  recorded.  Harry  Connelly  and  wife 
mortgaged  the  premises  by  indenture,  duly  executed  and  recorded, 
to  George  Thomas,  to  secure  the  payment  of  a  sum  of  money;  and 
afterwards,  viz:  2()th  of  January,  1829,  conveyed  a  part  of  the  said 
tract,  (one  acre  and  seven  perches)  to  the  defendant,  Abram  Gerry, 
in  fee  by  deed  duly  executed  and  recorded.  Gerry  went  into  pos- 
session and  improved  the  part  so  conveyed  to  him.  On  the  2-lth  of 
March,  1834,  a  scire  facias  issued  at  the  suit  of  George  Thomas, 
against  Harry  Connelly,  on  the  last  mentioned  mortgage,  to  which 
Connelly  appeared  and  confessed  judgment.  A  levari  facias  issued 
on  said  judgment  and  the  whole  tract,  including  the  part  conveyed 
to  Gerry,  was  sold  by  the  sheriff  to  William  S.  Greiner,  and  con- 
veyed by  deed  duly  executed  and  recorded,  dated  the  8th  of  August, 
183-4.  Greiner  and  wife,  by  indenture  dated  the  1st  of  xVugust  1836, 
conveyed  the  said  land  to  Thomas  Cooch  in  fee.  Thomas  Cooch, 
by  indenture  of  mortgage  dated  August,  1836,  duly  executed  and  re- 
corded, conveyed  the  land,  including  the  premises  in  question,  to 
William  S.  Greiner  for  the  j^ayment  of  a  sum  of  money,  which  is 
yet  due  and  unpaid.  After  this  Cooch  brought  his  action  of  eject- 
ment against  Gerr}-,  who  in  his  defence  set  up  the  title  of  Greiner, 
under  the  mortgage  deed  of  1836;  and  the  question  was,  whether  the 
title  of  a  mortgagee  put  of  possession,  under  an  outstanding  mort- 
gage, Avould  bar  the  recovery  of  the  mortgagor  in  ejectment,  against 
a  third  person  not  claiming  under  the  mortgagee. 

Mr.  Wales,  for  the  defendant,  contended  that  on  the  conveyance 
of  Cooch  to  Greiner  by  mortgage  deed,  the  condition  of  which 
mortgage  was  forfeited,  the  title  of  Greiner  was  complete.  That  the 
title  to  the  land  was  thereafter  in  Greiner  and  not  in  Cooch.  That 
after  the  condition  of  a  mortgage  is  forfeited  the  mortgagee  may 
maintain  ejectment  for  the  land.  He  referred  to  a  case  of  Hinch- 
man  and  Barr,  said  to  have  been  decided  in  the  Circuit  Court  in  the 
Delaware  district,  before  judges  Duval  and  Hall,  to  this  effect. 

VOL.  III.  36 
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Mr.  Gray,  contra,  said: — admitting  that  Greiner  could  recover  in 
ejectment  against  Cooch  on  the  mortgage  deed;  it  did  not  follow  that 
Cooch  could  recover  from  Gerry.  A  mortgage  is  a  mere  security 
for  the  payment  of  a  debt,  and  though  it  operates  as  a  conveyance 
as  between  the  mortgagor  and  mortgagee,  and  subjects  the  mort- 
gagor to  an  action  of  ejectment  to  recover  the  possession  at  the  suit 
of  the  mortgagee  after  condition  broken;  yet  until  the  recovery  in 
ejectment,  the  mortgagor,  as  to  all  the  rest  of  the  world,  is  the  legal 
owner  of  the  land.     A  mortgagor  is  still  a  freeholder. 

Per  Curiam: 

Bayard,  Chief  Justice. — The  question  presented  for  the  considera- 
tion of  the  court  is,  whether  the  tenant  in  possession  not  claiming 
under  the  mortgage,  can  set  up  an  unsatisfied  mortgage  against  the 
mortgagor,  to  prevent  his  recovering  in  ejectment.  The  action  of 
ejectment  is  a  fictitious  remedy  to  try  the  title  to  the  possession  of 
lands,  and  should  be  adapted  to  attain  the  en(]s  of  justice.  The  mort- 
gage is  regarded  both  at  law  and  in  equity,  as  a  mere  security  for 
the  debt;  and  lord  Mansfield  in  the  case  of  the  King  vs.  St.  Michael's, 
{Doug.  Rep.  630,)  says  "it  is  an  affront  to  common  sense  to  say  the 
mortgagor  is  not  the  real  owner;"  that  "the  mortgagee,  notwith- 
standing the  form  has  but  a  chattel,  and  the  mortgage  is  only  a  se- 
curity. In  the  case  of  Jackson  vs.  IVillard,  (4  Johns.  Rep.  43,)  it 
was  decided  by  the  Supreme  Court  of  New  York,  that  lands  mort- 
gaged could  not  be  sold  on  an  execution  against  the  mortgagee  be- 
fore foreclosure  of  the  equity  of  redemption,  though  the  debt  be  due 
and  the  estate  of  the  mortgagee  has  become  absolute  at  law;  and  in 
delivering  the  opinion  of  the  court  in  that  case,  Kent,  chief,  justice,, 
says,  "at  the  time  of  the  sale,  the  mortgaged  premises  continued  to 
be  real  estate  in  the  hands  of  the  mortgagor,  and  liable  to  be  sold  on 
execution  against  him.  Until  foreclosure,  or  at  least  until  possession 
taken,  the  mortgage  remains  in  the  light  of  a  chose  in  action."  And 
in  the  case  of  Collins  vs.  Torry,  (7  Johns.  Rep.  282,)  the  court  ex- 
pressly say  "a  mortgage  before  foreclosure  or  entry,  is  not  now  re- 
garded as  a  legal  estate,  which  a  stranger  can  set  up.  It  can  only 
be  used  by  the  mortgagee  and  his  representatives."  The  result  of 
the  whole  current  of  authorities  is  thus  stated  by  Kent  in  his  com- 
mentaries, vol,  4,  160.  "Except  as  against  the  mortgagee  the  mort- 
gagor while  in  possession  and  before  foreclosure,  is  regarded  as  the 
real  owner  and  a  freeholder,  with  the  civil  and  political  rights  be- 
longing to  that  character;  whereas  the  mortgagee,  notwithstanding 
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the  form  of  the  conveyance,  has  only  a  chattel  interest,  and  his  mort- 
gage is  a  mere  security  for  a  debt."  The  precise  point  presented  in 
this  case  has  also  been  decided  in  the  late  Court  of  Errors  and  Ap- 
peals of  this  State,  in  the  case  of  Robinson  vs.  Harriss'  lessee,  {a) 

Judgment  for  the  plaintiff. 

Gray,  for  plaintiff. 

Wales,  for  defendant. 


GEORGE  BIGGS  vs.  DAVID  T.  RICKARDS  and  JOHN  WRIGHT. 

A  certiorari  is  no  supersedeas  until  served  on  the  justice  and  allowed  by  him. 
Before  such  service  and  allowance  the  party  may  abandon  his  certiorari,  and 

it  is  no  breach  of  his  recognizance  to  prosecute  the  same  with  effect. 
A  judge's  allocatur  to  the  certiorari  is  not  necessary.     It  is  a  writ  of  course. 

Scire  facias  on  a  recognizance  given  by  defendants  conditioned 
to  prosecute  a  writ  of  certiorari. 

The  sci.  fa.,  set  out  the  issuing  the  writ  of  certiorari  and  the  re- 
cognizance taken  thereupon,  with  condition  that  if  the  writ  of  cer- 


(a)  J.  &  8.  Roiinson  vs.  Jesse  Harriss'  lessee.  High  Court  of  Errors 
and  Appeals.  June  term,  1818.  Ejectment.  The  plaintiffs,  tenants  in 
common,  of  the  lands  in  question,  mortgaged  them  to  one  Evans,  and  af- 
terwards conveyed  them  to  Harriss  by  deed  of  bargain  and  sale.  An 
ejectment  was  subsequently  brought  by  Harriss,  to  recover  the  possession 
of  the  premises,  and  J.  &  S.  Robinson  set  up  their  mortgage  to  Evans  in 
bar,  &c. 

Bidgely,  chancellor. —  The  court  below  was  right.  1.  The  Robinsons 
were  estopped  by  their  deed  to  Harriss,  from  setting  up  their  mortgage  to 
Evans ;  they  were  barred  to  aver  against  their  own  act.  {Esp.  457.)  2. 
We  recognize  Doe  ex  dem.,  Bristowe  vs.  Pegge,  (1  Term.  Rep.  759,)  as 
sound  law,  notwithstanding  its  being  overruled  in  the  case  of  Doe  ex 
dem.,  Hodgson  vs.  Staple,  (2  Term  Rep.  684.)  There  was  no  dispute  be- 
tween Harriss  and  Evans ;  the  latter  did  not  interfere  in  the  suit.  Mort- 
gages are,  more  Especially  in  this  State,  to  be  considered  merely  in  the 
light  of  securities  for  the  payment  of  money;  the  mortgagee  is  rarely, 
if  ever,  put  in  possession  of  the  land. 

Note. —  During  the  argument  of  this  case,  the  chancellor  took  occasion 
to  observe  that  the  widow  of  cestui  que  trust  was,  in  this  State,  entitled 
to  her  dower ;  and  that  the  hasty  decisions  which  gave  rise  to  the  rule  in 
the  English  courts  to  the  contrary  were  disregarded.  Godwin  vs.  Wins- 
more,  (2  AtTc.  526.) 
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tiorari  should  not  be  allowed,  or  if  the  said  llickards  should  prose- 
cute the  same  to  effect  or  pay  the  condemnation  money,  &c.,  or 
otherwise  abide  the  judgment  of  the  Superior  Court,  the  recogni- 
zance should  be  void.  It  then  recited  that  "after  the  allowance  of 
said  writ  of  certiorari,"  the  said  Eickards  did  not  prosecute  the  same 
to  effect,  but  did  fail,  &c.  &c.  Pleas,  1st.  That  the  certiorari  was 
never  served  upon  or  delivered  to  the  justice,  and  no  proceedings 
ever  had  thereon.  4th.  That  by  execution  on  the  judgment  on  which 
the  certiorari  was  issued  David  T.  Rickards,  the  defendant  below, 
was  arrested  and  imprisoned,,  and  there  was  never  any  proceeding 
on  the  certiorari.     Demurrer. 

Rodney. — The  very  matter  set  out  in  the  first  plea  is  a  breach  of 
the  condition  of  the  recognizance.  It  can,  therefore,  be  no  plea.  The 
party  is  bound  to  deliver  the  certiorari  to  the  justice  and  prosecute  it. 

The  fourth  plea  is  the  same  matter  with  the  additional  fact,  that 
the  defendant  below  was  imprisoned. 

Wales. — The  party  has  the  right  to.  abandon  his  process  at  any 
time  before  service.  The  certiorari  not  having  been  served  on  the 
justice  was  abandoned.  The  justice  was  not  bound  to  obey  the  cer- 
tiorari unless  the  taking  of  the  recognizance  was  indorsed  upon  it, 
and  this  does  not  appear. 

The  Court: 

Bayard,  Chief  Justice. — The  plaintiff  in  this  case  having  obtained 
judgment  against  the  defendant,  Rickards,  before  a  justice  of  the 
peace,  he  sued  out  of  the  Superior  Court  a  certiorari  according  to 
the  provisions  of  the  act  of  assembly.  The  act  provides  that  a  party 
or  his  attorney  applying  for  a  writ  of  certiorari  to  be  directed  to  a 
justice  of  the  peace,  shall  enter  into  a  recognizance  with  sufficient 
surety  to  the  defendant  before  the  prothonotary,  with  condition  to 
be  void  "//  such  ivrit  shall  not  be  allozved,  or  if  the  plaintiff  therein 
shall  prosecute  said  writ  to  effect  and  pay  the  condemnation  money 
and  all  costs,  or  otherwise  abide  the  judgment  of  the  Superior  Court 
in  the  case,  if  he  fail  to  make  good  his  plea.  {Dig.  358.)  After  ob- 
taining the  writ  from  the  prothonotary  the  defendant,  Rickards,  de- 
termined to  abandon  its  prosecution,  and  never  served  it  upon  the 
justice  of  the  peace,  who  issued  an  execution  upon  the  judgment  ren- 
dered by  him  against  Rickards,  upon  which  he  was  arrested  and  im- 
prisoned. The  plaintiff  then  sued  out  a  scire  facias  against  the  de- 
fendants upon  the  recognizance  which  had  been  entered  into  before 
the  prothonotary  upon  the  issuing  of  the  writ  of  certiorari,  and  to 
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that  scire  facias  the  defendants  filed  two  pleas:  First,  that  the  cer- 
tiorari was  never  served  upon  or  delivered  to  the  justice,  and  no 
proceedings  ever  had  thereon:  Secondly,  that  by  execution  on  the 
judgment  in  reference  to  which  the  certiorari  was  issued,  Kickards 
the  defendant  below  was  arrested  and  imprisoned,  and  that  there 
never  was  any  proceeding  on  the  writ  of  certiorari. 

To  these  pleas  there  is  a  demurrer  and  joinder  in  demurrer.  It 
is  contended  on  the  part  of  the  plaintiff  that  the  defendant,  Kickards, 
having  sued  out  the  writ  of  certiorari  was  bound  to  prosecute  it, 
and  that,  not  having  done  so,  the  recognizance  was  forfeited.  This 
idea  is  founded  upon  a  misconception  of  the  meaning  of  the  terms 
"if  such  writ  shall  not  be  allowed,"  Avhich  are  part  of  the  condition 
of  the  recognizance  and  avoid  it  when  true.  It  has  been  supposed 
that  they  referred  to  an  allowance  of  the  writ  by  a  judge  of  the 
court  out  of  which  the  writ  issued;  and  it  was  at  one  time  the  prac- 
tice to  apply  to  a  judge  for  his  allocatur.  This  practice  has  been 
disused  as  superfluous;  for  the  writ  of  certiorari  is  in  these  cases  a 
writ  of  course,  which  the  party  is  entitled  to  sue  out,  and  which  can- 
not be  denied  to  him.  The  terms  have  reference  to  the  allowance 
of  the  writ  by  the  justice  of  the  peace,  for  until  allowed  by  him  it  is 
no  supersedeas.  Upon  being  served  upon  the  justice  and  allowed 
by  him,  if  no  execution  has  been  issued,  he  has  no  right  afterwards 
to  issue  one;  if  an  execution  has  been  previously  issued  and  deliver- 
ed to  a  constable,  he  should  regularly  issue  a  supersedeas  to  the  con- 
stable. (1  Bac.  Ah.  356,  letter  G.  tit.  Cert.;  Regina  vs.  Nash.  Salk. 
147;  Cress  vs.  Smith  et  al.  Salk.  148.)  If  the  justice  refuses  to  allow 
the  writ  when  he  should,  he  may  be  compelled  to  do  so  by  attach- 
ment. (S.  C.  Salk.  149.)  The  act  of  assembly  itself  provides,  that 
if  the  writ  of  certiorari  be  not  indorsed  by  the  prothonotary  with 
the  words  "recognisance  taken  and  approved,"  the  justice  shall  not 
obey  it.  (Dig.  358.)  By  the  terms  of  the  recognizance  then,  when- 
ever it  appears  that  the  writ  of  certiorari  has  not  been  alloived  by  the 
justice,  the  recognizance  is  void,  let  the  reason  of  the  disallowance 
be  what  it  may.  If  the  writ  has  been  served  upon  the  justice  and 
allowed  by  him,  it  is  a  supersedeas  to  further  proceedings,  and  it  is 
then  out  of  the  power  of  the  party  suing  it  to  abandon  it,  but  he  is 
bound  in  the  words  of  the  recognizance  "to  prosecute  it  to  effect" 
or  else  the  recognizance  is  forfeited.  But  if  it  is  not  served  upon  him, 
it  cannot  of  course  be  allowed;  it  is  no  supersedeas  to  further  pro- 
ceedings, and  no  one  is  impeded  or  injured  by  it;  and  the  result  of 
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the  whole  is,  that  the  party  who  sued  it  out,  after  having  paid  for  the 
writ,  and  been  at  the  trouble  of  finding  a  sufficient  surety,  takes  no- 
thing by  it.  It  is  clearly  then  a  necessary  consequence  of  the  terms 
of  the  condition  of  the  recognizance,  that  the  party  suing  out  the 
writ  may  abandon  its  prosecution  by  omitting  to  serve  it  upon  the 
justice,  and  as  that  is  the  precise  allegation  of  the  pleas,  the  truth  of 
which  is  admitted  by  the  demurrer,  judgment  must  be  given  for  the 
defendants. 

Demurrer  overruled  and  judgment  for  defendants. 

Rodney,  for  plaintiff. 

Wales,  for  the  defendants. 


JOHN  L.  MORKIS'  Ex'rs.  vs.  WILLIAM  HERDMAN. 

On  a  count  on  a  promise  to  a  testator,  evidence  of  a  promise  to  the  executor 
is  not  admissible  to  take  the  case  out  of  the  act  of  limitation. 

Assumpsit.  The  narr.  contained  a  single  count  on  a  promise  to 
the  testator.  Pleas  non-assumpsit,  payment  and  the  act  of  limitation. 
Replication  and  issues. 

On  the  trial  evidence  was  offered  of  a  promise  to  the  executors, 
and  objected  to  as  not  applicable  to  the  issue,  which  was  on  a  pro- 
mise to  the  testator.     {Chitty  on  Cont.  324.) 

It  was  admitted  that  the  English  law  was  such,  because  the  pro- 
mise is  there  regarded  as  a  new  cause  of  action;  but  it  was  said  that 
our  courts  have  in  effect  held  otherwise;  the  Court  of  Appeals  hav- 
ing decided  that  the  suit  was  upon  the  old  cause  of  action,  the  new 
promise  being  regarded  merely  as  waiving  the  act  of  limitations. 
(1  Harr.  Rep.  204,  Nezvlin  vs.  Duncan.) 

But  it  was  said  that  the  decision  in  that  case  expressly  recognized 
the  necessity  of  counting  on  the  promise  intended  to  be  proved.  The 
question  was  one  of  pleading,  entirely  apart  from  a  consideration  of 
the  cause  of  action.  It  depends  on  the  principle,  that  a  party  must 
recover  secundum  allegata  et  probata. 

To  which  it  was  replied,  that  upon  a  decision  that  the  original 
cause  of  action  was  revived  by  the  new  promise,  which  is  not  in 
itself  a  new  cause  of  action,  it  followed  that  the  cause  of  action  to 
be  declared  on  was  the  old  one  and  no  other.  The  promise  to  the 
executor  had  no  other  operation  than  to  remove  the  act  of  limitation, 
not  being  in  itself  any  ground  of  action.     Such  was  the  case  of 
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A'Court  vs.  Cross,  though  it  was  there  held  that  the  new  promise 
was  a  distinct  cause  of  action.  It  necessarily  followed  from  that 
principle  that  there  must  be  a  count  on  the  new  promise;  but  accord- 
ing to  the  decision  of  our  Court  of  Appeals  that  the  new  promise 
merely  removes  the  act  of  limitation,  and  does  not  constitute  a  new 
cause  of  action,  there,  was  no  necessity  of  counting  upon  it.  In  our 
practice  it  must  be  taken  that  we  have  replied  the  new  promise  to 
the  plea  of  the  act  of  limitation. 

But  the  Court  thought  otherwise,  and  said: — this  case  does  not 
depend  on  that  principle,  it  depends  on  a  simple  question  of  plead- 
ing, and  the  application  of  evidence  to  the  pleading.  Here  is  an 
action  by  executors,  as  such,  declaring  on  a  debt  due  to  the  tes- 
tator; the  plea  is  the  act  of  limitation,  and  there  is  a  replication 
without  being  drawn  out.  What  is  that  replication?  That  there 
was  a  promise  to  the  testator  within  three  years.  It  cannot  be 
that  there  was  a  promise  to  the  executor,  because  that  would  be 
a  departure  in  the  pleading.  If  there  had  been  two  counts,  one  on 
a  promise  to  the  testator,  and  another  on  a  promise  to  the  executors, 
a  plea  of  the  act  of  limitation  and  general  replication,  such  a  replica- 
tion being  applicable  to  both  counts,  would  admit  the  evidence.  But 
here  the  plaintiff  has  presented  his  case  on  a  single  point,  a  debt  due 
to  the  testator,  and  promise  made  to  him  within  the  three  years;  he 
must  recover  if  at  all  by  applying  his  proof  to  his  case  as  presented 
which  excludes  evidence  of  a  promise  to  the  executor,  even  to  re- 
vive a  debt  due.  to  the  testator.  (1  Harr.  Rep.  207,  Nezvlin  vs.  Dun- 
can; 2  Sound.  PI.  &  Evid.  151,  642.) 

The  plaintiff  then  proposed  to  prove  an  admission  of  defendant, 
made  to  the  executors  after  the  death  of  Doct.  Morris  of  an  unsettled 
account  between  them,  as  evidence  of  the  indebtedness  and  promise 
to  the  testator;  but  the  court  thought  it  the  same  question  in  a  dif- 
ferent form  and  rejected  such  evidence;  upon  which  the  plaintiff  suf- 
fered a  nonsuit. 

/.  A.  Bayard,  for  plaintiff. 

Gray  and  Rogers,  jr.  for  defendant. 
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JAMES  H,  BOGGS  vs.  JACOB  VANDYKE  and  EDWARD 

RECORDS. 

An  officer  is  not  justified  in  opening  an  outer  door  to  seize  goods  under  execu- 
tion process. 

This  was  an  action  of  trespass  vi  et  arniis,  for  entering  plaintiff's 
house  and  taking  his  goods.  The  defendant,  Vandyke,  was  an  offi- 
cer and  Records  the  phiintiff  in  an  execution  against  Boggs,  aaid 
they  justified  under  this  process. 

Replication  to  the  plea  of  justification  "excess  and  abuse  of  the 
authority  under  which  defendants  justify." 

It  appeared  that  the  officer  had  entered  the  house  without  permis- 
sion, the  outer  door  being  shut;  and  had  seized  the  plaintiff's  goods 
and  taken  them  away;  and  it  was  insisted  that  this  was  sufficient  to 
support  the  action.     (Scmayii's  case,  1  Smith's  leading  cases  39.) 

For  the  defendants  it  was  urged  that  there  could  be  no  abuse  of 
process  unless  there  was  excess  of  the  authority  given  by  the  pro- 
cess. If  the  officer  do  nothing  but  what  his  writ  allows,  he  cannot 
be  guilty  of  an  abuse  of  process.  Vandyke  was  authorized  and  re- 
quired by  his  writ  to  seize  all  of  Boggs'  goods,  even  the  bed;  and 
he  was  justified,  after  stating  liis  authority,  to  break  the  house.  He 
was  at  least  authorized  to  lift  the  latch  of  the  door,  which  is  all  that 
was  done  in  this  case. 

But  the  Court  charged  that  an  officer  has  no  right  to  open  an  outer 
door  if  it  be  closed,  for  the  purpose  of  levying  an  execution;  if  the 
door  be  open  he  may  go  in  and  make  his  seizure;  if  the  door  be 
closed  and  the  officer  raps  at  the  door  and  receives  permission  from 
the  persons  Avithin  to  enter,  or  if  the  door  be  opened  to  him.  he  may 
enter;  but  without  such  permission  he  cannot  enter,  and  his  doing  so 
would  make  him  a  trespasser  ab  initio.  As  the  pleadings  stand  in 
this  case  the  issue  is  upon  the  fact  whether  the  plaintiff's  door  was 
opened  by  the  officer,  there  being  no  rejoinder  of  a  license  or  authori- 
ty from  any  one  within  to  enter.  (See  Prcttyman  vs.  Dean  et  al.,  2 
Harr.  Rep.  494,  and  State  vs.  Coxe,  Ibid  495  note.) 

An  officer  is  not  bound  to  leave  goods  with  a  defendant;  he  may 
take  them  away.  Yet  he  might  be  guilty  of  an  excess  by  taking  en- 
tirely too  much,  as  a  thousand  dollars  worth  of  property  to  satisfy  a 
demand  of  a  hundred  dollars;  or  by  taking  improper  articles,  as  the 
apparel  from  a  man's  person,  <S:c. 

The  plaintiff  had  a  verdict  for  nominal  damages. 

Rodney,  for  plaintiff. 

Rogers,  jr.  and  Booth,  for  defendants. 
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ISAxlC  H.  KEGISTEK  vs.  SAMUEL  CASPERSON  and  WILLIAM 

SIIUTE. 

Certiorari  to  Justice  Yeach.  Action  on  a  promissory  note  for 
$45,  given  by  C'asi)erson  to  Shute,  and  indorsed  by  him  to  Register. 
Joint  action  and  judgment  against  the  drawer  and  indorser. 

This  was  the  exception;  and  the  court  reversed  the  judgment  on 
this  ground;  because  the  liabilities  of  drawer  and  indorser  being 
separate  and  distinct,  arising  from  several  contracts,  and  not  from  a 
joint  contract,  they  could  not  be  sued  jointly. 

Booth,  for  exceptants. 


FARMERS'  BANK,  use  of  William  Herdman  vs.  ISAAC  GRANT- 
HAM'S terre-tenants. 

Land  sold  under  the  mortgage  of  a  devisee  will  not  discharge  a  judgment 
against  the  testator. 

I.  G.  confessed  a  judgment  to  the  bank  and  afterwards  devised  his  lands  to 
T.  J.,  who  executed  a  mortgage  under  which  the  lands  so  devised  were  sold. 
The  sheriff  applied  a  part  of  the  proceeds  to  the  bank's  judgment  vs.  I.  G. 
The  mortgage  creditor  sued  the  sheriff  for  the  money  so  paid  and  recovered; 
the  sheriff  tlien  brought  suit  against  the  bank  to  recover  back  the  money 
and  failed  he  then  took  an  assignment  of  the  bank's  judgment  vs.  T.  G., 
and  recovered  the  amount  from  the  terre-tenants;  it  being  held  —  1st.,  that 
the  payment  of  any  part  of  the  proceeds  of  sale  imder  the  mortgage  of  T.  J. 
to  the  judgment  of  I.  G..  was  a  misapplication  of  the  fund  by  the  sheriff; 
2d.,  that  the  sheriff  was  liable  to  the  mortgage  creditor  for  the  full  amount 
of  sales  imder  the  mortgage ;  3d.,  that  the  sheriff  could  not  recover  it  back 
from  the  bank  as  money  paid  on  a  mif^take,  it  being  but  a  mistake  of  law; 
and  4th.,  that  the  payment  to  the  bank  by  the  sheriff  in  thus  misapplying 
the  money  did  not  operate  as  a  discharge  or  payment  of  the  judgment,  the 
same  having  never  been  satisfied,  and  that  the  judgment  still  bound  the 
land. 

Scire  facias  on  a  judgment.  Pleas  payment;  and  that  under  a 
writ  of  levari  facias  in  favor  of  Joseph  Sawyer,  use  of  Samuel 
McDowell  vs.  Thomas  Jaquett  and  others,  William  Herdman,  then 
sheriff,  sold  lands  upon  which  the  judgment  mentioned  in  the  scire 
facias  was  a  prior  lien,  and  that  out  of  the  proceeds  of  said  sale  the 
bank  received  payment  and  full  satisfaction  for  the  amount  due  on 
said  judgment. 

The  facts  in  the  case  were  these: — Isaac  Grantham  in  his  lifetime, 
gave  a  bond  and  judgment  to  the  Farmers'  Bank;  he  died,  having 
devised  his  lands  bound  by  that  judgment  to  Thomas  Jaquett,  whom 
he  made  his  executor.     Jaquett  mortgaged  the  land  to  Sawyer,  who 
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assigned  the  mortgage  to  McDowell;  McDowell  executed  the  mort- 
gage and  sold  Jaquett's  land;  being  the  same  land  bound  by  Gran- 
tham's judgment.  The  bank  demanded  payment  of  their  judgment 
out  of  the  proceeds  of  sale;  the  sheriff  paid  it  to  the  bank;  McDow- 
ell brought  suit  against  him,  claiming  the  whole  proceeds  of  sale  as 
applicable  to  his  mortgage,  and  recovered;  Herdman  then  sued  the 
bank  to  recover  back  the  money  so  paid  to  them  in  ignorance  of  the 
law,  and  failed  to  recover;  the  bank  then  assigned  to  him  the  judg- 
ment against  Grantham,  which  judgment  had  not  been  satisfied  upon 
the  record;  and  Herdman  as  such  assignee  sued  out  the  scire  facias 
against  Grantham's  terre-tenants. 

Rodney,  for  defendants,  insisted  that  the  payment  made  by  Herd- 
man  to  the  bank,  out  of  the  proceeds  of  Jaquett's  land  bound  by  the 
judgment,  was  a  satisfaction  of  that  judgment;  and  that  no  proceed- 
ings could  be  had  upon  that  judgment  either  by  the  bank  or  by  its 
assignee;  notwithstanding  it  afterwards  turned  out  that  the  proceeds 
of  sale  of  Jaquett's  land  were  not  applicable  to  that  judgment,  and 
Herdman  had  to  pay  them  to  other  claimants.  He  put  the  case  of 
a  sale  by  a  sheriff  on  two  executions  for  an  amount  sufficient  to 
satisfy  only  one,  and  an  application  of  the  money  to  the  younger 
execution,  would  it  not  be  a  satisfaction  of  that  execution?  and  could 
the  sheriff  resort  to  the  defendant,  after  he  was  compelled  to  pay  the 
first  execution?  So  of  the  payment  of  the  proceeds  of  sale  to  a  ju- 
nior recognizance,  there  being  an  older  one  unsatisfied. 

Gray  and  Rogers,  for  the  plaintiff,  contended — 1st.  That  the  facts 
above  stated,  did  not  sustain  the  plea  of  payment,  either  as  pleaded 
generally;  or  as  specially  pleaded,  of  payment  out  of  the  sale  of  lands 
bound  by  the  judgment  of  Grantham;  a  sale  made  on  the  mortgage 
of  the  devisee  of  Grantham.  They  contended  that  these  special  pleas 
amounted  to  no  more  than  a  plea  of  payment;  and  that  under  them 
evidence  of  a  mere  legal  discharge  was  not  admissible.  (1  Harr. 
Rep.  23.)  The  question  then  was,  whether  the  facts  amounted  to  a 
payment  of  this  judgment.  Those  facts  were,  that  Wm.  Herdman, 
on  a  certain  day,  paid  into  bank  a  certain  sum  of  money,  and  on  the 
same  day  Isaac  Grantham's  account  in  bank  was  credited  with  a 
similar  sum;  the  judgment  still  remaining  open,  and  being  now  as- 
signed by  the  bank  to  Herdman.  There  was  no  payment  of  the 
judgment;  it  was  not  even  a  legal  discharge;  the  law  being  as  it  has 
been  decided  by  this  court,  that  the  proceeds  of  sale  of  Jaquett's 
land,  (the  devisee)  upon  a  mortgage  made  by  Jaquett,  and  for  the 
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payment  of  his  debts,  were  not  applicable  to  the  judgment  of  Gran- 
tham, which  bound  upon  the  same  land;  and  such  a  sale  did  not 
discharge  the  judgment  against  Grantham. 
Per  Curiam. 

Bayard,  Chief  Justice. — The  question  is,  whether  this  judgment 
has  been  paid?  The  defendant  may  pay  himself,  or  any  one  may 
pay  in  his  behalf  by  his  consent  given  either  before  or  after.  To 
make  a  payment  there  must  be  an  intention  to  pay  and  to  receive 
payment.  Sheriff  Herdman  having  sold  the  lands  of  Jaquett,  bound 
by  the  judgment  of  Grantham,  ^Jaid  a  part  of  the  proceeds  in  satis- 
faction of  that  judgment.  AVhat  was  the  effect  of  that  payment? 
Did  it  satisfy  and  discharge  the  judgment  against  Grantham  or  not? 
Mr.  Herdman  certainly  did  not  intend  to  pay  this  debt  for  the  bene- 
fit of  the  heirs  of  Grantham.  As  sheriff  he  applied  certain  funds  in 
his  hands,  belonging  to  Grantham's  heirs,  in  satisfaction  of  the  judg- 
ment. But  this  he  could  not  do.  It  was,  therefore,  no  payment  by 
or  in  behalf  of  the  heirs  of  Grantham.  Was  it  a  payment  by  Herd- 
man  in  his  own  behalf?  This  could  not  be  without  the  intention  so 
to  pay;  and  the  effect  of  such  a  payment  would  not  be  to  discharge 
the  judgment  as  against  the  defendants;  the  judgment,  therefore,  not 
being  discharged,  it  was  competent  for  the  bank  to  assign  it  to  Herd- 
man,  as  to  a  purchaser.  The  cases  put  illustrate  our  view  of  this 
case.  If  a  sheriff  having  two  writs  of  fi.  fa.  both  levied  on  the  de- 
fendant's property,  sells  to  an  amount  sufficient  to  cover  the  ^rst 
writ,  and  applies  the  money  to  the  second;  he  is  liable  to  the  first 
execution  creditor  for  the  misaj^plication  of  the  money;  he  cannot 
recover  it  back  from  the  plaintiff  in  the  second  execution,  as  money 
paid  under  mistake  of  the  laiv;  and  he  cannot  recover  it  again  from 
the  defendant,  because  the  payment  satisfies  the  second  execution  and 
the  judgment  on  which  it  issued,  and  no  assignment  of  that  judgment 
could  authorize  him  to  issue  an  alias  execution  upon  it.  The  sheriff 
had  a  right  to  sell  on  that  execution;  his  application  of  the  money  to 
it,  whether  right  or  wrong,  had  the  effect  to  pay  off  and  satisfy  the 
second  execution  and  judgment  in  law,  as  his  return  to  the  writ 
would  be  a  satisfaction  of  the  judgment  in  fact.  In  this  case  the 
sheriff  could  not  by  any  application  of  the  money  arising  out  of  the 
sale  of  Jaquett's  land,  legally  satisfy  and  discharge  the  judgment 
which  Grantham  owed  to  the  bank.  He  had  no  power  or  authority 
as  sheriff  to  sell  the  land  so  as  to  discharge  it  from  the  lien  of  that 
judgment.     The  judgment  remained  and  the  lien  existed  still.     If 
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then  his  subsequent  payment  of  the  money  to  the  bank  is  to  be  re- 
garded as  a  payment  and  discharge  of  the  judgment,  it  must  be  on 
the  idea  of  a  personal  payment  by  Herdman  in  behalf  of  the  defend- 
ants, and  not  as  an  official  application  of  funds  in  his  hands  as 
sheriff.  But  the  case  before  us  excludes  this  supposition.  The  same 
distinction  answers  the  last  case  put.  The  sheriff  may  apply  the 
proceeds  to  the  recognizance  and  thereby  discharge  it;  and  if  he  does 
misapply  it  he  can  have  no  remedy  through  the  recognisance. 

Gray  and  Rogers,  jr.,  for  plaintiff. 

Rodney,  for  defendant. 


JAMES  MENDEXHALL'S  Ex'r.  vs.  JAMES  OCHELTREE'S  Ex'r. 

In  a  sci.  fa.  on  a  mortgage  against  the  executor  of  the  mortgagor  alone  the 
executor  cannot  plead  a  plea  that  belongs  exclusively  to  the  heir  or  terre- 
tenant;  as  that  the  mortgagor  in  fee  had  only  a  life  estate  in  the  promises. 

A  sale  under  such  a  sci.  fa-  would  not  prejudice  the  heir  or  terre-tenant  beyond 
the  interest  of  the  mortgagor. 

Scire  facias  on  a  mortgage.  Pleas  payment,  and  that  James 
Ocheltree,  the  mortgagor,  had  no  interest  or  estate  in  the  mortgaged 
premises  other  than  a  life  estate  which  has  terminated  by  his  death. 

Mr.  Wales  moved  to  strike  out  this  last  plea. 

Per  Curiam. — The  question  is,  whether  a  plea  which  purports  to 
try  the  title  of  the  mortgagor  in  the  mortgaged  premises  can  be 
pleaded  in  a  scire  facias  on  the  mortgage  against  the  executor,  and 
not  against  the  heirs  or  terre-tenants.  We  think  not.  This  is  a  pro- 
ceeding against  the  executor,  and  to  which  the  heir  is  no  party.  The 
executor  may  plead  any  lawful  plea  in  avoidance  of  the  deed,  as  non 
est  factum,  payment,  &c.,  but  he  cannot  deny  the  mortgagor's  title, 
w^hich  is  expressed  on  the  mortgage  to  be  a  fee.  Nor  is  it  necessary 
to  the  protection  of  the  heir  that  he  should  be  allowed  to  plead  thus. 
The  sale  on  a  levari  facias  issued  on  any  judgment  now  to  be  re- 
covered, would  be  of  no  more  than  the  mortgagor's  estate,  whatever 
it  is;  discharged  of  the  equity  of  redemption,  and  all  other  incum- 
brances of  the  mortgagor.  {Dig.  206.)  It  would  be  monstrous  to 
extend  it  further.  It  Avould  be  to  sell  one  man's  land  on  the  mort- 
gage of  another  without  notice  or  remedy. 

Plea  struck  out  and  judgment  for  plaintiff. 

Wales,  for  plaintiff. 

W.  H.  Rogers,  for  defendant. 
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WILLIAM  E.  PERRY  vs.  CHARLES  FOSTER. 

A  sale  of  personal  property  without  a  change  of  possession  is  void  as  to  cred- 
itors, &c. 

But  if  the  sale  be  by  public  auction,  and  bona  fide,  it  is  not  void  though  the 
iproperty  be  ^eft  in  the  vendor's  possession. 

This  was  an  action  of  replevin  to  try  the  right  of  property  in  a 
horse. 

Samuel  Price  was  the  tenant  of  William  E.  Perry.  His  goods 
were  sold  by  constable  Sutton  on  execution  process,  and  Perry 
bought  the  horse  at  the  public  vendue,  and  left  it  in  Price's  posses- 
sion. Constable  Foster,  subsequently  levied  on  the  horse  as  Price's 
property  on  execution  process. 

Price  proved  that  Perry  left  the  horse  with  him  for  a  limited  time, 
with  authority  to  sell;  promising  to  give  him  a  part  of  what  the  horse 
should  sellior. 

For  the  defendant  it  was  contended  that  this  was  a  collusive  and 
fraudulent  sale;  and  prohibited  by  our  act  of  14  Geo.  2.  {Digest  75.) 
In  every  case  of  sale  without  parting  with  the  possession  it  is  deem- 
ed fraudulent,  as  to  subsequent  creditors  and  purchasers,  and  there- 
fore void. 

Mr.  Booth,  contra,  argued  that  our  act  of  assembly  has  reference 
to  private  transactions  of  sale,  unaccompanied  by  possession.  It  has 
been  decided  in  reference  to  a  public  sale,  that  it  was  not  within  the 
Stat,  of  Eliz.;  nor  is  it  within  our  statute.  There  is  no  danger  of 
frauds  from  such  sales.  (10  Com.  Laiv  Rep.  442;  4  Taunt.  823.) 
One  is  not  prohibited  by  law  from  purchasing  goods  of  another 
at  a  public  sale  and  leaving  them  in  his  possession.  Such  a  trans- 
action is  neither  within  the  letter,  spirit,  or  object  of  our  act.  In 
Twyne's  case  it  was  decided  that  a  private  purchase  without  pos- 
session was  a  badge  of  fraud;  the  Stat.  13  Eliz.  ch.  5,  made  it  actually 
fraudulent;  and  our  act  does  no  more.  Yet,  in  England,  neither  the 
common  law  nor  the  Stat.  Eliz.  extends  to  a  purchase  at  public  ven- 
due. 

The  Court: 

Bayard,  Chief  Justice  to  the  jury: — The  question  is,  whether  the 
horse  at  the  time  of  the  taking  was  the  property  of  Price,  or  of  Perry.' 
The  evidence  on  the  part  of  the  plaintiff  is,  that  he  bought  the  horse 
at  a  public  sale  by  a  constable.  It  is  objected  to  this  that  the  pur- 
chase was  not  bona  fide;  that  Perry  bought  the  horse  for  Price;  that 
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there  was  no  change  of  possession;  and  that  even  if  there  was  a  pur- 
chase it  was  void  as  against  creditors  under  our  act  of  assembly, 
because  tliere  was  no  transfer  of  the  possession. 

In  cases  of  sale  without  a  change  of  possession,  if  nothing  more 
appears,  it  is  void;  but  in  case  of  a  public  sale  the  same  mischief  is 
not  to  be  apprehended,  and  it  will  always  be  a  question  for  the  jury 
whether  the  sale  was  bona  fide.  If  in  good  faith  it  would  be  a  valid 
sale  and  transfer  of  the  property,  even  though  the  purchaser  should 
from  motives  of  humanity  leave  the  property  in  the  vendor's  or  de- 
fendant's possession.  If,  therefore,  the  jury  in  this  case  think  that  at 
this  constable's  sale  Perry  bought  this  horse  bona  fide,  as  his  own, 
and  lent  him  to  Price,  the  verdict  should  be  for  the  plaintiff,  for  no- 
minal damages;  if  that  the  sale  was  not  in  good  faith;  or  the  pur- 
chase was  made  for  Price,  meaning  that  Price  should  continue  the 
owner,  the  verdict  should  be  for  the  defendant,  and  for  the  value  of 
the  horse,  which  the  parties  agree  shall  be  assessed  by  the  jury. 

In  the  naked  case  of  a  sale  Avhere  nothing  appears  but  the  sale 
and  non-delivery  of  j)ossession  the  transaction  is  per  se  void;  but  in 
cases  of  public  sale  by  auction,  as  the  great  badge  of  fraud,  secrecy, 
is  wanting,  the  transaction  is  not  void  per  se,  but  it  must  be  left  to 
the  jury  to  say  whether  the  sale  is  conducted  in  good  faith. 

Booth,  for  plaintiif. 

IV.  H.  Rosters,  for  defendant. 


THE  STATE  OF  DELAWARE  z-^.  THE  WILMIXiGTON  CITY 

COUNCIL. 

The  office  of  treasurer  of  a  public  corporation  (such  as  the  city  of  Wilming- 
ton,) is  not  a  "  civil  office  in  this  State  "  within  the  meaning  of  the  consti- 
tutional exclusion  of  the  clergy  from  civil  office. 

In  corporations  aggregate,  where  the  principle  of  election  is  not  specified  in  the 
charter,  it  requires  a  majority  of  the  corporators  voting  to  elept  to  office, 
contrary  in  this  respect  to  the  plurality  principle  which  governs  in  all  elec- 
tions in  this  State. 

The  Superior  Court  has  power  to  issue  a  mandamus  "to  the  city  council  of  the 
city  of  Wilmington,  commanding  them  to  judge  according  to  law  in  the  ad- 
mission of  corporation  officers,  though  they  are  the  judges  of  the  election 
returns  and  qualifications  of  their  officers. 

Rule  on  the  city  council  of  the  city  of  Wilmington,  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  them  to  admit  John 
Hagany  to  the  office  of  city  treasurer. 


State  us.  Wilmington  City  Council.  295 

The  following  facts  were  agreed  ui)on. 

At  an  election  held  in  the  city  of  Wilmington,  on  the  13th  Octo- 
ber last,  nine  hundred  and  eighty-six  votes  were  cast  for  city  trea- 
surer; of  which  John  Hagany  received  four  hundred  and  ninety; 
Henry  Hicks  four  hundred  and  eighty-nine;  George  Keynolds  five; 
Allen  Thompson  one;  and  John  M'Olung  one  vote.  John  Hag- 
any was  and  is  an  ordained  preacher  of  the  gospel,  in  the  exercise 
of  his  clerical  functions.  The  city  council  at  a  meeting  regularly 
held  on  the  14th  and  loth  of  October,  for  the  purpose  of  judging  of 
the  election  returns  and  qualifications  of  members  of  council  and 
officers  eligible  at  that  election,  decided  that  John  Hagany  was  not 
qualified  to  act  as  city  treasurer,  and  that  there  had  been  a  failure 
to  elect  a  city  treasurer  at  that  election;  prout  said  resolutions  passed. 

Wales,  in  support  of  the  rule. — The  principal  question  is,  whether 
an  ordained  preacher  of  the  gospel  is  ineligible  to  the  office  of  trea- 
surer of  the  city  of  AVilmington.  For  the  relator  we  contend  that 
the  office  of  treasurer  of  the  city  of  Wilmington  is  not  an  office  in 
this  State,  such  as  is  embraced  within  the  meaning  of  the  constitution. 
"Art  7  sec.  8.  The  rights,  privileges,  immunities  and  estates  of  reli- 
gious societies  and  corporate  bodies,  shall  remain  as  if  the  constitution 
of  this  State  had  not  been  altered.  No  ordained  clergyman  or  ordain- 
ed preacher  of  the  gospel  of  any  denomination,  shall  be  capable  of 
holding  any  civil  office  in  this  State,  or  of  being  a  member  of  either 
branch  of  the  Legislature,  while  he  continues  in,  the  exercise  of  the 
pastoral  or  clerical  functions." 

What  is  a  "civil  office?"  Such  an  office  as  is  created  by  the 
constitution;  such  offices  as  appertain  to  the  State  at  large;  and  are 
filled  by  appointment  of  the  Executive,  if  not  otherwise  provided  for 
by  the  constitution  itself:  not  the  office  of  a  corporation.  {Crahhe's 
Synonyms. — State — Realm — Commomvealth;  Johnson's  Diet. — State 
— Civil;  Webster's  Diet. — State.)  Has  the  city  treasurer  any  duty 
to  perform  to  the  State;  any  responsibility  to  the  body  politic,  any 
power  arising  from  the  State?  He  is  merely  a  ministerial  officer  of 
the  corporation,  like  the  cashier  of  a  bank;  the  treasurer  of  a  railroad 
company;  of  a  ditch  or  marsh  company.  (4  Dallas  229,  Com.  vs. 
Dallas;  3  Yeates'  Rep.  300,  5".  C.) 

The  office  of  treasurer  of  the  borough  of  Wilmington  was  an  of- 
fice existing  long  before  the  formation  of  the  constitution,  as  a  cor- 
porate office,  and  is  not  subject  to  this  restriction.  By  the  consti- 
tution of  the  United  States  the  general  government  has  exclusive 
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jurisdiction  over  the  District  of  Columbia,  which  embraces  several 
cities;  yet  the  officers  of  these  city  corporations  have  never  been 
deemed  United  States'  officers.  The  policy  of  the  constitution  in 
excluding  ministers  of  the  gospel  from  State  offices,  does  not  apply 
to  mere  corporation  offices.  The  object  was  to  exclude  the  influ- 
ence of  the  church  from  State  affairs.  (2  Harr.  Rep.  92-3,  Gray  vs. 
State.) 

J.  A.  Bayard,  contra. — In  the  construction  of  all  organic  laws  the 
court  look  more  to  the  principle  which  the  framers  intended  to  an- 
nounce, than  in  the  construction  of  mere  legislative  enactments. 
This  may  be  illustrated  by  the  case  from  Dallas.  The  object  in 
that  case  was  to  prevent  the  officers  of  the  U.  S.  from  interference 
in  State  offices:  it  applied  only  to  such  offices  as  were  strictly  State 
offices,  for  there  was  no  danger  of  such  influence  in  any  other.  The 
disqualification  of  a  minister  of  the  gospel  under  our  constitution  was 
designed  to  exclude  the  influence  arising  from  the  mere  exercise  of 
clerical  functions  from  operation  upon  the  affairs  of  State.  This  in- 
fluence is  dangerous  in  reference  to  every  office  within  the  gift  of 
the  people,  especially  elective  offices  such  as  this. 

There  may  have  been  another  reason;  it  may  have  been  designed 
to  confine  persons  who  had  taken  upon  themselves  the  clerical  func- 
tions to  the  exercise  of  such  duties,  and  not  allow  them  to  be  dis- 
tracted from  exclusive  attention  to  such  important  affairs,  by  ming- 
ling with  the  political  strifes  of  civil  olnce.  These  principles  apply 
to  public  corporations,  and  the  danger  extends  to  them  as  fully  as 
to  other  public  officers,  whether  holding  their  appointment  from 
the  governor  or  the  people  of  the  State  at  large.  If  this  case  is 
within  the  principle  of  the  constitution;  within  the  evil  designed  to 
be  avoided,  then  the  constitution  applies  to  it  unless  the  words  used 
expressly  exclude  it.  Any  office  is  a  civil  office  which  is  derived 
from  the  citizens,  as  such,  whether  more  or  less.  (1  Shower's  Rep. 
240,  Rex  vs.  Mayor  of  London.) 

In  reference  to  this  disqualification  the  expression  is  office  in  this 
State;  in  most  of  the  other  disqualifying  clauses  the  expression  is  un- 
der the  State.  It  might  well  be  that  the  convention  meant  to  estab- 
lish a  distinction.  '*'Art.  2.  Sec.  12.  No  meml)er  of  Congress,  &c. 
nor  any  person  holding  any  office  under  this  State  or  the  United 
States,  except  the  Attorney-general,  attorneys  at  law,"  and  officers 
in  the  militia  holding  no  disqualifying  office,  shall  during  his  con- 
tinuance in  office,  be  a  senator  or  representative."     This  exception 
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proves  that  attornies  at  law  were  regarded  as  oflficers  under  the  State. 
The  case  of  Gray  vs.  The  State  is  not  conclusive  as  to  this  matter. 
The  expression  of  the  judge  there  is  "these  are  not  officers  either  of 
the  State  or  county,  but  of  the  corporation."  I  agree  to  this;  the 
treasurer  is  not  an  officer  of  the  State  nor  of  the  county,  but  of  the 
corporation;  but  it  does  not  follow  that  this  is  not  an  office  in  the 
State,  and  a  civil  oiUce,  such  as  it  intended  to  be  embraced  by  the 
clause  of  the  constitution  disqualifying  ministers  of  the  gospel. 

1.  It  was  said  that  this  was  an  office  existing  before  the  constitution, 
and  therefore  not  embraced  within  it.  If  by  this  it  is  meant  merely 
to  argue  that  this  is  not  a  civil  office  in  the  State,  I  have  already  at- 
tempted to  answer  it  in  that  view;  but  if  it  is  to  be  hereafter  pressed 
that  admitting  this  to  be  a  civil  office  in  the  State,  it  is  not  subject 
to  this  disqualifying  clause,  because  the  officer  was  not  so  disquali- 
fied before,  and  this  constitution  saves  all  the  rights,  &c.,  of  corpo- 
rations, my  answer  is,  that  the  right  is  not  invaded  by  such  a 
disqualification  in  the  officer;  and  that  the  same  disqualification 
is  in  the  constitution  of  1776,  without  such  saving  to  the  rights  of 
corporations.  (29  Art.  Const.  1776.)  2.  But  if  corporate  officers 
be  not  civil  officers  in  the  State,  then  the  general  laws  applica- 
ble to  State  officers  do  not  apply  to  them.  Wherever  a  power  to 
elect  is  vested  in  an  indeterminate  number  of  persons,  and  it  is  not 
provided  in  the  law  that  a  plurality  shall  constitute  a  choice,  the 
principle  is  that  it  requires  a  majority  of  all  the  persons  voting,  to 
elect  the  officer.  The  Wilmington  charter  does  not  provide  as  to  the 
number  necessary  to  elect;  and  there  is  no  by-law  on  the  subject.  No 
usage  can  make  a  mere  plurality  sufficient.  {Cas.  temp.  Hardw.  316) 
In  this  case  the  relator  did  not  receive  a  majority  of  the  whole  num- 
Ijer  of  the  votes  polled.  3.  This  court  has  no  jurisdiction  of  the 
subject.  By  the  Wilmington  charter,  section  5,  the  city  council  "shall 
be  judges  of  the  election  returns  and  qualifications  of  their  own 
members,  and  of  all  other  officers  of  the  corporation,"  &c.  (8  vol.  98.) 
This  I  regard  as  a  political  power  to  be  exercised  of  necessity  by 
the  officers  to  whom  the  returns  are  made,  and  who  are  by  law 
made  the  judges  of  the  election;  and  it  would  be  highly  dangerous 
in  principle  for  the  courts  to  take  cognizance  of  the  matter.  It  is  like 
a  decision  of  the  board  of  canvass,  or  the  officers  of  an  election, 
"which  the  court  would  hardly  undertake  to  review.  Even  supposing 
it  not  a  political  power  it  may  well  be  doubted  whether  this  court 
can  exercise  a  revisory  power,  there  being  no  appeal  given  by  the 

VOL.  III.  38 
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charter,  from  the  decision  of  the  city  council.     (IG  Eng.  Com.  Law 
Rep.  -il.) 

Wales,  in  replj'. — 1.  '*No  ordained  clergyman  shall  be  capable  of 
holding  any  civil  office  in  this  State,  or  of  being  a  member  of  the  legis- 
lature." Why  specify  a  membership  in  the  legislature,  after  gene- 
ral exclusion  from  civil  office,  if  the  public  offices  of  the  State  were 
not  meant?  It  was  even  arprehended  that  from  the  specific  nature 
of  the  term  used  "civil  office"  a  membership  in  the  general  assem- 
bly might  be  excluded.  It  could  never  have  been  intended  to  de- 
scend to  corporation  officers,  especially  of  the  lowest  grade,  such 
as  a  treasurer,  who  is  merely  a  ministerial  officer.  2.  Is  a  majori- 
ty of  votes  necessary  to  a  choice?  The  direction  of  the  charter 
is,  that  the  election  shall  be  by  ballot;  having  reference  to  imme- 
morial usage  in  this  corparation;  as  also  the  usages  of  the  State 
in  all  elections,  as  well  as  by  reference  to  the  express  law  previ- 
ously passed,  declaring  that  in  all  elections,  without  reference  to 
State  elections  or  civil  offices,  a  plurality  of  votes  shall  be  suffi- 
cient to  elect,  unless  otherwise  expressly  provided.  {Dig.  189;  1 
Coii'p.  Rep.  249.)  Usage  will  determine  in  doubtful  questions  to  guide 
the  construction  of  the  charter;  though  it  will  not  change  the  charter. 
3.  Has  this  court  jurisdiction  to  grant  the  mandamus?  or  are  the 
city  council  the  exclusive  judges  of  the  qualifications  of  the  treasurer? 
This  question  is  not  properly  brought  up  by  the  case  agreed  on; 
but  it  is  plain  on  authority  in  favor  of  this  court's  jurisdiction.  (2 
Harrison's  Index  1484;  4  M.  &  R.  591;  4  Burr.  2008;  3  ib.  1269.) 

^3'  the  Court. 

Bayard,  Chief  Justice. — In  this  case  the  following  points  have 
been  made,  which  we  shall  notice  in  th^  order  in  which  they  are 
stated.  First,  it  is  contended,  that  by  the  charter  of  the  corpora- 
tion, the  city  council  are  constituted  the  sole  judges  of  the  election 
returns  and  qualifications  of  all  the  officers  of  the  corporation,  and 
that  this  court  has  no  jurisdiction  over  the  subject.  Secondly,  that 
by  the  eighth  section  of  the  seventh  article  of  the  constitution  of  the 
State,  it  is  expressly  declared  that  no  ordained  clergyman  or  preach- 
er of  the  gospel  of  any  denomination  shall  be  capable  of  holding 
any  civil  office  in  this  State,  while  he  continues  in  the  exercise  of  the 
pastoral  or  clerical  functions;  and  that  Mr.  Hagany  being  an  or- 
dained preacher  of  the  gospel,  in  the  exercise  of  his  clerical  func- 
tions, is  incapable  of  holding  the  office  of  city  treasurer.  Thirdly, 
that  in  the  absence  of  any  by-law  regulating  the  election,  (and  none 
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has  been  shown,)  the  common  law  rule  prevails,  which  requires  a  ma- 
jority of  the  votes  cast  to  make  an  election,  and  that  Mr.  Hagany 
not  having  received  such  majority,  is  not  duly  elected. 

As  to  the  first  point,  the  jurisdiction  of  this  court,  it  is  a  perfectly 
well  settled  principle  both  in  this  country  and  in  England,  that  civil 
corporations,  whether  public  or  private,  are  subject  to  the  general 
law  of  the  land,  and  amenable  to  the  judicial  tribunals  for  the  proper 
exercise  of  their  powers.  (4  Wheat.  Rep.  6(31,  Dartmouth  College 
vs.  Woodzvard;  2  Kent's  Com.  304;  2  Kyd  on  Corp.  174;  3  Blac  Com. 
43;  17  Com.  Lazv  Rep.  325,  Re.v  vs.  Mayor  of  London.)  In  England 
the  Court  of  King's  Bench  superintends  all  civil  corporations,  and  in 
this  State,  the  Superior  Court  is  invested  with  all  the  powers  of  the 
Court  of  King's  Bench,  in  all  manner  of  pleas,  actions,  suits  and 
causes,  and  in  the  general  administration  of  justice  to  all  persons. 
There  cannot,  therefore,  be  a  doubt  as  to  the  authority  of  this  court 
to  superintend  this  corporation,  as  well  as  other  civil  corporations  in 
the  State;  to  correct  abuses,  and  to  compel  them  to  the  due  and 
proper  exercise  of  their  powers. 

The  question  presented  in  the  second  point  is,  whether  the  office  of 
treasurer  in  this  corporation  comes  within  the  true  meaning  and  im- 
port of  the  terms  "civil  oMce  in  the  State,"  as  used  in  the  constitu- 
tion." The  word  State  has  two  meanings,  and  is  used  in  both  of 
them,  in  different  parts  of  that  instrument.  In  one  sense  it  signifies 
the  territory  inhabited  by  the  people;  in  the  other  it  means  the  body 
politic  inhabiting  the  territory,  so  that  the  words  "civil  oMce  in  the 
State"  may  mean  either  civil  office  within  the  territory,  or  civil 
office  in  the  frame  of  government,  or  political  organization  which  it 
was  the  business  of  the  convention  to  establish.  As  the  purpose  of 
a  constitution  is  to  establish  the  principles  of  government  for  the  com- 
munity as  a  body  politic,  without  any  particular  reference  to  the  ter- 
ritory which  they  inhabit,  the  primary  and  leading  sense  in  which 
the  term  State  is  used,  is  that  of  the  body  politic.  The  general  sub- 
ject matter  of  the  instrument,  are  the  political  principles  of  the  social 
organization.  The  provision  referred  to,  has  evident  relation  to,  and 
is  in  accordance  with  the  first  section  of  the  first  article  of  the  con- 
stitution, which  asserts  and  secures  the  most  perfect  religious  liberty, 
and  was  meant  to  establish  the  great  political  principle  of  the  sepa- 
ration of  church  and  State.  The  object  of  the  labors  of  the  conven- 
tion, was  the  construction  of  a  frame  of  government  for  the  commu- 
nity, and  the  announcement  of  the  principles  on  which  it  was  con- 
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structed.  The  immediate  purpose  of  the  provision  is  accomplished 
by  confining  the  import  of  the  terms  used  to  the  political  system 
then  framed.  The  other  construction  would  be  inconveniently  broad, 
and  apart  from  the  manifest  purpose  of  the  provision;  for  it  would 
exclude  clergymen  from  being  officers,  even  of  private  corporations, 
such  as  banks,  manufacturing  companies,  insurance  companies,  &c. 
I  am,  therefore,  clearly  of  opinion  that  the  terms  used  in  the  consti- 
tution have  reference  to  State  officers,  and  not  to  corporation  officers, 
and  that  Mr.  Hagany  was  eligible  to  the  office  of  city  treasurer. 

But  the  question  arises  whether  he  has  been  duly  elected;  which 
is  the  third  and  last  point  made  in  the  case.  The  whole  number  of 
votes  cast  was  nine  hundred  and  eighty-six,  of  which  he  received 
four  hundred  and  ninety,  which  is  less  than  a  majority.  Could  he 
be  elected  by  a  number  less  than  a  majority?  In  the  absence  of  any 
provision  in  the  charter,  and  of  any  by-law  regulating  the  election, 
the  matter  is  subject  to  the  rules  of  the  common  law.  The  common 
law  rule  is  perfectly  well  settled,  that  the  majority  alone  can  bind  the 
community.  (1  Kyd  on  Corp.  308;  Aug.  &  Ames  on  Corp  280;  2 
Kent's  Com.  293;  7  Scrg  &  Rawle  517.)  It  has  been  stated  in  ar- 
gument, that  the  practice  has  been  heretofore  in  corporate  elec- 
tions in  the  city  of  "Wilmington,  to  consider  the  person  having  the 
highest  number  of  votes,  although  not  a  majority  of  the  whole, 
as  duly  elected,  and  it  is  said  that  there  must  have  been  a  by-law 
to  that  effect,  although  it  cannot  now  be  found:  However  this  may 
be,  it  is  a  subject  of  which  the  court  can  have  no  official  know- 
ledge. Nor  can  they  presume  a  by-law,  although  upon  an  issue  of 
fact  depending  before  them,  they  might  instruct  the  jury  to  find  one, 
upon  evidence  of  long  and  ancient  usage.  (Lee's  cases,  tempore 
Hardzvick  317;  2  Ves.,  sen.  330.)  The  matter  now  comes  up  upon 
a  rule  to  show  cause  why  a  mandamus  should  not  issue;  and  the 
parties  have  agreed  upon  a  statement  of  the  case  for  the  opinion  of 
court.  In  that  statement  no  mention  is  made  of  any  such  by-law, 
or  of  any  such  usage,  nor  has  any  such  by-law  been  produced,  and 
the  case  must,  therefore,  be  decided  upon  the  the  rule  of  the  common 
law.  It  has  been  contended  that  the  twenty-fifth  section  of  the  act 
of  assembly  entitled  "An  act  regulating  the  general  election,"  which 
provides  "that  in  all  elections  in  this  State,  except  where  it  is  or  shall 
be  othenvise  expressly  provided,  plurality  or  the  highest  number  of 
votes,  do  and  shall  make  a  choice,"  has  modified  the  common  law 
in  that  particular  in  all  popular  elections.     But  it  is  perfectly  clear 


State  vs.  Wilmington  City  Council.  301 

that  the  act  in  question  has  reference  to  State  elections;  and  that  the 
provision  in  question  must  be  understood  as  applicable  to  them  alone. 
The  subject  matter  of  the  law  was  not  a  revision  and  change  of  the 
principles  of  the  common  law  generally,  but  the  establishment  of  a 
system  for  conducting  the  public  elections  of  the  State,  and  the  prin- 
ciples by  which  they  should  be  regulated.  It  follows,  therefore,  that 
as  this  was  a  corporation  election,  in  which  by  the  rules  of  the  com- 
mon law,  it  requires  a  majority  to  make  a  choice,  and  Mr.  Hagany 
did  not  receive  such  majority,  he  was  not  duly  elected,  and  the  rule 
must  be  discharged. 

Harrington,  Justice: — The  borough  of  Wilmington  was  incorpo- 
rated by  letters  patent  in  November,  1739.  It  received  a  charter 
from  the  general  assembly  in  1772,  by  the  25th  section  of  which  the 
freeholders  and  electors  within  the  borough,  were  authorized  at  every 
annual  election,  to  choose  a  treasurer  for  the  borough.  The  only 
qualification  for  this  officer  required  by  that  charter  was,  that  he 
should  be  "a  substantial  inhabitant  of  the  borough."  Before  the 
adoption  of  any  constitution  in  this  State,  the  office  of  treasurer  of 
the  borough  of  Wilmington  was  established.  It  existed  as  a  part  of 
the  corporation;  as  an  office  necessary  for  the  government  of  the 
town,  and  belonging  to  it,  not  merely  as  an  incident  of  its  charter, 
but  by  express  grant.  It  was  subject  to  no  such  qualification  as  is 
now  contended  for;  and,  if  such  restriction  is  to  be  imposed  upon  it,  it 
must  be  shown  to  have  been  done  by  positive  constitutional  enactment. 
There  is  another  reason  why  this  disqualification  should  be  shown 
affirmatively.  It  not  only  takes  away  a  former  vested  right  of  the 
corporation  to  elect  any  ''substantial  inhabitant"  to  the  office  of  trea- 
surer, but  it  is  an  individual  disqualification;  a  restriction  of  the  right 
which  the  relator  in  this  case  had,  in  common  with  every  other  in- 
habitant of  the  borough,  to  be  eligible  to  that  office. 

The  charter  by  which  the  corporation  of  Wilmington  was  originally 
established  was  recognized  and  confirmed  by  the  24th  article  of 
the  constitution  of  1776;  by  the  9th  section  of  the  8th  article  of  the 
constitution  of  1792,  and  by  the  8th  section  of  the  7th  article  of  the 
amended  constitution  of  1831.  "The  rights,  privileges,  immunities 
and  estates  of  religious  societies  and  corporate  bodies  shall  remain 
as  if  the  constitution  of  this  State  had  not  been  altered."  But  the 
constitution  of  1831,  and  also  that  of  1792,  contain  a  provision  that 
"no  ordained  clergymen  or  ordained  preacher  of  the  gospel  of  any 
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denomination,  shall  be  capable  of  holding  any  civil  office  in  this  State, 
or  of  being  a  member  of  either  branch  of  the  Legislature,  while  he 
continues  in  the  exercise  of  the  pastoral  or  clerical  functions." 

I  come  then  to  the  question  whether  this  clause  of  the  constitution 
has  reference  to  civil  offices  under  the  State  government  merely,  or 
whether  it  embraces  officers  of  a  corporation,  such  as  the  treasurer 
of  the  borough  of  Wilmington. 

In  construing  organic  laws  special  regard  should  doubtless  be  had 
to  the  principle  intended  to  be  announced,  rather  than  to  the  words 
used;  but  we  must  not  do  violence  to  the  words  in  search  of  inten- 
tion; nor  have  we  the  right  to  extend  a  principle  beyond  its  manifest 
application.  This  is  particularly  so  in  reference  to  a  restrictive  or 
disqualifying  principle,  and  when  it  is  to  take  away  rights  previously 
enjoyed,  whether  natural  or  acquired. 

The  principle  which  this  clause  of  the  constitution  is  supposed  to 
announce  is,  that  ordained  clergymen  shall  not  be  employed  in  ad- 
ministering the  government.  It  doubtless  grew  out  of  a  wise  deter- 
mination to  keep  the  affairs  of  the  church  separate  from  affairs  of 
State,  and  by  excluding  from  public  office  ministers  of  the  gospel, 
to  exclude  also  any  improper  influence  from  that  source  on  public 
affairs.  Is  this  principle  fully  recognized  in  excluding  clergymen 
from  all  offices  connected  with  the  government  properly  speaking, 
or  does  it  require  to  be  extended  to  offices  held  under  public  corpo- 
rations, and  not  held  under  or  composing  any  part  of  the  State  go- 
vernment? The  business  of  the  convention  was  to  establish  a  State 
government  and  to  provide  the  mode  of  its  administration.  In  speak- 
ing of  offices  such  offices  were  undoubtedly  meant  as  were  designed 
for  this  purpose,  either  directly  or  indirectly.  And  the  constitution 
is  very  particular  in  its  details  in  reference  to  officers  and  the  mode 
of  their  appointment,  specifying  election  officers,  officers  relating  to 
taxes,  to  the  poor  and  to  highways,  constables  and  hundred  officers. 
Even  attornies  at  law  seem  to  have  been  regarded  as  officers,  being 
a  part  of  the  judicial  branch  of  the  government,  and  concerned  in 
carrying  out  the  system.  For  all  these  have  their  parts  to  perform; 
and  without  the  agency  of  any,  the  most  unimportant  of  them,  the 
system  would  be  imperfect.  But  the  constitution  no  where  descends 
to  notice  a  corporation  officer.  Such  an  office  forms  no  part  of  the 
system  of  government;  it  is  perfectlj'  immaterial  for  all  the  purposes 
of  State  government,  whether  the  city  of  Wilmington  has  a  treasurer 
or  no  treasurer;  and,  as  the  existence  of  such  an  officer  did  not  en- 
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ter  into  the  system  of  government  which  the  convention  was  form- 
ing, it  cannot  be  supposed  that  the  qualifications  or  disqualifications 
which  they  sought  to  apply  to  their  officers,  were  designed  by  them 
to  be  extended  and  applied  to  such  corporate  officer. 

But  if  this  office  of  city  treasurer  be  an  office  within  the  meaning 
of  the  constitution,  the  whole  affair  is  wrong,  and  the  people  of  Wil- 
mington have  no  right  to  choose  the  person  who  shall  fill  that  office. 
If  this  be  a  "civil  office  in  this  State;"  such  an  office  as  is  embraced 
within  the  constitution;  it  is  an  office  "under  this  State,"  and  the  ap- 
pointment to  it  is,  by  the  same  constitution,  vested  in  the  Governor. 
*'Art..  3.  Sec.  8.  The  Governor  shall  appoint  all  officers  whose  offices 
are  established  by  this  constitution,  or  shall  be  established  by  law, 
and  whose  appointments  are  not  herein  otherwise  provided  for."  This 
is  an  office  established  by  law,  and  the  appointment  to  it  is  not  pro- 
vided for  in  the  constitution  otherwise  than  by  the  general  appointing 
power  of  the  Governor;  if  therefore  it  be  a  constitutional  office,  it  must 
be  filled  by  the  Governor's  appointment.  I  cannot  bring  my  mind  to 
appreciate  the  distinction  between  a  civil  office  in  the  State,  under 
the  constitution,  and  a  civil  office  under  the  State;  a  distinction  which 
the  gentleman  opposing  the  mandamus  in  this  case  mentioned,  as 
striking  some  minds  with  greater  force  than  it  did  his  own.  The 
distinction  is  without  a  difference.  It  implies  that  there  can  be  an 
office  under  the  constitution  which  is  not  an  office  under  the  State, 
which  reduces  it  to  an  absurdity.  The  term  office  in  the  State  can- 
not refer  to  the  territorial  limits  of  the  State  but  to  its  government; 
in  which  respect  the  State  means  the  constitution  or  form  of  govern- 
ment; and  an  office  in  the  State  or  within  the  government,  must  be 
an  office  under  the  State  or  government.  If  then  this  office  be  a 
^''civil  office  in  the  State,"  under  the  constitution,  it  is  not  an  elective 
office,  and  the  appointment  to  it  belongs  to  the  Governor;  if  it  be  not 
a  civil  office  under  the  constitution,  but  a  mere  office  of  a  corpora- 
tion, the  appointment  to  it  is  regulated  by  the  charter  and  laws  of 
the  corporation,  and  the  constitutional  disqualification  of  clergymen 
to  hold  office  under  the  constitution  does  not  apply  to  it. 

Again:  if  this  be  an  office  under  the  constitution,  the  officer  is  lia- 
ble to  impeachment  before  the  legislature  of  the  State,  for  any  mis- 
demeanor in  office.  The  application  of  this  fact  seems  to  me  to  be 
again  conclusive  on  this  question.  "Art.  5,  Sec  2.  "The  Governor 
and  all  other  civil  officers  under  this  State,  shall  be  liable  to  impeach- 
ment ior  treason,   bribery   or  any  high  crime  or  misdemeanor  in 
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office."  That  is,  if  the  treasurer  of  the  city  of  Wihnington  shall  em- 
bezzle the  funds  belonging  to  the  people  of  that  city,  and  not  to  be 
people  of  the  State  at  large;  or  shall  violate  his  duties  as  prescribed 
by  the  ordinances  of  the  city  council,  and  not  by  the  laws  of  the 
State:  he  shall  be  responsible  to  the  people  of  the  State  as  for  a  viola- 
tion of  the  laws  of  the  State,  and  may  be  solemnly  impeached  be- 
fore their  legislature  in  like  manner  with  the  Governor  or  any  other 
State  officer.  And  the  consequences  of  conviction  equally  show  that 
this  person  is  not  an  officer  under  the  constitution.  The  first  conse- 
quence is  removal  from  office.  Now  what  right  have  the  people  of 
the  State  of  Delaware  in  their  aggregate  capacity  to  remove  an 
officer  of  the  corporation  of  Wilmington,  for  a  supposed  violation  of 
their  city  ordinances?  He  is  their  servant;  elected  by  them;  govern- 
ed by  their  orders  as  expressed  in  the  city  ordinances;  trusted  by 
them  with  their  own  property;  and  responsible  to  them,  and  to  them 
alone.  Another  consequence  of  such  conviction  would  be  a  dis- 
qualification "to  hold  any  office  of  honer,  trust  or  profit  under  this 
State,''  (implying  the  previous  expulsion  from  such  an  office.)  "And 
the  party  convicted  shall  be  subject  to  indictment,  trial,  judgment 
and  punishment,  according  to  law!"  But  the  city  treasurer  is  not 
indictable  in  our  courts;  for  he  can  be  guilty,  as  such,  of  no  violation 
of  the  laws  of  the  State;  and  though  he  might  be  indicted  in  the 
mayor's  court,  and  be  punished  there,  it  would  present  the  strange 
result  of  a  corporation  officer  violating  corporation  laws,  impeached 
as  a  State  officer  for  high  State  crimes,  and  then  remitted  to  the 
corporation  for  punishment,  the  State  being  unable  to  punish  an  offi- 
cer which  it  had  the  right  to  impeach.  This  anomalous  working  of 
the  system  shows  that  it  cannot  be  true  that  the  treasurer  of  Wil- 
mington is  any  part  of  it.  The  city  treasurer  does  not  then  hold  a 
civil  office  in  this  State,"  under  the  constitution.  The  case  cited 
from  4  Dallas,  more  fully  reported  in  3  Yeates,  is  in  point  and  on  the 
same  principle.  Mr.  Dallas  held  an  offiee  under  the  United  States 
and  he  also  held  the  office  of  recorder  of  the  city  of  Philadelphia, 
with  a  salary  annexed  by  law.  The  offices  were  supposed  to  be  in- 
compatible, as  the  constitution  of  Pennsylvania  declares  that  no  per- 
son holding  any  office  of  trust  or  profit  under  the  U.  States,  shall 
at  the  same  time  hold  the  office  of  judge,  secretary,  &c.,  "or  any 
office  in  this  State''  to  which  a  salary  is  annexed,  &c.  It  was  argu- 
ed on  the  other  hand,  that  Mr.  Dallas  was  a  judge,  the  head  of  the 
mayor's  court,  and  that  he  was  not  merely  an  officer  of  the  corpora- 
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tion  of  Philadelphia;  on  the  other  that  the  constitution  referred  only 
to  State  officers,  and  that  the  recorder  of  the  city  of  Philadelphia  was 
not  a  State  officer,  but  was  only  an  officer  of  the  corporation,  and 
therefore  no  judge  within,  the  meaning  of  the  constitution;  and  the 
Supreme  Court  of  Pennsylvania  was  unanimously  of  this  opinion. 
The  case  is  precisely  to  the  point  that,  under  a  constitution  where 
the  words  are  in  this  respect  the  same  with  ours,  an  officer  of  the 
corporation  of  Philadelphia  was  not  within  the  constitutional  mean- 
ing of  the  term  an  officer  in  the  State.  I  conclude,  then,  that  the  fact 
presented  in  the  case  stated  that  Mr.  Hagany,  the  relator,  is  an  or- 
dained preacher  of  the  gospel,  in  the  exercise  of  his  clerical  func- 
tions, is  no  disqualification  to  his  holding  the  office  of  treasurer  of  the 
city  of  Wilmington. 

I  consider  the  second  point  also  in  favor  of  the  relator.  The  plural- 
ity principle  has  been  universally  applied  to  these  and  all  other  elec- 
tions in  Delaware.  It  has  been  invariably  adopted  as  most  in  conson- 
ance with  our  institutions,  in  all  cases  where  the  law  of  the  election  is 
silent  in  this  respect;  and  in  most  cases  it  will  be  found  that  the  law  is 
silent;  the  principle  being  so  universal  as  not  to  claim  particular  pro- 
vision. I  do  not  find  that  the  principle  is  directly  asserted  even  in  the 
constitution  of  1776  or  of  1792.  But  I  also  regard  the  announcement 
of  the  principle  in  the  act  of  1825,  together  with  the  subsequent  pas- 
sage of  a  law  regulating  these  city  elections  (and  under  which  this  elec- 
tion took  place,)  as  expressly  applying  the  plurality  principle  to  the 
city  charter  elections.  In  section  25  of  the  act  of  1825,  it  is  "enact- 
ed and  declared,  that  in  all  elections  in  this  State,  except  where  it  is 
or  shall  be  otherwise  expressly  provided,  plurality  or  the  highest 
number  of  votes  do  and  shall  make  a  choice.  It  is  true,  that  this 
principle  is  announced  in  the  general  election  law,  but  it  was  mani- 
festly designed  to  lay  down  a  general  principle  applicable  to  all  cases 
where  the  particular  law  of  the  election  did  not  otherwise  expressly 
provide,  applicable  to  corporations  both  public  and  private,  or  to  any 
other  body  of  men  holding  an  election  under  any  law  of  this  State, 
unless  the  law  of  the  election  specifies  a  different  rule.  Subsequently 
to  this  the  corporation  of  Wilmington  have  accepted  a  law  regulating 
their  election,  which  law  does  not  provide  any  other  rule.  It  is, 
therefore,  to  be  presumed  that  the  legislature  in  passing,  and  the  cor- 
poration in  accepting,  this  law,  designed  that  the  general  principle 
applicable  to  all, elections  should  govern.  And  this  presumption  is 
strengthened  by  what  is  alledged  to  have  been  the  uniform  usage  on 
this  subject;  which  lord  Mansfield  says,  in  Rex  vs.  Varlo  (1  Cowp. 
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250)  is  of  great  force  where  the  words  of  the  charter  are  doubtful. 
The  amended  charter  provides  only  that  the  treasurer  shall  be  elect- 
ed by  ballot,  annually  by  the  citizens,  on  the  first  Tuesday  of  Octo- 
ber. This  act  was  passed  in  January,  1832.  I  consider  it  as  adopt- 
ing the  general  rule  previously  announced  by  the  legislature,  that  a 
plurality  of  votes  should  make  a  choice  unless  otherwise  specially 
provided;  a  rule  much  more  convenient  in  practice,  and  which  will 
prevent  frequent  failures  to  elect. 

The  third  cause  shown  against  granting  the  mandamus  in  this 
case  is,  that  by  the  law  of  this  corporation  the  members  of  the  city 
council  are  the  judges  of  the  election,  returns,  and  qualifications 
of  all  officers  of  the  corporation;  and  that  this  court  has  not  ju- 
risdiction by  apjDeal  or  otherwise  to  review  their  decision.  This 
brings  in  question  the  right  of  the  Superior  Court  to  issue  a  man- 
damus to  the  corporation  of  Wilmington,  commanding  its  officers 
to  judge  according  to  law.  It  necessarily  brings  up  the  broad 
question  of  the  power  of  this  court  to  compel  corporations  by  man- 
damus to  do  acts  which  by  law  they  ought  to  do;  for  if  it  is  an 
answer  in  one  case  that  they  are  the  judges  of  the  law,  it  is  so  in 
every  case,  and  the  remedy  by  mandamus  does  not  exist.  For 
the  corporation  or  some  branch  of  it  is  necessarily  the  judge  in  the 
first  instance,  not  only  of  the  question  of  the  qualification  of  its  offi- 
cers, but  of  every  question  brought  before  it;  yet  it  does  not  follow 
that  where  the  facts  are  admitted  or  proved,  this  court  has  not  the 
power  to  require  it  to  judge  according  to  law.  It  is  no  discretionary 
power,  if  it  were  the  writ  of  mandamus  could  reach  no  further  than 
to  compel  them  to  act  according  to  their  discretion;  but  this  is  a 
matter  of  Legal  right,  over  which  neither  the  city  council  nor  this 
court  have  any  discretion;  and  the  question  is  whether  this  court 
has  power  by  mandamus  to  compel  the  acknowledgment  of  that  right 
on  the  part  of  the  city  council. 

"The  writ  of  mandamus  is  a  prerogative  writ  issuing  (in  England) 
from  the  Court  of  King's  Bench,  directed  to  persons,  corporations,  or 
inferior  courts  requiring  them  to  do  a  specific  act,  as  being  the  duty 
of  their  office,  character  or  situation,  agreeably  to  right  and  justice. 
This  writ  affords  a  proper  remedy  in  cases  where  the  party  has  not 
any  other  means  of  compelling  a  specific  performance.  The  only 
proper  ground  of  the  writ  is  a  defect  of  justice."  (2  Sclwyn's  N.  P. 
261.)  "The  power  of  issuing  writs  of  mandamus  is  one  of  the  high- 
est and  most  important  branches  of  the  jurisdiction  of  the  court  of 
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King's  Bench."  (Azvdlcy  vs.  Joyce,  Poph.  176;  1  Chitty's  Gen.  Pr.  789.) 
"In  order  to  maintain  the  peace  and  good  government  of  corpora- 
tions, and  to  secure  their  adherence  to  the  purposes  of  their  institu- 
tion, the  law  has  appointed  a  tribunal  to  inspect  the  conduct  of  their 
internal  affairs,  and  to  whose  decision  all  disputes  arising  within  them 
may  be  referred.  This  tribunal  in  the  case  of  eleemosynary  and 
ecclesiastical  corporations,  is  in  general,  that  of  a  private  visitor;  of 
all  other  corporations,  the  Court  of  King's  Bench."  "The  latter  ex- 
ercises is  visitatorial  jurisdiction  in  two  different  ways;  by  writ  of 
mandamus  and  information  in  the  nature  of  quo  zvarranto."  (2  Kyd 
on  Corp.  174.) 

The  jurisdiction  of  issuing  this  writ  is  exclusively  in  the  King's 
Bench,  as  the  court  having  a  supervisory  power  over  all  inferior 
courts  and  corporations;  the  principle  on  which  it  issues  is  the  de- 
fect of  remedy;  the  impossibility  of  enforcing  a  legal  right  by  any 
other  means,  or  any  sufficient  means,  than  a  resort  to  this  power  ex- 
isting in  the  Court  of  King's  Bench  to  supervise  the  conduct  of  all 
public  corporations,  and  compel  them  to  act  according  to  law.  Un- 
der this  general  power  the  court  of  King's  Bench  in  England  has 
repeatedly  and  always  exercised  the  right  to  issue  the  writ  of 
mandamus  to  public  corporations  in  cases  similar  to  the  present; 
and  as  this  court  has  the  same  powers  of  the  Court  of  King's 
Bench,  which  cannot  be  taken  away  but  by  express  exclusive  words, 
we  have  no  doubt  of  our  jurisdiction  in  the  case  before  the  court. 
(17  Com.  Law  Rep.  325;  9  Barn.  &  Ores.,  Rex  vs.  Mayor  of  London.) 
By  the  act  for  the  better  regulation  of  the  Supreme  Court  within  this 
government,  the  judges  of  that  court,  and  now  of  the  Superior  Court, 
"shall  minister  justice  to  all  persons,  and  exercise  the  jurisdictions 
and  powers  hereby  granted  them,  concerning  all  and  singular  the 
premises  according  to  law  and  equity,  as  fully  and  amply  to  all  in- 
tents and  purposes  whatsoever,  as  the  justices  of  the  King's  Bench 
and  Common  Pleas  at  Westminster,  or  the  chancellor  of  England 
may  or  can  do.     (Digest  104.) 

Laytox,  Justice: — In  the  argument  of  this  cause  the  jurisdiction 
of  this  court  over  the  matter  lias  been  denied.  Xow  if  the  court 
have  no  jurisdiction  in  the  premises,  it  would  be  manifestly  improper 
to  decide  it:  indeed,  it  would  be  a  usurpation  of  judicial  authority 
injurious  to  the  rights  of  corporations,  and  nowhere  warranted  by 
the  constitution. 
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Before  I  proceed  then,  to  discuss  the  other  questions  involved  in 
llie  eajjc  stated,  ana  upon  which  the  opinion  of  this  court  is  invoked, 
it  is  necessary,  in  the  first  place,  to  ascertain  whether  this  court  has 
legal  jurisdiction  to  hear  and  determine  the  questions  submitted  for 
consideration  in  the  case  stated.  The  constitution  of  this  State  vests 
in  the  Superior  Court  '"'jurisdiction  of  all  causes  of  a  civil  nature, 
real,  personal  and  mixed,  at  common  law,  ajid  all  other  the  juris- 
diction and  powers  vested  by  the  laws  of  this  State  in  the  Supreme 
Court,  or  Court  of  Common  Pleas."  (Amend.  Const.  Art.  G,  sec.  3.) 
The  third  section  of  the  act  of  th-  general  assembly  of  this  State, 
entitled  "An  act  for  the  better  regulation  of  the  Supreme  Court  within 
this  government,"  passed  April  28,  1760,  vests  in  the  Supreme  Court 
"full  power  and  authority  to  examine,  correct  and  punish,  the  con- 
tempts, omissions,  neglects,  favors,  corruptions  and  defaults,  of  all 
or  any  of  the  justices  of  the  peace,  sheriffs,  coroners,  clerks,  and 
other  officers  within  this  government;  and  also  to  award  process  for 
levying  all  such  fines,  forfeitures  and  amerciaments,  as  shall  be  taxed, 
imposed  or  set  in  the  said  Supreme  Court,  or  estreated  there;  and 
generally  shall  minister  justice  to  all  persons,  and  exercise  the  juris- 
dictions and  powers  hereby  granted  them,  concerning  all  and  singu- 
lar the  premises  according  to  law  and  equity,  as  fully  and  amply  to 
all  intents  and  purposes  whatsoever,  as  the  justices  of  the  King's 
Bench  and  Common  Pleas  at  Westminster,  or  the  chancellor  of  Eng- 
land may  or  can  do."     (1  Del.  Lazvs  376;  Digest  104.) 

The  Court  of  King's  Bench  in  England  has  power  to  issue  the 
writ  of  mandamus,  and  "figuratively,  it  has  been  treated  as  its  prin- 
cipal flower."  (8  East  219.)  The  writ  of  mandamus  has  been  de- 
fined to  be  "a  prerogative  writ,  containing  a  command  in  the  king's 
name,  and  issuing  from  the  Court  of  King's  Bench,  directed  to  per- 
sons, corporations  or  inferior  courts  of  judicature  within  the  king's 
dominions,  requiring  them  to  do  a  certain  specific  act,  as  being  the 
duty  of  their  office,  character  or  situation,  agreeably  to  right  and 
justice."  (2  Wheat.  Selw.  N.  P.  261.)  And  "a  defect  of  justice,"  is 
regarded  as  the  proper  ground  of  the  writ.  A  mandamus  lies  either 
to  restore  a  person  wrongfully  ousted,  or  to  admit  a  person  wrong- 
fully refused.     (Ibid  2G2.) 

By  an  extension  of  the  ancient  writ  of  restitution,  a  remedy  has 
been  provided  for  persons  who  have  been  duly  elected  to  offices,  al- 
though they  never  had  possession.  Hence  a  mandamus  lies  to  ad- 
mit as  well  as  to  restore  a  person  to  his  office  as  a  mayor,  alderman, 
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town  clerk,  &c.  (2  Wheat.  Sclw.  262;  Com.  Dig.  tit.  Mandamus  A. 
17  Com.  Law  Rep.  325.)  This  court,  therefore,  has  jurisdiction  to 
issue  a  mandamus  to  corporations,  "for  the  purpose  of  compelling 
them  to  observe  the  ordinances  of  their  constitution." 

In  the  case  presented  to  the  court  it  is  contended  by  the  relator, 
John  Hagany,  that  he  has  been  duly  elected  treasurer  of  the  city  of 
Wilmington,  and  prays  the  exercise  of  the  powers  of  this  court  to 
command  the  city  council  to  admit  him  to  that  office. 

On  behalf  of  the  city  council  it  is  alledged,  1.  That  John  Hagany 
is  an  ordained  preacher  of  the  gospel,  and  as  such,  constitutionally 
incapable  of  holding  any  civil  office  in  this  State.  2.  That  John 
Hagany  was  not  duly  elected:  that,  according  to  law,  it  required  a 
majority  of  the  whole  number  of  corporators  voting  to  elect:  that  he 
received  a  plurality  merely,  and  that  a  plurality  cannot  elect.  3. 
That  the  city  council  are  legally  constituted  the  sole  judges  of  the 
election  of  their  own  officers;  and  that  it  is  a  political  power,  from 
which  there  lies  no  appeal  to  this  court. 

In  answer  to  this  last  objection  it  is  proper  to  remark,  that  although 
the  5th  section  of  the  act  of  incorporation  declares  that  the  city 
council  "shall  be  the  judges  of  the  election  returns  and  qualifications 
of  their  own  members,  and  of  all  other  officers  of  the  corporation," 
yet  this  power  is  vested  in  the  city  council,  to  act  within  the  legiti- 
mate scope  of  their  authority.  It  is  not  a  question  of  mere  discre- 
tion, independent  of  a  right  of  review  by  the  Superior  Courts  of  law, 
for  an  unjust  and  illegal  exercise  of  this  power  vested  in  the  corpo- 
ration by  law.  To  illustrate  this  position:  Suppose  that  in  the  exer- 
cise of  this  discretion  on  the  part  of  the  city  council  they  had  con- 
fessedly and  corruptly  decided  against  the  right  of  an  individual, 
notoriously  elected  by  a  large,  overwhelming  majority  of  not  only  the 
corporators  voting  at  the  election,  but  of  all  the  corporators  within 
the  limits  of  the  corporation;  will  it  be  contended  for  a  moment,  that 
this  court,  in  the  exercise  of  this  extraordinary  power,  cannot  look 
beyond  the  mere  fact  of  decision  by  the  city  council  into  the  justice 
and  legality  of  that  decision?  Could  it  have  been  the  design  of  the 
legislature  to  vest  in  this  corporation  the  power  to  do  an  act  of  gross 
injustice,  inconsistent  with  the  rights  of  the  corporators;  indeed  ut- 
terly subversive  of  the  great  objects  of  the  corporation,  without  sub- 
jecting their  unjust  and  corrupt  decision  to  the  supervision  of  the 
Superior  Court,  in  conformity  to  the  principles  of  the  common  law, 
under  and  subject  to  which,  the  corporation  accepted  its  charter? 
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So  gross  a  proiaosition  need  only  be  properly  stated  to  be  unhesitat- 
ingly repudiated.  Indeed,  such  a  pretence  is  set  up  in  the  face  of 
well  settled  principles,  and  of  numerous  adjudged  cases.  The  writ 
of  mandamus  is  '"one  of  the  modes  in  which  the  courts  exercise  com- 
mon law  jurisdiction  over  civil  corporations,  for  the  purpose  of  com- 
pelling them  to  observe  the  ordinances  of  their  constitution,  and  to 
respect  the  rights  of  those  entitled  to  participate  in  their  privileges." 
{Aiigcll  &  Ames  on  Corp.  4:2ii.)  "The  writ  of  mandamus  is  substan- 
tially a  command  in  the  name  of  the  sovereign  power  directed  to 
persons,  corporations,  or  inferior  courts  of  judicature  within  its  juris- 
diction, requiring  them  to  do  a  certain  and  specific  act,  as  being  the 
legal  duty  of  their  otfice,  character  or  situation."     (/(/.  lb.) 

We  come  then  to  the  second  objection,  and  are  led  to  inquire  "Was 
John  Hagany  duly  elected  treasurer  of  the  corporation?"  To  de- 
termine this  question,  we  must  advert  to  the  law  of  corporations. 
Corporations  are  either  public  or  private.  As  to  private  corpora- 
tions, where  the  election  or  choice  is  vested  in  a  definite  number  of 
corporators,  the  law  requires  a  majority  of  the  whole  number  of  cor- 
porators. But  in  public  corporations,  where  the  elective  franchise  is 
vested  in  an  indefinite  number,  there  a  majority  of  the  corporators 
actually  voting,  may  elect:  and  such  a  majority  is  necessary  to  a 
valid  election.  (Cases  Temp.  Hardiv.  316.)  Has  this  general  law 
of  corporations  been  modified,  or  controlled  by  the  general  election 
law  of  this  State?  I  think  not:  for  it  is  a  principle  of  law,  that  a 
general  law  does  not  affect  corporations  or  corporate  rights,  unless 
they  are  expressly  mentioned  in  terms  in  the  law.  The  election  laws 
refer  to  State  elections  and  State  officers.  Corporate  officers  are 
not  State  officers,  otherwise,  by  express  provision  of  the  constitution 
Mr.  Hagany,  as  an  ordained  preacher  of  the  gospel,  would  not  be 
eligible  to  office  in  this  corporation. 

A  question  might  have  been  presented  as  to  how  far  the  uniform 
construction  given  to  their  charter  by  the  corporation  itself;  how 
far  the  custom,  prevailing  in  the  corporation  under  a  by-law  of  the 
corporation,  would  control  the  general  provisions  of  law.  (See  Cases 
Temp.  Hardzv.  316;  The  King  vs.  Tomlyn.)  But  this  question  of  cus- 
tom or  construction,  has  not  been  presented  as  a  part  of  the  case 
stated;  and  we  are  driven  to  a  decision  of  this  case  upon  the  general 
principles  of  law  applicable  to  this  question. 

It  appears  there  were  nine  hundred  and  eighty-six  votes  cast  at 
the  election  held  on  the  13th  of  October,  of  which  John  Hagany  re- 
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ceived  but  four  hundred  and  ninety,  being  a  plurality  over  other  can- 
didates, but  a  less  number  than  a  majority  of  all  the  corporators  who 
voted  at  that  election.  I  am  of  opinion,  therefore,  and  concur  with 
the  chief  justice,  that  John  Ilagany  was  not  duly  elected  treasurer 
of  the  city  of  Wilmington. 

In  regard  to  the  remaining  questions,  I  concur  with  the  opinion 
and  general  reasoning  of  the  court,  first:  that  the  office  of  treasurer 
of  the  corporation  of  the  city  of  Wilmington,  is  not  "a  civil  office" 
within  the  meaning  of  the  constitution.  On  this  point,  I  found  my 
opinion  upon  the  case  of  The  Cormnonzucalth  of  Pennsylvania  vs. 
Alexander  James  Dallas,  reported  in  (3  Yeatcs  300,)  and  upon  the 
authorities  referred  to  in  that  case:  second:  that  by  the  terms  of 
the  original  act  of  incorporation,  "any  substantial  inhabitant  of  the 
town"  could  be  elected  to  that  office.  In  tbe  year  1739,  when  the 
charter  was  first  granted,  there  was  no  exclusion  of  the  clergy  in 
this  State,  then  a  colony.  The  constitution  of  this  State  secured  to 
corporations,  &c.,  the  enjoyment  of  their  franchises  "as  if  the  con- 
stitution of  this  State  had  not  been  altered."  (Art.  8,  Sec.  9  of  the 
Constitution  of  1792.)  The  same  provision  was  incorporated  in  the 
amended  constitution  of  1831. 

The  construction  contended  for  by  the  counsel  for  the  relator  ope- 
rates as  a  personal  disqualification,  and  is  against  natural  right;  and 
would  be  in  derogation  of  one  of  the  franchises  of  the  corporators, 
all  of  which  were  expressly  recognized  and  secured  to  them  by  the 
constitution.  I  am  of  opinion,  therefore,  that  an  ordained  preacher 
of  the  gospel  is  not  excluded  by  the  constitution  from  holding  office 
in  a  corporation,  which  was  in  existence  at  the  time  of  the  adoption 
of  the  constitution  of  1792,  and  in  which  corporation  he  had  been 
previously  eligible. 

Mandamus  refused. 

Wales,  for  the  relator. 

/.  A.  Bayard,  for  the  city  council. 
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THE  STATE  vs.  THE  WILMIXGTON  BRIDGE  COMPANY. 

On  presentment  by  a  grand  jury,  and  motion  by  the  Attorney-general,  the 
court,  after  hearing,  issued  a  mandamus  to  compel  the  Wilmington  Bridge 
Company  to  make  a  bridge  over  the  Christiana  riVer,  conformable  to  their 
charter. 

On  motion  of  the  Attorney-general,  the  court  granted  a  rule  to 
show  cause  why  a  mandamus  should  not  issue  against  the  Wilming- 
ton Bridge  Company,  commanding  them  to  repair  and  construct  the 
bridge  over  the  Christiana  river  at  Wilmington,  in  conformity  with 
the  original  plot,  &c.,  and  according  to  the  act  of  assembly  in  that 
behalf  provided. 

The  charter  of  the  bridge  company,  (4  Del.  Laws  62,  sec.  6,)  re- 
quires certain  commissioners  to  lay  out  a  road  and  make  and  return  a 
plot  of  a  bridge  over  the  Christiana  river  at  Wilmington,  and  that  the 
bridge  should  be  made  and  kept  up  "as  laid  down  in  the  said  plot  or 
draft,  without  any  deviation  therefrom."  The  plot  was  made  and 
returned  in  the  proper  office,  and  a  bridge  built,  more  than  thirty 
years  ago.  The  proper  officer  had  made  search,  and  had  not  been 
able  to  find  the  plot.  Within  a  short  time  the  bridge  had  been  re- 
built and  the  track  narrowed  several  feet,  as  was  alledgcd,  so  that 
it  was  now  inconvenient  and  dangerous,  and  had  been  presented  by 
the  grand  jury  as  a  nuisance. 

Mr.  Wales,  for  the  bridge  company,  now  showed  cause  against  the 
rule. 

Wales. — Tliis  court  has  no  jurisdiction  in  the  matter — 1st.  Because 
the  bridge  is  entirely  within  the  city  of  Wilmington,  and  this  com- 
plaint is  within  the  exclusive  jurisdiction  of  the  city  courts.  {Dig. 
675;  8  vol.  Laws  102,  sec.  17.)  The  city  council  is  empowered  to 
try  all  nuisances  within  the  city.  This  is  a  nuisance,  if  any  thing. 
2d.  The  writ  of  mandamus  is  not  a  writ  of  right;  but  a  prerogative 
writ,  to  which  the  party  applying  must  show  a  positive  right;  and 
this  must  be  on  individual  application,  and  on  affidavit.  There  is  in 
this  case  no  relator;  no  affidavit;  and  no  proper  ground  laid  for  the 
proceeding.  (Aug.  &  Ames  on  Corp.  427-8.)  3d.  There  is  defect  of 
proof  on  the  part  of  the  State,  in  not  showing  that  this  bridge  is  not 
in  conformity  with  the  original  plot.  I  agree  that  secondary  evi- 
dence might  be  offered  if  the  plot  could  not  be  had;  but  the  State  has 
not  made  diligent  search  for  it. 

Gilpin,  Attorney-general. — I  appear  for  the  public,  on  the  ground 
of  a  presentment  regularly  made  on  oath  by  the  grand  jury  of  this 


State  vs.  Wilmington  Bridge  Company.  313 

county,  complaining  of  this  bridge  as  a  nuisance  to  the  public  gene- 
rally. I  ask  in  the  name  of  the  State,  for  a  mandamus;  against 
this  company,  compelling  them  to  repair  this  bridge  according  to  its 
original  construction,  as  required  by  law.  The  law  required  the 
bridge  to  be  made  according  to  a  plot  returned  into  the  office  of  the 
clerk  of  the  peace,  which  was  done.  That  plot  is  lost;  but  it  is  proved 
that  for  more  than  forty  years  this  bridge  has  been  on  a  different 
construction  from  the  present.  This  is  evidence  that  it  is  not  now 
in  conformity  with  the  plot.  Has  this  court  jurisdiction  to  compel 
the  repair  of  the  bridge  accordingly?  This  is  not  a  proceeding  in 
the  nature  of  an  indictment.  It  is  true,  I  might  have  proceeded 
by  indictment  before  the  mayor's  court;  but  the  Superior  Court  has 
the  power  all  over  the  State,  which  the  Court  of  King's  Bench  in 
England  has.  The  mandamus  is  the  proper  remedy,  (2  Maull  & 
Selzv.  80-1;  2  Barn.  &  Aid.  646;  1  Chitty  Gen.  Prac.  790.)  It  cannot 
be  doubted  that  that  court  has  jurisdiction  to  proceed  in  such  a  case 
by  mandamus.  A  portion  of  the  bridge  is  in  New  Castle  hundred; 
and  the  mayor's  court  has  not  jurisdiction  even  of  the  nuisance,  as 
to  all  the  bridge. 

Per  Curiam: 

Bayard,  Chief  Justice. — In  this  case  an  application  is  made  by 
the  Attorney-general  ex  officio,  on  behalf  of  the  State,  for  a  manda- 
mus to  the  Wilmington  Bridge  Company,  to  compel  the  company  to 
repair  and  construct  the  bridge  over  the  Christiana  river,  in  confor- 
mity M'ith  the  injunctions  of  their  charter.  The  company  was  in- 
corporated in  the  year  1807,  and  authorized  to  construct  a  bridge 
across  the  Christiana  creek  at  Wilmington,  and  to  open  certain  roads 
leading  from  thence  towards  the  town  of  Kew  Castle.  The  width 
of  the  roads  and  the  general  dimensions  of  the  bridge  are  prescribed 
in  the  first  and  eighth  sections  of  the  act;  but  in  order  to  insure  the 
construction  of  a  bridge  and  roads  adapted  to  the  public  wants,  and 
to  prevent  any  encroachment  upon  the  rights  and  convenience  of  the 
public  afterwards,  the  sixth  section  provides  for  the  appointment  of 
a  board  of  commissioners  who  are  named  in  the  act,  to  fix  on  the 
place  for  the  bridge  and  to  lay  out  the  roads,  and  directs  them  to 
cause  the  surveyor  whom  they  employ  "to  make  a  correct  plot  or 
draft  of  the  bridge  and  roads  aforesaid,"  which  shall  be  signed  by 
the  surveyor  and  certified  by  the  commissioners  as  approved  by  them, 
and  then  returned  into  the  office  of  the  clerk  of  the  peace  for  New 
Castle  county,  to  be  by  him  recorded  and  carefully  kept.     The  same 
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section  then  provides  that  the  "said  return  when  made  in  the  man- 
ner aforesaid,  shall  be  conformed  to  by  the  said  Wilmington  Bridge 
Company,  who  shall  erect  the  bridge  and  open  the  roads  as  they  are 
or  shall  be  laid  down  in  the  said  plot  or  draft,  without  any  deflation 
therefrom,  and  the  said  bridge  and  roads  shall  forever  thereafter  be 
kept  in  good  order  and  repair  by  the  said  company.  (4  Del.  Lazvs 
G3.)  The  tenth  section,  in  consideration  of  the  expenses  thus  to  be 
incurred,  grants  to  the  company  the  right  to  take  certain  rates  of 
toll  or  pontage  for  crossing  the  bridge;  and  the  twenty-first  section 
declares  the  bridge  and  roads  to  be  a  public  highway.  The  whole 
object  of  the  charter  was  the  construction  of  this  highway  for  the 
convenience  of  the  public,  and  due  precaution  was  taken  by  the 
above  provisions,  to  promote  and  secure  that  convenience  by  re- 
quiring, both  in  its  construction  in  the  first  instance  and  in  its  preser- 
vation afterwards,  a  conformity  without  any  deviation,  to  the  plot  or 
draft  sanctioned  by  the  commissioners.  In  the  recent  repairs  of  this 
bridge,  it  would  seem  that  the  company  have  deviated  from  the  origi- 
nal draft,  and  contracted  the  carriage  tracks  so  as  to  render  the  pas- 
sage inconvenient  and  dangerous,  and  the  grand  jury  of  the  county 
have  presented  it  as  a  nuisance.  The  Attorney-general  acting  ex 
officio  upon  that  presentment,  now  asks  a  mandamus  to  the  company, 
to  compel  a  compliance  with  their  duty  under  the  charter.  It  is  ob- 
jected on  behalf  of  the  company — Urst,  that  this  alledged  misfeasance, 
if  there  be  one,  falls  under  that  class  of  misdemeanors  denominated 
nuisances,  of  which  when  committed  within  the  limits  of  the  city  of 
Wilmington,  the  mayor's  court  has  exclusive  jurisdiction;  and  second- 
ly, that  there  should  have  been  some  individual  relator,  whose  right 
to  the  writ  should  be  sustained  by  affidavit,  stating  explicitly  the 
facts  on  which  he  relied  in  support  of  it.  As  to  the  first  objection, 
although  the  violation  of  a  public  duty  is  an  offence  which  may  be 
punished  by  indictment,  yet  in  this  instance  it  is  also  the  violation  of 
a  contract  of  which  there  is  the  right  to  enforce  the  specific  execu- 
tion. The  party  injured  often  prefers  specific  relief  or  performance 
of  his  contract,  to  compensation  in  damages  or  punishment,  and  the 
writ  of  mandamus  is  at  law  the  appropriate  civil  remedy  for  such 
specific  relief,  in  the  absence  of  any  other  legal  proceeding  which  can 
give  it.  {The  King  vs.  The  Marquis  of  Stafford,  3  T.  R.  651.)  In 
Rex  vs.  Baker  and  another,  (3  Burr.  1267,)  lord  Mansfield,  says,  "It 
(the  writ  of  mandamus)  was  introduced  to  prevent  disorder  from  a 
failure  of  justice  and  defect  of  police.     Therefore,  it  ought  to  be  used 
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upon  all  occasions  where  the  law  has  established  no  specific  remedy, 
and  where  in  justice  and  good  government  there  ought  to  be  one." 
The  proceeding  is  a  civil  remedy  not  a  criminal  prosecution,  and  it 
is  no  objection  to  the  Avrit  that  the  party  violating  the  duty  might  be 
punished  by  indictment.  {Rex  vs.  Scz'crti  and  Wye  Railroad  Com- 
pany, 2  Barn.  &  Aid.  G-iG.)  In  that  case,  Abbott,  chief  justice  said, 
"If  an  indictment  had  been  a  remedy  equally  convenient,  beneficial, 
and  effectual  as  a  mandamus,  I  should  have  been  of  opinion  that 
we  ought  not  to  grant  a  mandamus;  but  I  think  it  perfectly  clear 
that  an  indictment  is  not  such  a  remedy;  for  a  corporation  cannot  be 
compelled  by  indictment  to  reinstate  the  road.  The  court  may  in- 
deed in  case  of  conviction  impose  a  fine,  and  that  fine  may  be  levied 
by  distress,  but  the  corporation  may  submit  to  the  payment  of  the 
fine,  and  refuse  to  reinstate  the  road;  and  at  all  events  a  considera- 
ble delay  may  take  j^lace,  the  remedy,  therefore,  is  not  as  effectual 
as  that  by  mandamus."  The  power  of  issuing  the  writ  of  manda- 
mus, is  one  of  the  highest  and  most  important  branches  of  the  juris- 
diction of  the  Court  of  King's  Bench  in  England,  and  by  the  provi- 
sions of  our  constitution  and  the  acts  of  assembly,  the  Superior  Court 
is  invested  with  all  the  powers  of  the  Court  of  King's  Bench,  in  the 
general  administration  of  justice. 

As  to  the  second  objection,  it  is  true  that  the  writ  can  only  be  ob- 
tained by  application  to  the  court  suggesting  a  suitable  case  for  the 
exercise  of  its  discretion  in  granting  the  writ,  and  that  the  sugges- 
tion must  be  made  by  affidavit  in  the  case  of  a  private  relator;  but 
not  so  in  the  case  of  the  Attorney-general;  who,  ex  officio,  suggests 
to  the  court  a  case  of  a  violation  of  public  duty;  and  asks  on  behalf 
of  the  State,  a  mandamus  to  compel  the  performance  of  it.  The 
Attorney-general  undoubtedly  must  show  a  case  which  justifies  the 
issuing  of  the  writ,  and  that  has  been  done  in  this  instance  by  show- 
ing the  duty  imposed  by  the  charter  on  the  company,  and  the  pre- 
sentment of  the  grand  jury.  As  the  writ  in  the  first  instance  will  be 
in  the  alternative,  either  to  do  what  is  commanded,  or  show  some 
reason  to  the  contrary,  the  company  will  have  an  opportunity  in  the 
return  to  offer  any  explanation,  excuse  or  justification  which  they 
may  deem  proper. 

Rule  absolute. 

Gilpin,  Attorney-general,  for  the  State. 

Wales,  for  the  defendants. 


SUPERIOR  COURT. 

SPKING  SESSIONS, 

1841.  W 


EOBEET  ELLIOTT,  negro,  defendant  below  vs.  MARTIN  MORGAN, 

plaintiff  below. 

Negro  testimony  is  admissible  in  a  case  between  negroes,  or  against  a  negro. 
The  entry  of  a  judgment  aided  by  reference  to  the  margin. 
Aided  also  by  reference  to  the  report  of  referees. 

Certiorari  to  Justice  Tindal. 

This  was  an  action  of  trespass.  The  record  showed  a  trial  by 
referees,  and  a  report  "that  the  defendant  is  indebted  to  the  plaintiff 
on  the  above  complaint  the  sum  of  four  dollars:  and  nine  dollars 
and  six  cents  cost  of  suit."  The  entry  of  judgment  was  as  follows: 
"judgment  rendered  the  26th  of  December,  1840.  M.  Tindal;"  and 
the  marginal  note  stated  the  amount  of  the  judgment  and  of  the  costs 
to  be  the  same  as  in  the  report. 

It  also  appeared  from  the  record,  that  Curtis  Turner,  negro,  had 
been  summoned  as  a  witness  by  the  plaintiff  below,  and  his  fees  for 
attendance  were  taxed  in  the  bill  of  costs. 

The  exceptions  were  to  the  sufficiency  of  the  judgment  entry;  and 
that  improper  evidence  had  been  heard;  that  it  was  not  competent  to 
examine  a  negro  witness  on  a  trial  between  a  white  man  and  negro. 

Per  Curiam. — The  justice  can  render  no  other  judgment  on  the 
report  of  referees  than  such  as  is  warranted  by  the  report.  The  in- 
ference, therefore,  on  this  entry  would  be,  that  the  judgment  was  ac- 


(a)  Memorandum. —  In  the  winter  vacation,  to  wit :  on  the  19th  day  of 
January,  1841,  the  Honorable  Richard  H.  Bayard  having  been  elected  to 
the  Senate  of  the  United  States,  resigned  his  office  of  chief  justice  of  this 
State ;  and  the  Honorable  James  Booth,  of  New  Castle,  was  appointed  in 
his  place  on  the  12th  of  March,  1841,  and  took  his  seat  at  the  commence- 
ment of  this  term. 
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cording  to  the  report;  and  this  inference  is  confirmed  by  the  margi- 
nal entry,  which  may  be  resorted  to  for  this  purpose.  {Moore  et  al 
vs.  Lunney,  ante  28;  and  Booth  vs.  Jump,  2  Harr.  Rep.  461.)  Negro 
testimony  is  always  received  in  the  courts  of  our  State,  in  cases  be- 
tween negroes  or  against  a  negro.  It  is  not  competent  to  this  de- 
fendant to  object  to  such  testimony;  nor  does  it  appear  conclusively 
from  the  record  that  the  witness,  Turner,  was  in  fact  examined. 

Judgment  affirmed. 

Houston,  for  exceptant,  defendant  below. 

Wootten,  for  respondent. 


JACOB  CANNON,  Adm'r.  of  P.  Fitzgibbon  z/.fr JEEEMIAH  F.  KIN- 
NEY.    (See  ante  p.  73.) 

If  exceptions  be  filed  to  interrogatories  as  leading,  notice  must  be  given  to  the 

other  side. 
A  book  of  original  entries,  with  the  oath  of  the  party,  is  evidence  per  se  of  the 

sale  of  goods. 
A  sworn  copy  is  not  evidence  if  objected  to. 
A  witness  may  look  at  the  book  to  refresh  his  memory,  but  he  must  swear  from 

his  memory  and  not  by  the  book. 
A  receipt,  though  strong  prima  facie  evidence  of  the  payment  of  money,  is  not 

conclusive. 

Capias  case.  Narr  in  assumpsit.  Pleas,  non-assumpsit;  payment; 
discount;  set-off  and  the  act  of  limitations.     Eeplications  and  issues. 

The  plaintiff  offered  in  evidence  a  deposition  taken  on  a  commis- 
sion to  John,  Glenn,  of  Baltimore.  It  was  objected  to  because  the  in- 
terrogatories were  leading  and  excepted  to  as  such,  at  the  issuing  of 
the  same,  and  written  exceptions  filed.  {Goslin  vs.  Cannon,  1  Harr. 
Rep.  3.) 

Cullen,  for  plaintiff,  denied  that  the  interrogatories  were  leading; 
and  said  that  no  notice  of  the  exceptions  was  ever  given  to  the  plain- 
tiff or  his  attorney. 

Ridgely. — The  exception  was  filed  in  the  clerk's  office  at  the  time 
of  filing  the  cross-interrogatories,  and  the  clerk  noted  the  filing  of 
the  same  on  the  record.     Mr.  Cullen  was  bound  to  take  notice. 

Court. — By  the  usual  practice  plaintiff's  counsel  files  his  inter- 
rogatories and  names  his  commissioner;  when  he  takes  no  further 
step  until  the  commission  is  returned  executed.  If  exception  be  taken 
to  his  interrogatories  it  is  an  unusual  proceeding,  and  he  ought  to 
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have  notice  of  it  that  he  may  correct  his  interrogatories  or  abide  the 
result  of  an  objection  to  them  at  the  trial.  The  practice  in  taking 
depositions  is  very  unsettled.  It  has  been  decided  that  answers  to 
leading  interrogatories  will  be  suppressed  at  the  trial  if  objected  to 
in  time,  so  that  the  other  party  might  have  notice  of  the  objection  in 
time  to  correct  his  interrogatories.  (1  Han:  Rep.  3;  324;  282.)  The 
spirit  of  these  decisions  is  not  merely  that  exceptions  should  be  filed, 
but  that  the  other  side  should  have  notice  of  them.  We  think  the 
fifth  interrogatory  leading,  but  cannot  rule  out  the  deposition,  as  it 
does  not  appear  that  plaintiff's  counsel  had  notice  of  the  objection 
until  this  time.  We  shall  admit  the  deposition  subject  to  all  proper 
objection  and  remark,  founded  on  the  character  of  the  questions. 

The  deposition  was  of  S.  D.  Ascham,  a  clerk  of  Mr.  Fitzgibbon, 
in  Baltimore,  and  contained  a  detailed  statement  of  the  account  cur- 
rent of  Kinney.  The  witness  swore  generally  that  this  was  a  true 
copy  of  the  account,  taken  from  the  books  of  original  entry;  and  that 
the  several  articles  therein  stated  had  been  sold  and  delivered  by 
Fitzgibbon  to  Kinney.  It  was  admitted  that  notice  had  been  given 
to  Mr.  Cullen  in  due  time,  that  the  production  of  the  book  of  original 
entries  would  be  required  at  the  trial. 

Ridgely  then  moved  a  nonsuit,  on  the  ground  that  there  was  no 
legal  proof  of  the  sale  and  delivery;  but 

The  Court  directed  him  to  go  on  to  the  jury,  saying  that  they  would 
instruct  the  jury  that  the  copy  of  the  account  was  not  evidence 
against  Kinney,  and  that  the  plaintiff  could  not  recover  unless  he  had 
proved  by  Ascham,  of  his  own  knowledge  and  recollection,  without 
reference  to  the  books  of  Fitzgibbon,  as  evidence,  that  each  article  for 
which  a  recovery  is  sought  was  sold  and  delivered  to  Kinney.  The 
book  of  original  entries  regularly  and  fairly  kept  is  admissible  under 
our  act  of  assembly,  together  with  the  oath  of  the  party,  as  evidence 
in  itself  of  the  sale  and  delivery  of  goods;  and  as  a  substitute  for  the 
better  evidence  of  actual  sale  and  delivery  of  each  article,  by  the 
clerk  or  person  who  delivered  it.  In  tliis  case  two  things  are  want- 
ing to  make  this  copy  of  the  account  evidence.  The  books  are  not 
here  to  be  examined,  and  the  oath  of  the  party  is  wanting. 

It  is  true,  that  from  the  great  inconvenience  of  producing  these 
books  of  foreign  merchants,  it  is  our  practice  to  admit  sworn  copies 
as  a  substitute;  but  this  is  by  consent,  and  whenever  such  consent  is 
withheld,  and  notice  given  to  the  other  side,  the  party  must  regular- 
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ly  prove  the  sale  and  delivery  of  each  article,  or  produce  his  book  of 
original  entries.     {Craig  &  Sergeant  vs.  Russel,  2  Harr.  Rep.  353.) 

The  deponent  swore  that  he  was  clerk  of  Fitzgibbon  and  book 
keeper;  that  the  goods  mentioned  in  the  schedule  A.  B.,  (which  was 
truly  copied  by  the  witness  from  the  books  of  Fitzgibbon,)  were  sold 
and  deliyered  by  Fitzgibbon  to  Kinney,  and  the  entries  made  by  the 
witness  at  the  dates  in  said  schedule  mentioned. 

Ridgcly  made  the  question,  and  asked  the  charge  of  the  court  as 
to  whether  this  was  proper  evidence  of  the  sale  and  delivery  of  the 
goods. 

Booth,  Chief  Justice,  charged  the  jury: — 1.  That  where  the  books 
are  not  relied  on  as  evidence  in  themselves  of  the  sale,  a  witness 
competent  to  prove  the  sale  and  delivery  must  swear  to  his  own 
knowledge  of  the  fact;  and  not  merely  because  he  finds  the  entry  of 
such  sale  on  the  books.  He  may  look  at  the  books  to  refresh  his 
memory,  but  for  nothing  else;  and  unless,  after  looking  on  the  books, 
he  can  swear  to  the  sale  and  delivery  of  each  article  from  his  own 
recollection,  now  refreshed  by  the  books,  the  evidence  is  not  suffi- 
cient proof.  A  meje  copy  of  the  account  taken  from  the  book  is  not 
evidence,  though  sworn  to;  the  book  itself  must  be  produced  and  ac- 
companied by  the  oath  of  the  party;  if  this  be  not  done,  nothing  short 
of  proof  of  actual  sale  and  delivery  of  the  goods,  made  by  a  person 
who  had  personal  knowledge  of  such  sale  and  delivery,  will  enable 
the  plaintiff  to  recover.  2.  Suppose  the  sale  and  delivery  of  the 
goods  to  Kinney  sufficiently  proved;  the  next  question  is,  have  they 
been  paid  for?  Several  receipts  have  been  given  in  evidence,  in  re- 
ference to  one  of  which  it  is  alledged  by  the  plaintiff  that  there  is  a 
mistake,  and  that  it  was  given  by  mistake,  for  more  money  than  was 
in  fact  paid.  As  to  this  matter,  the  law  is  that  a  receipt  is  strong 
prima  facie  evidence  of  the  payment  to  the  amount  it  specifies  on  its 
face;  but  it  is  not  conclusive;  it  may  be  contradicted;  and  may  be 
shown  to  have  been  given  by  mistake. 

The  jury  must  judge  from  all  the  evidence,  whether  it  is  sufficient 
to  satisfy  them  of  the  mistake  in  the  receipt,  in  which  case  they  may 
correct  it  according  to  the  truth;  otherwise  they  must  take  it  to  be 
true. 

Verdict  for  defendant. 

Cullen,  for  plaintiff. 

Ridgely,  for  defendant. 
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WILLIAM  HOOPER'S  CASE. 

A  negro  insolvent  may  be  adjudged  to  serve  his  creditors,  though  no  fraud  be 

proved   against  him. 

William  Hooper,  negro,  applied  to  be  discharged  from  imprison- 
ment; one  of  his  creditors  filed  allegations  of  fraud,  which  the  court 
adjudged  insufficient.  The  creditor  then  proposed  to  propound  in- 
terrogatories to  the  prisoner,  which  was  objected  to  on  the  part  of 
the  prisoner,  on  the  groimd  that  the  allegations  of  fraud  having  been 
already  decided  in  his  favor,  he  was  entitled  to  his  discharge  with- 
out further  question.  That  the  creditor  having  elected  to  rest  his 
objections  to  the  discharge  on  allegations  of  fraud  which  had  been 
decided  against  him,  he  was  not  at  liberty  to  make  further  objection. 

But  the  Court  said  that  though  the  fraud  had  been  alledged  and  tried, 
and  the  issue  found  for  the  petitioner  (which  in  this  case  had  not  been 
done,  the  court  considering  the  statement  as  not  amounting  to  an  al- 
legation of  fraud,)  yet  they  must  proceed  with  the  hearing  of  his  pe- 
tition to  see  whether  in  other  respects  he  is  entitled  to  his  discharge; 
and  that  apart  from  any  fraud  they  would,  on  a  proper  case  appear- 
ing, adjudge  him  to  serve  his  creditors. 

The  petitioner  was  discharged. 


JAMES  LOFLAND,  defendant  below  vs.  MATTHEW  CANNON, 

plaintiff  below. 

An  execution  cannot  be  issued  by  a  justice  of  the  peace  in  one  county  on  a 
transcript  of  a  judgment  before  a  justice  of  another  county.  The  proper 
proceeding  is  by  scire  facias. 

Certiorari  to  Justice  Watson. 

The  record  showed  that  an  action  of  debt  was  commenced  and 
prosecuted  to  judgment  at  the  suit  of  Cannon  vs.  Loftand,  before  jus- 
tice Hammersley  of  Kent  county;  the  judgment  being  dated  July  15, 
1840.  A  duly  certified  transcript  of  all  the  docket  entries  touching 
the  judgment  before  justice  Hammersley,  was  on  the  14th  of  Sep- 
tember, 1840,  filed  before  justice  Watson  of  Sussex  county,  who  is- 
sued execution  thereon  on  the  18th  of  September,  1840. 

The  exceptions  were  that  the  proceeding  should  have  been  by 
scire  facias  under  section  28  of  Dig.  347. 
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But  the  Court  said  the  proceeding  is  under  section  14,  Dig.  338, 
and  is  defective,  because  not  before  a  justice  of  the  peace  of  the 
same  county  where  the  judgment  was  originally  rendered.  A  scire 
facias  may  be  issued  by  a  justice  in  either  county,  on  the  transcript 
of  a  judgment  before  any  other  justice  in  the  State,  but  an  execution 
cannot  be  issued  on  such  transcript  by  any  other  than  a  justice  of 
the  same  county. 

Judgment  reversed. 

Houston,  for  exceptant. 


WILLIAM  EARLY,  deft,  below  vs.  JAMES  ADAMS,  pl'ff.  below. 

In  a  certiorari  the  court  will  not  allow  the  exceptant  to  go  into  proof  of  want 
of  consideration,  or  illegality,  of  the  instrument  on  which  the  judgment 
below  was  rendered. 

Certiorari  to  Justice  Wilson. 

Record.  Action  on  a  note  of  hand  under  seal,  dated  June  27,  1840, 
with  a  power  of  attorney  to  any  justice  of  the  peace  to  enter  judg- 
ment thereon,  with  stay  of  execution  till  the  11th  of  November  next, 
for  $5  00  with  interest.  Judgment  entered  November  17,  1840,  by 
Wm.  B.  Wilson,  J.  P. 

The  defendant  npw  filed  an  affidavit  stating  that  the  note  was  for 
a  bet  upon  the  general  election,  and  therefore  illegal;  and 

Brinckloe,  for  him,  moved  the  court  for  leave  to  impeach  the  re- 
cord by  proof  of  this  fact;  which  was  refused,  on  the  ground  that  the 
consideration  of  the  note  could  not  be  thus  inquired  into;  and,  if  it 
could,  such  a  case  does  not  fall  within  the  very  narrow  class  of  cases 
where,  on  certiorari,  the  court  would  inquire  into  facts  beyond  the  re- 
cord; it  would  in  fact  amount  to  the  trial  of  an  appeal  on  certiorari. 

Judgment  affirmed. 

Brinckloe,  for  defendant  below. 


In  the  matter  of  the  petition  of  STANSBURY  JACOBS  et  al. 

Ditch  return  sent  back  to  the  commissioners  to  be  amended,  so  as  to  specify 
the  depth  of  the  ditch,  and  delineate  an  outline  of  the  low-lands  to  be 
drained. 

Petition  for  an  order  to  lay  out  a  ditch.     Order  granted.     Return 
made. 

VOL.  III.  41 
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On  the  coming  in  of  the  return,  Mr.  Cullen,  for  other  owners  than 
the  petitioners,  moved  to  set  aside  the  return  and  order,  on  tlie  ground 
1st.  That  the  order  was  not  petitioned  for  by  a  majority  of  the 
owners  of  the  low  grounds.  The  return  showed  certain  land  belong- 
ing to  the  "heirs"  of  C.  Jacobs;  other  land  to  the  "heirs  of  W.  Kich- 
ards;"  and  Mr.  Cullen  contended  that,  in  ascertaining  the  majority,  all 
the  heirs  should  be  counted  as  one.  2d.  That  the  return  did  not 
show  of  what  depth  the  ditch  should  be  cut:  it  directed  the  cutting  to 
be  of  a  sufficient  depth.  3d.  Because  there  was  no  sufficient  delinea- 
tion of  the  swamps.     {Dig.  161;  9  vol.  79;  act  of  1837.) 

Court. — It  appears  that  the  petition  and  order  in  this  case  were  for 
laying  out  two  ditches  entirely  distinct,  the  one  to  drain  lands  on  the 
head  waters  of  Bridgeville  branch,  and  the  other  lands  at  the  head 
of  Gray's  mill-pond.  The  order  has  been  separately  executed,  and 
the  damages  separately  assessed.  One  ditch  empties  into  Bridge- 
ville branch,  the  other  into  the  mill-pond.  The  petitioners  are  not  a 
majority  of  the  owners  of  land  on  both  ditches-,  but  they  are  a  ma- 
jority of  the  owners  of  the  land  on  one  of  the  ditches.  The  order  is 
good  as  to  one  of  the  ditches,  but  bad  as  to  the  other;  and  the  ques- 
tion we  have  considered  is,  whether  the  return  is  divisible;  and  we 
think  it  is,  the  commissioners  having  carefully  distinguished  between 
the  ditches.  As  to  the  objections  that  the  depth  of  the  ditches  is  not 
set  forth  in  the  return,  nor  the  outline  of  the  low  grounds  delineated 
sufficiently,  these  may  be  supplied  by  the  commissioners  to  whom  the 
report  will  be  sent  back  for  that  purpose. 

Eeturn  and  order  set  aside  as  to  one  ditch,  and  the  petitioners  to  pay 
one-half  of  all  costs;  return  sent  back  as  to  the  other,  to  be  amended. 

Ridgely,  for  the  petitioners. 

Ctdlen,  contra. 


THE  TEUSTEES  OF  THE  POOR  OF  SUSSEX  COUNTY  vs.  Dr. 
HENRY  F.  HALL. 

The  master  is  liable  for  the  maintenance  of  a  decrepit  slave,  or  a  slave  manu- 
mitted under  ten  or  above  thirty-five  years  old. 

His  personal  representatives  are  also  liable. 

His  heirs  are  liable  in  respect  of  the  real  estate  of  such  master. 

But  it  seems  that  a  bona  fide  purchaser  of  such  land,  without  notice,  is  not 
liable. 

Case   stated.     Richard  Howard  in  his  lifetime   owned  a  negro 
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slave,  Anthony,  who  was  blind  when  his  master  died  in  1823,  and 
has  ever  since  been  a  charge  on  the  estate.  Thomas  Howard  and 
L.  West  administered  on  Howard's  estate,  and  distributed  it  to  the 
heirs.  His  land  was  divided  in  the  Orphans'  Com-t  and  assigned  in 
thirds  to  Thomas  Howard,  LcAvis  West  and  wife,  and  to  the  children 
of  Robert  Howard.  The  heirs  at  law  supported  this  slave  from  the 
death  of  Richard  Howard,  at  their  joint  cost,  until  recently,  when  the 
heirs  of  Robert  Howard  sold  their  third  to  the  defendant,  H.  F.  Hall; 
and  on  his  refusing  to  contribute  to  the  expense,  the  slave  was  sent 
to  the  poor  house,  and  this  application  made  to  charge  him  under 
Dig.  416.  The  question  Avas,  whether  he  was  liable  to  contribute. 
The  court  granted  a  rule  to  show  cause  why  an  order  should  not  be 
made  on  Dr.  Hall,  as  the  assignee  of  the  one-third  part  of  the  real 
estate  of  said  Howard,  to  contribute  to  the  maintenance  of  the  said 
slave  Anthony.     The  rule  now  came  up  for  hearing. 

Ctdlcn. — The  estate  of  a  person  manumitting  slaves  is  liable  in  the 
hands  of  assignees  for  the  support  of  such  slaves.  The  first  act  which 
authorized  the  emancipation  of  slaves,  required  the  owners  to  support 
them.  (1  Del.  Laws  425,  436-T;  2  ib.  1321-2-3-5,  88G,  sec.  3.)  Before 
1819,  then,  the  owner  of  a  slave  was  bound  to  support  him  and  keep 
him  off  the  county.  Dig.  414,  416,  sec.  6,  makes  liable  the  master,  his 
heirs,  executors,  administrators  and  assigns,  for  maintenance  of  the 
slave.  Section  3  makes  liable  only  the  master  of  a  manumitted 
slave.  If  the  assignees  of  the  land  are  not  responsible  no  one  is;  for 
the  heirs  are  gone  and  the  personal  estate  gone.  The  court  must 
look  at  the  liabilities  as  existing  at  the  death  of  Howard;  if  the  estate 
was  then  bound  it  continues  bound.     The  county  must  be  protected. 

Houston. — There  is  no  principle  of  the  common  law  that  would 
make  an  estate  liable  for  the  support  of  a  manumitted  slave,  much 
less  give  relief  to  the  trustees  of  the  poor  by  this  motion.  It  may  be 
a  moral  obligation,  yet  not  a  common  law  right,  at  least  to  be  en- 
forced in  this  way.  The  question  of  liability  depends  on  our  statutes 
and  only  those  in  the  Digest.  These  acts  are  all  levelled  at  the  mas- 
ter setting  free  decrepit  negro  slaves;  and  apply  to  none  other  than 
the  person  setting  free,  or  the  estates  of  such  persons.  Now  Richard 
Howard  never  set  free  or  discharged  this  slave;  on  the  contrary  he 
died  still  holding  the  slave,  and  the  administrators  took  possession  of 
him  as  a  part  of  the  personal  estate  of  R.  Howard,  and  held  him  for 
nineteen  years,  and  then  dismissed  him  to  become  a  charge  upon 
the   county.     These   executors   received   personal   estate   to   a  large 
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amount.  The  act  {Dig.  41G,)  provides  that  in  case  of  a  master  set- 
ting free  a  slave  under  ten  or  over  thirty-five,  or  decrepit,  such  mas- 
ter, his  heirs,  executors,  administrators  and  even  assigns,  tliat  is  the 
persons  becoming  entitled  to  the  estate  of  the  person  so  setting  the 
slave  free  shall  be  liable,  in  respect  of  such  estate,  to  support  such 
slave;  but  if  the  slave  passes  to  the  executor  or  to  an  heir  as  a  slave, 
and  is  afterwards  set  free  by  such  executor  or  heir,  the  estate  of  the 
former  master  is  not  liable;  but  the  executor  or  heir  setting  free  is 
liable,  and  also  his  heirs,  executors  or  assigns.  This  view  is  strength- 
ened by  the  remedy  given  by  this  act.  The  first  remedy  given  to 
the  trustees  of  the  poor  is  by  action  against  the  master  and  no  other; 
and  even  his  heirs,  &c.,  would  not  be  liable  unless  the  action  was 
brought  against  the  person  setting  him  free  and  in  his  lifetime;  and 
after  judgment  rendered  in  an  action  against  such  master,  the  addi- 
tional remedy  is  given  against  the  heirs  &c.,  of  the  master  by  order 
of  court,  founded  on  the  judgment  against  the  master.  The  judg- 
ment having  ascertained  the  liability  of  the  master,  and  the  lien  hav- 
ing become  fixed  and  public  upon  his  estate,  there  is  reason  in  the 
law  which  gives  a  summary  remedy  against  the  estate  of  such  mas- 
ter for  subsequent  support.  But  there  being  no  proceeding  or  judg- 
ment against  the  master,  the  alienee  of  his  land,  having  no  notice 
of  such  lien,  and  who  could  not  know  that  the  executor  would  there- 
after throw  the  slave  on  the  county,  is  not  liable. 

But  conceding  that  the  heirs  and  assigns  are  liable,  the  alienee  can- 
not be  liable  whilst  there  are  heirs  who  stand  nearer  to  the  master 
than  he  does:  the  trustees  of  the  poor  must  first  show  that  they  have 
exhausted  their  remedy  against  the  heirs.  These  heirs  received  all 
the  estate  of  Howard,  the  master;  they  received  the  full  value  of  the 
part  of  the  real  estate  of  Howard  bought  by  Hall,  for  which  he  paid 
a  full  value,  without  reference  to  any  such  lien  or  liability  as  this; 
the  master  and  his  heirs  have  received  the  full  benefit  of  all  the  ser- 
vices of  this  slave,  and  the  heirs  have  received  the  whole  of  How- 
ard's estate.  It  is  not  reasonable  then  for  this  defendant  to  be  charged 
whilst  any  heirs  of  the  master  can  be  resorted  to;  and  it  cannot  have 
been  the  intention  of  the  law  to  make  the  alienee  of  the  land  liable,  in 
discharge  of  those  who  received  not  only  the  personal  estate  of  the 
master,  but  the  value  of  the  lands  themselves.  A  reasonable  con- 
struction of  the  law  requires  that  the  remedy  against  the  heirs  shall 
be  exhausted  before  any  resort  can  be  had  against  the  alienee  of  the 
land.     The  question  is  very  important,  considering  the  number  of 
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slaves  in  this  county.  It  would  be  a  great  incumbrance  on  the  sale 
of  land,  if  it  remained  liable  under  all  circumstances  in  the  hands  of 
purchasers,  for  the  maintenance  of  slaves  before  or  afterwards  be- 
coming chargeable  to  the  county. 

Cullen. — This  is  not  the  case  of  a  slave  set  free,  but  of  a  person 
who  is  still  a  slave.  The  case  stated  admits  that  the  negro  was  a 
charge  on  the  estate  of  K.  Howard,  in  his  lifetime.  That  he  was 
never  set  free  by  any  one;  one  of  the  heirs  supported  him  for  a  great 
many  years,  out  of  mere  charity.  He  has  now  fallen  on  the  county. 
The  administrator  never  owned  this  slave;  he  was  not  even  appraised 
in  the  estate.  It  is  admitted  that  he  was  worthless,  and  a  charge  at 
Howard's  death;  the  executors  could  not  sell  him,  nor  were  they 
bound  to  take  him  and  become  personally  responsible.  He  remain- 
ed a  charge  on  the  estate  of  Howard.  As  to  the  order  of  liability, 
the  question  raised  by  the  case  stated  is,  whether  Hall  is  liable  at  all 
or  not  to  contribute;  and  not  when  or  in  what  order  he  is  liable. 

Per  Curiam. 

Booth,  Chief  Justice. — By  the  law  of  this  State,  it  is  the  duty  of  the 
master  to  support  his  slave.  If  the  slave  becomes  unhealthy,  decrepit, 
blind,  lame  or  maimed,  and  incapable  of  getting  his  livelihood;  or  if 
manumitted  while  in  that  condition,  or  under  the  age  of  ten  years;  or 
if  above  the  age  of  thirty-five  years  at  the  time  of  the  manumission, 
he  afterwards  becomes  unable  to  support  himself,  the  master  is  lia- 
ble for  his  maintenance  and  support;  and  the  trustees  of  the  poor  may 
maintain  an  action  against  him  for  the  expenses  incurred  by  the 
county  for  such  maintenance  and  support.  And  in  case  of  the  mas- 
ter's death  before  suit  brought,  such  action  may  be  maintained 
against  his  executors  and  administrators,  as  in  case  of  any  other  per- 
sonal demand  against  the  deceased.  The  duty  to  support  the  slave, 
after  the  decease  of  the  master,  follows  the  real  and  personal  estate 
in  the  hands  of  the  heirs,  executors  and  administrators;  and  they  are 
liable  for  such  support,  to  the  value  of  the  real  and  personal  assets 
of  the  deceased  received  by  them.  A  slave  being  personal  property 
vests  in  the  executors  and  administrators.  If  he  has  become  a  charge 
upon  the  county  after  the  master's  death,  resort  must  be  had,  in  the 
first  place,  to  the  personal  estate;  but  if  there  be  none,  or  if  it  has 
been  exhausted  in  the  payment  of  the  debts,  then  to  the  real  estate 
of  the  deceased,  in  the  hands  of  his  heirs,  against  whom,  both  upon 
principle,  and  from  the  true  spirit  and  meaning  of  our  acts  of  assem- 
bly referred  to  in  the  argument,  an  action  may  be  sustained  for  the 
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expense  of  maintaining  the  slave,  and  a  recovery  had  to  the  value 
of  the  land  descended.  But  in  the  present  case  it  is  contended,  that 
the  heirs  may  severally  shift  this  liability  from  themselves  by  con- 
veying away  their  respective  shares  of  the  real  estate;  and  that  the 
purchaser  becomes  liable  to  the  extent  of  his  interest  in  the  real  es- 
tate of  the  ancestor,  to  pay  or  contribute  to  the  payment  of  the  ex- 
pense incurred  for  the  maintenance  of  the  ancestor's  slave;  or  in  other 
words,  that  the  liability  of  a  deceased  master's  estate  for  the  main- 
tenance of  his  decripit  slave,  is  a  lien  upon  his  lands  in  the  hands  of 
a  bona  fide  purchaser  from  the  heirs  for  a  valuable  consideration, 
without  notice.  To  sustain  this  doctrine,  there  must  be  some  posi- 
tive statutory  enactment,  or  some  clear  and  inflexible  rule  of  law  to 
that  effect.  The  only  acts  of  assembly  on  this  subject  are  those  re- 
ferred to  in  the  argument.  (1  Del.  Laws  436,  sec.  2;  2  ib.  885-6, 
sees.  3,  5,  6;  Dig.  414-16,  &c.)  By  the  act  first  referred  to,  if  the 
master  by  will  or  otherwise,  set  his  slaves  free,  he  or  his  executors 
or  administrators,  were  required  at  the  next  Court  of  Quarter  Ses- 
sions, to  enter  into  recognizance  with  sureties,  to  indemnify  the  county 
from  any  charge  which  such  slave  might  be  to  the  county,  in  case 
of  his  being  sick,  or  otherwise  rendered  incapable  of  supporting  him- 
self; and  until  such  recognizance  was  given,  the  slave  was  not  enti- 
tled to  his  freedom.  By  the  act  in  2d  vol.  885,  &c.,  the  slave  was 
declared  free  without  such  security  having  been  given;  but  nothing 
in  the  act  was  to  be  construed  to  discharge  the  estate  of  the  master 
from  supporting  a  slave  incapable  of  getting  his  livelihood.  By  the 
act  of  February,  1819,  (Digest  416,  sec.  6,)  the  slave  might  be  ma- 
numitted without  the  master  giving  such  security  to  indemnify  the 
county;  but  if  the  slave,  at  the  time  of  the  manumission,  was  under  the 
age  of  ten  years,  or  above  the  age  of  thirty-five  years,  or  unhealthy, 
or  otherwise  incapable  of  getting  his  livelihood,  the  master,  his  heirs, 
executors,  administrators  or  assigns,  were  declared  liable  and  chargea- 
ble for  the  maintenance  of  such  slave.  Suppose  a  master,  after  hav- 
ing entered  into  a  recognizance  according  to  the  provisions  of  the 
act  first  referred  to,  had  aliened  his  lands  to  a  bona  fide  purchaser 
before  any  proceedings  or  judgment  upon  such  recognizance;  or 
if  after  the  master's  death,  his  heirs  had  so  aliened  them,  such  pur- 
chaser would,  under  the  decisions  of  our  courts,  have  taken  and  held 
the  lands  discharged  from  the  recognizance;  because  being  a  recog- 
nizance with  a  collateral  condition,  and  not  for  the  payment  of  mo- 
ney absolutely,  according  to  the  judgment  of  the  Court  of  Errors 
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and  Appeals,  in  the  case  of  The  State  for  use  of  Ball  vs.  Jaqiiett,  cited 
in  3  Harr.  Rep.  466,  it  was  not  a  lien  upon  lands  from  its  caption;  a 
lien  being  created  only  by  a  judgment  obtained  upon  such  recogni- 
zance. When,  therefore,  the  subsequent  acts  of  assembly  dispensed 
with  the  security  by  recognizance,  and  declared  that  the  master's 
estate,  without  such  security  being  given,  should  be  chargeable  with 
the  support  of  a  decrepit  slave,  it  cannot  reasonably  be  supposed  to 
have  been  intended,  that  the  mere  liability  to  support  the  slave  should 
be  a  better  security  to  the  county  than  a  recognizance;  that  such  lia- 
bility should  itself  constitute  a  lien  upon  the  master's  real  estate  in 
the  hands  of  a  bona  fide  purchaser,  who  had  no  notice  of  such  lien, 
no  means  of  knowing  it,  no  place  to  which  resort  could  be  had  to 
ascertain  it;  when  the  recognizance  itself,  being  an  obligation  of  re- 
cord, acknowledged  in  open  court,  and  of  which  a  purchaser  could 
at  any  time  obtain  information,  did  not  constitute  such  a  lien;  and 
under  which  no  lien  upon  the  lands  could  be  created,  but  by  a  judg- 
ment obtained  in  a  suit  upon  such  recognizance.  It  was  argued  by 
the  plaintiff's  counsel,  that  the  act  of  1819,  in  making  the  master, 
his  heirs,  executors,  administrators  or  assigns,  liable  for  the  mainte- 
nance of  the  slave,  clearly  intended  by  using  the  word  "assigns,"  to 
embrace  the  case  of  a  purchaser  from  the  heirs  of  the  real  estate  of 
the  master;  that  such  purchaser  being  an  assignee  of  the  real  estate, 
the  term  assigns  applied  to  him,  and  that  the  lands  in  his  possession 
could  be  followed  for  the  maintenance  of  the  slave.  But  it  is  not 
material  to  the  decision  of  the  question  submitted  to  us,  to  inquire 
whether  the  term  "assigns"  does  or  does  not  refer  to  such  purchaser. 
It  is  sufficient  to  remark,  that  the  present  case  does  not  come  within 
the  provisions  of  the  act  of  February,  1819.  The  object  of  that  act 
is  to  indemnify  the  county,  where  the  master  manumits  his  slave  un- 
der ten,  or  above  the  age  of  thirty-five  years.  In  this  case,  the  slave 
never  was  manumitted.  He  was  retained  by  the  administrators  and 
heirs  of  the  master;  and  supported  by  them  for  nineteen  years  after  the 
master's  death,  and  until  the  conveyance  to  the  defendant.  Upon 
his  refusal  to  contribute  to  the  expense  of  maintaining  the  slave, 
Thomas  Howard  and  Lewis  West,  administrators  of  the  deceased 
master,  and  each  holding  one-third  of  his  real  and  personal  estate, 
the  former  as  an  heir,  and  the  latter  in  right  of  his  wife,  another  heir, 
place  the  decrepit  slave  in  the  poor  house  of  Sussex  county,  and  bind 
themselves  to  the  trustees  of  the  poor,  to  pay  their  proportion  of  the 
expense  of  his  maintenance.     Upon  this,  the  trustees  seek  to  recover 
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of  the  defendant,  a  proportion  of  such  expense;  instead  of  resorting 
to  those  heirs  who  received  one-third  of  the  real  and  personal  estate 
of  the  deceased  master,  and  conveyed  their  third  of  such  real  estate 
to  the  defendant  in  this  case;  for  which  they  received  full  compensa- 
tion. Ui^on  no  principle,  could  such  a  case  be  brought  within  the  act  of 
1819;  even  supposing  an  assignee  of  the  real  estate  could  in  any  case 
be  made  liable  for  the  slave's  support.  For  the  reasons  before  stated, 
we  should  strongly  incline  against  such  a  construction  of  the  act  of 
1819,  if  any  other  meaning  can  be  attached  to  the  word  "assigns," 
as  used  in  that  act. 

But  the  plaintiffs  also  contend,  that  as  the  lands  of  a  deceased  per- 
son are  bound  for  the  payment  of  his  debts  and  may  be  taken  in 
execution,  although  the  heir  may  have  sold  them  to  a  bona  fide  pur- 
chaser, they  are  equally  bound,  upon  the  same  principle,  for  the  sup- 
port of  the  slave  of  a  deceased  master.  But  before  the  lands  of  a 
deceased  person  can  in  such  case,  be  taken  in  execution,  a  judgment 
must  be  obtained  for  a  debt  or  demand  due  from  or  outstanding 
against  the  ancestor  in  his  lifetime.  The  heir  cannot  take  and  hold 
the  land  discharged  from  such  debts  or  demands;  and  therefore,  can- 
not by  his  alienation,  place  a  purchaser  in  a  better  situation  than  he 
himself  stood.  The  present  suit  is  not  for  a  debt  or  demand  due 
from,  or  outstanding  against  Bichard  Howard  in  his  lifetime,  but  for 
a  claim  upon  a  cause  of  action  arising  against  his  heirs,  nineteen 
yeaxs  after  his  decease.  By  the  common  law,  if  the  heir,  before  ac- 
tion brought  against  him  upon  the  bond  of  his  ancestor,  in  which  the 
heir  was  bound,  aliened  the  lands  descended  to  him,  the  obligee  could 
not  follow  the  lands  in  the  possession  of  a  bona  fide  purchaser,  but 
was  without  remedy  at  law;  although  in  equity  the  heir  was  respon- 
sible for  the  value  of  the  land  aliened.  No  argument  then  can  be 
derived  from  the  principles  of  the  common  law,  as  was  contended 
by  the  plaintiff's  counsel,  to  make  a  bona  fide  purchaser  from  an 
heir  pay,  or  contribute  to,  the  expense  of  maintaining  a  slave,  for 
which  the  heirs,  having  received  real  assets  from  the  deceased,  are 
liable. 

The  policy  of  our  law  is  to  avoid  secret  liens  upon  lands,  and  to 
free,  as  far  as  possible,  the  alienation  of  real  estate  from  embarrass- 
ment. Hence  deeds  of  conveyance,  mortgages,  judgments,  recogni- 
zances and  charges  against  lands,  created  by  last  will  and  testament, 
all  appear  upon  record,  to  which  purchasers  can  readily  have  access. 
But  notwithstanding  the  anxiety  of  the  law  upon  this  subject,  real 
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estate  is  already  too  much  entrammelled;  and  it  is  unwise  to  increase 
Vae  difficulties  attending  its  transfer  to  purchasers.  Upon  the  whole 
of  this  case,  therefore,  it  is  our  opinion  that  the  defendant,  Henry  F. 
Hall,  is  not  bound  to  pay  or  contribute  any  part  of  the  expense  of 
keeping  or  maintaining  the  aforesaid  slave  Anthony;  and  that  judg- 
ment be  rendered  for  the  defendant,  with  costs. 

Ctillen,  for  plaintiffs. 

Houston,  for  defendant. 


BENJAMIN  POTTER  vs.  GEORGE  W.  WHITE. 

The  court  refused  to  quash  a  writ  issued  on  the  morning  of  the  commencement 
of  the  term,  before  the  court  met,  returnable  to  that  term,  and  tested  as  of 
tlie  last  day  of  the  term  preceding. 

xV  capias  ad  respondendum  in  trespass  on  the  case,  &c.,  at  the  suit 
•of  the  plaintiff  against  the  defendant,  was  issued  on  Monday,  the  26th 
of  April,  1841,  the  first  day  of  the  present  term,  a  few  hours  before 
the  opening  of  the  court,  and  placed  in  the  hands  of  the  sheriff  of 
Kent  county.  The  writ  was  made  returnable  the  same  day;  the  first 
day  of  the  term  being  the  general  return  day  of  all  process,  although 
by  the  sixth  rule  of  the  Superior  Court,  the  sheriff  is  not  required  to 
make  an  actual  return  of  original  process,  until  the  fourth  day  of  the 
term.  The  writ  was  tested  as  of  the  30th  of  October,  1840,  the  last 
day  of  the  previous  term,  in  the  name  of  Richard  H.  Bayard,  then 
chief  justice,  who  resigned  his  commission  in  vacation.  The  com- 
mission of  the  present  chief  justice  was  read  in  open  court,  on  the 
first  day  of  the  present  term,  immediately  after  the  court  was  opened. 
By  virtue  of  the  said  capias  ad  respondendum,  the  sheriff  arrested 
the  defendant,  on  the  26th  of  April,  1841,  after  the  court  was  opened 
on  that  day,  and  returned  "cepi  corpus"  to  the  writ,  and  detained 
the  defendant  in  custody. 

On  the  morning  of  the  next  day,  Mr.  John  M.  Clayton,  of  counsel 
for  the  defendant,  moved  the  court  to  set  aside  the  writ  for  irregu- 
larity, 1st.  Because  it  ought  to  have  been  made  returnable  the  first 
day  of  the  next  term,  namely,  the  fourth  Monday  of  October,  1841. 
2d.  Because  it  ought  to  have  been  tested  of  the  present  term,  in  the 
name  of  the  present,  and  not  of  the  late  chief  justice. 

He  argued,  that  as  the  law  does  not  regard  fractions  of  a  day, 
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and  as  the  present  term  commenced  on  Monday,  the  26th  of  ApriJ, 
the  M'hole  of  that  day  must  be  considered  as  the  first  day  of  the  term, 
and  the  last  vacation  as  ending  at  twelve  o'clock  on  Sunday  night:  that 
the  writ  therefore  was  issued  in  term  time,  and  by  the  act  of  assem- 
bly (Digest  104,  sec.  5,)  should  have  been  tested  in  the  name  of  the 
present  chief  justice,  and  made  returnable  to  the  next  term:  that  the 
writ  being  irregular  and  defective  in  these  respects,  it  ought  to  be 
set  aside  and  the  defendant  discharged. 

Mr.  Hiiifington,  of  counsel  for  the  plaintiff,  insisted,  in  opposition 
to  the  motion,  that  the  issuing  of  the  writ  and  the  arrest  under  it, 
were  sustained  by  the  uniform  practice  existing  since  the  first  orga- 
nization of  the  courts  of  this  State:  that  the  term  does  not  commence 
until  the  court  is  opened  on  the  day  prescribed  by  law,  as  the  first 
day  of  the  term;  and  until  the  court  is  so  opened,  the  vacation  con- 
tinues: that  all  writs  issued  in  vacation  are  supposed,  in  contempla- 
tion of  law,  to  be  issued  in  the  preceding  term,  and  therefore  bear 
teste  as  of  the  last  day  of  that  term,  in  the  name  of  the  chief  justice 
for  the  time  being,  as  directed  in  the  fifth  section  of  the  act  in  Dig. 
104,  and  are  made  returnable  to  the  next  court  after  the  date,  which 
is  the  teste-day:  that  independently  of  this,  the  present  writ  could 
not  have  been  tested  in  the  name  of  the  present  chief  justice,  because 
the  prothonotary  had  no  official  knowledge  or  notice  of  his  appoint- 
ment, until  his  commission  was  read  in  open  court,  the  first  day  of 
the  present  term:  that  although,  as  a  general  principle,  the  law  does 
not  regard  fractions  of  a  day,  yet  fictions  of  law  never  were  intend- 
ed to  defeat  rights;  and  therefore  courts  will  always  inquire  as  to 
the  real  time  of  doing  an  act,  wherever  the  purposes  of  justice  re- 
quire it. 

By  the  Court: 

Booth,  Chief  Justice. — The  issuing  and  service  of  the  writ  are  in 
conformity  with  the  constant  practice  of  the  courts  in  this  State. 
The  term  does  not  begin  until  the  opening  of  the  court  on  the  day 
appointed  by  law,  for  the  commencement  and  holding  of  the  court, 
and  until  then,  the  vacation  does  not  terminate.  A  writ  may  be 
sued  out  in  term  time  or  vacation,  but  must  bear  teste  on  some  day 
in  term,  not  being  Sunday.  If  tested  in  vacation,  it  seems  the  writ 
is  void,  although  the  sheriff  is  justifiable  in  serving  it.  If  sued  out  in 
vacation,  it  must  be  tested  as  of  the  previous  term,  and  by  our  prac- 
tice, is  tested  as  of  the  last  day  of  the  previous  term.  The  day  men- 
tioned in  the  teste-clause  is  the  date  of  the  writ,  and  not  the  day  ex- 
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pressed  in  the  memorandum  of  the  prothonotary  at  the  foot  of  the 
writ,  showing  the  actual  time  of  his  issuing  and  signing  it.  Such 
memorandum  is  no  part  of  the  writ;  for  the  court  will  not  set  the 
writ  aside  for  a  mistake  in  the  memorandum,  if  the  teste  be  right. 
Therefore,  when  the  act  of  assembly  referred  to  in  the  argument 
(Dig.  104,  sec.  5,)  declares,  that  every  writ  "shall  bear  teste  in  the 
name  of  the  chief  justice  for  the  time  being,"  and  be  "made  return- 
able to  the  next  court  after  the  date  of  such  writ,"  it  means  the  date 
contained  in  the  teste-clause,  and  not  in  the  memorandum  of  the  pro- 
thonotary; and  that  the  teste  shall  be  in  the  name  of  the  person  hold- 
ing the  commission  of  chief  justice  at  the  time  the  writ  bears  such 
date,  A  capias  then,  issued  on  the  first  day  of  the  term  before  the 
court  sits,  made  returnable  the  same  day,  being  the  general  return 
day,  and  tested  as  of  the  last  day  of  the  previous  term,  is  regular; 
and  the  service  of  such  writ  on  the  same  day,  whether  the  arrest  be 
made  before  or  after  the  rising  of  the  court,  is  also  regular. 

As  it  is  of  some  importance  to  settle  the  practice,  it  is  now  ruled 
by  the  court,  that  all  process  to  compel  the  appearance  of  a  defend- 
ant, and  all  execution  process,  if  issued  on  the  first  day  of  the  term 
before  the  court  is  opened,  shall  be  made  returnable  on  that  day,  and 
bear  teste  as  of  the  last  day  of  the  previous  term;  but  if  issued  on 
the  first  day  of  the  term  after  the  court  is  opened,  such  process  shall 
bear  teste  on  that  day,  and  be  made  returnable  the  first  day  of  the 
next  term. 

Motion  refused. 

Hnifington,  for  plaintiff. 

/.  M.  Clayton,  for  defendant. 


BENJAMIN  POTTER  vs.   PETER  TRUITT. 

In  assumpsit  for  use  and  occupation,  the  defendant  may  show  that  he  was 
deprived  of  the  beneficial  use  of  the  premises  by  the  neglect  of  the  landlord 
to  repair  according  to  contract. 

Assumpsit  for  use  and  occupation  of  a  carriage  shop,  sheds,  &c. 

The  plaintiff  proved  the  occupation  of  the  premises  by  the  defend- 
ant at  a  certain  rent  per  year. 

The  defendant  offered  evidence  that  it  was  a  part  of  the  contract 
that  the  shed  should  be  repaired  so  as  carriages  might  be  kept  safely 
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under  it;  and  that  in  consequence  of  want  of  repair,  he  had  been 
compelled  to  remove  his  carriages  to  another  place.  {IVoodfall  353; 
1  Esp.  N.  P.  59;  7  DowL  &  Ry.  117;  Ros.  Ev.  147;  2  Br.  &  Bing. 
G80;  Ry.  &  M.  268,  S.  C;  Com.  Land.  &  Ten.  450-3.) 

The  plaintiff  objected,  that  this  could  not  be  set  off  or  defalked 
against  the  rent,  but  must  form  the  subject  of  a  separate  action  for 
damages.     (2  Saiind.  PI.  &  Ev.  859.) 

Per  Curiam. — We  consider  this  matter  on  the  principles  which 
govern  the  action  of  indebitatus  assumpsit  generally.  The  plaintiff 
recovers  what  in  equity  and  good  conscience  he  is  entitled  to  and  no 
more.  Our  act  of  assembly,  like  the  British  statute,  enables  the  plain- 
tiff to  show  the  sum  agreed  on  for  rent  as  the  measure  of  damages, 
but  the  tenant  may  be  let  in  to  show  that  he  had  no  beneficial  en- 
joyment of  the  premises,  through  the  default  of  the  landlord.  {Ed- 
zvards  vs.  Etherington,  Ry.  &  Moody  268.)  So  in  this  case  we  will 
allow  the  defendant  to  prove  the  landlord's  agreement  to  repair  the 
shed;  and  that  the  defendant  was  deprived  of  the  use  of  it  for  want 
of  such  repair. 

Hnffington  and  Frame,  for  plaintiff. 

Bates  and  Clayton,  for  defendant. 


MARY  CALLOWAY  vs.  LEVIN  CALLOWAY. 

Error  in  fact  alledged  against  the  record  that  defendant  had  not  appeared. 

Certiorarl 

In  this  case  the  court  at  the  last  term  allowed  the  defendant,  on 
affidavit  filed,  to  alledge  as  an  error  in  fact  against  the  record,  that 
he  had  not  appeared  as  therein  stated.  A  commission  issued  to  take 
depositions,  on  the  opening  of  which  the  affidavit  was  not  sustained 
and  the 

Judgment  was  affirmed. 

Frame,  for  plaintiff, 

Laivs,  for  defendant. 
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SAMUEL  CANBY  vs.  JACOB  R.  GEIFFIN. 

Exoneretur  entered  on  a  bail  piece,  on  motion,  the  principal  having  been  con- 
victed of  a  felony,  and  imprisoned  for  that  crime. 

Capias  case.     Cepi  corpus  and  bail  bond. 

The  defendant  appeared  and  was  delivered  to  John  W.  Layton 
his  special  bail;  and  afterwards,  before  the  trial  term,  and  before 
surrender,  he  was  convicted  of  a  felony  and  imprisoned  in  another 
county. 

On  motion  of  J.  A.  Bayard  for  the  special  bail,  suggesting  that 
Jacob  B.  Griffin  had  been  convicted  by  this  court  at  its  late  session 
in  Kent  county,  of  the  crime  of  kidnapping,  and  sentenced  by  the 
court  to  four  years  imprisonment,  rule  on  plaintiff  to  show  cause 
why  an  exoneretur  should  not  be  entered  on  the  bail  piece. 

On  the  rule  coming  up  for  hearing,  Mr.  Bayard  urged  that  Grif- 
fin was  civilly  dead:  that  by  the  act  of  the  court  itself,  the  court  had 
put  it  out  of  the  power  of  the  bail  to  surrender  his  principal,  and  he 
supposed  the  exoneretur  would  be  entered  of  course. 

Gilpin,  Attorney-general,  for  plaintiff,  could  not  consent  to  the  ex- 
oneretur, but  submitted  the  matter  to  the  decision  of  the  court. 

Per  Curiam: 

Harrington,  Justice. — Bail  may  be  discharged  by  the  act  of  God, 
as  the  death  of  the  principal;  or  by  the  act  of  the  law,  as  by  the  con- 
viction and  transportation  or  imprisonment  of  the  principal  for  felony, 
which  puts  it  out  of  the  power  of  the  bail  to  surrender  him.  (Peters- 
dorf  on  hail,  395.)  And  the  court  will  enter  an  exoneretur  even 
where  they  would  not  grant  a  habeas  corpus  to  bring  up  the  body. 
{Wood  vs.  Mitchell,  6  Term  Rep.  24;  Fowler  vs.  Dunn,  3  Burr.  2034.) 
But  in  Vergen's  case  (8  Strange  1217,)  who  was  convicted  of  a 
felony  and  pardoned  on  condition  of  transportation,  and  who  had  also 
given  bail  in  a  civil  action  depending  against  him,  a  habeas  corpus 
was  granted,  and  he  was  transferred  from  the  sheriff  to  the  marshall 
in  discharge  of  the  bail,  and  immediately  returned  to  the  sheriff. 
Even  where  the  habeas  corpus  has  been  refused  as  an  improper  interfe- 
rence with  the  criminal  commitment,  an  exoneretur  has  been  entered 
in  favor  of  the  bail. 

Rule  absolute. 

/.  A.  Bayard,  for  the  bail. 

Gilpin,  contra. 
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JONES'  Executors  vs.  MURPHY. 

In  an  amicable  action,  reference  and  report  for  plaintiff  for  a  sum  not  exceed- 
ing lifty  dollars,  the  plaintiff  recovers  costs,  notwithstanding  sec.  37  of 
Digest  351. 

But  wliere  a  suit  is  brought  adversarily  and  afterwards  referred  by  consent, 
the  jjlaintiff  will  not  be  entitled  to  costs,  unless  the  report  be  for  a  sum 
exceeding  fifty  dollars. 

An  amicable  action  was  entered  on  the  18th  of  February,  1836,  in 
vacation;  and  by  agreement  of  j>arties  the  matters  in  controversy  in 
the  cause  were  referred  to  three  referees  chosen  by  the  parties.  At 
the  3Iay  term,  1840,  the  referees  returned  an  award  in  favor  of 
plaintiff  for  the  sum  of  fifty  dollars;  and  judgment  was  rendered  on 
the  award. 

il/r.  Hamilton,  for  defendants,  now  asked  the  court  if  this  judgment 
carried  the  costs;  the  sum  found  due  being  within  the  jurisdiction  of 
a  justice  of  the  peace;  and  he  referred  to  section  37  of  the  act  pro- 
viding for  the  recovery  of  small  debts.     {Digest  351.) 

Mr.  Gilpin  said  that  this  act  referred  to  adversary  suits,  as  was 
apparent  from  the  exception  where  the  plaintiff  makes  oath  as  pro- 
vided by  that  act  before  issuing  the  ivrit;  and  he  said  it  had  been 
heretofore  held,  that  this  section  did  not  apply  to  amicable  actions 
docketted  for  the  mere  purpose  of  reference,  Avhere  the  whole  mat- 
ter, including  the  costs,  is  the  subject  of  the  reference. 

Chief  Justice  Booth  said,  such  had  been  the  decision  in  the  late 
Supreme  Court,  and  it  was  held  accordingly. 

Gilpin,  for  plaintiffs. 

Hamilton,  for  defendants.  ' 
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JOHN  STEWAED  vs.  JOSHUA  JEFFEESOX. 

The  supplement  to  the  act  for  the  establishment  of  free  schools,  authorizing 
a  tax  to  be  laid  by  a  majority  of  the  school  voters  in  a  district,  held  to 
be  constitutional. 

Questions  reserved  Idj  the  Superior  Court. 

The  ease  stated  set  forth: — ''That  the  defendant,  Jefferson,  as  col- 
lector of  school  district  No.  62,  in  New  Castle  county,  in  the  month 
of  January,  A.  D.  1836,  destraiued  upon,  seized  and  sold  the  plain- 
tiff's cow  for  taxes  assessed  by  the  school  committee  of  said  district. 
It  was  admitted  that  the  proceedings  for  the  purpose  of  assessing  the 
said  tax  Avere  all  regular  under  the  law;  and  also  that,  at  the  meeting 
of  the  voters  of  said  district,  the  plaintiff  voted  against  the  tax,  and 
denied  the  right  to  levy  the  tax.  The  question  submitted  for  the 
decision  of  the  court  was,  the  constitutionality  of  the  law  authorizing 
taxation  by  the  determination  and  vote  of  a  majority  of  the  voters  of 
a  school  district. 

"Sec.  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
no  tax  shall  be  levied  or  assessed  in  any  school  district  by  virtue  of 
the  supplement  to  the  act  entitled  "An  act  for  the  establishment  of 
free  schools,"  unless  at  the  same  meeting  in  which  it  shall  be  resol- 
ved to  raise  a  sum  of  money  in  such  district,  there  shall  upon  a  vote 
by  ballot  respecting  a  tax  be  a  majority  of  votes  for  the  tax,  but  no 
such  resolution  shall  be  passed,  and  no  vote  respecting  a  tax  shall  be 
taken  on  any  other  day  or  time  than  at  the  stated  annual  meeting  of 
the  school  voters  in  such  district,  to  wit:  on  the  second  Monday  of 
October,  between  the  hours  of  one  o'clock  and  five  o'clock  in  the 
afternoon  of  that  day;  and  a  greater  sum  than  three  hundred  dollars 
shall  not  be  raised  by  way  of  tax  in  any  one  district  in  any  one  year; 
but  any  balance  remaining  of  a  previous  year  shall  not  be  included 
in  said  sum." 
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/.  A.  Bayard,  for  the  plaintiff. — The  broad  question  is,  whether 
the  legislature  can  authorize  the  imposition  of  a  tax  on  the  citizens 
of  an)'  district,  by  the  vote  of  a  majority  of  the  inhabitants  or  voters 
of  such  district.     (8  Del.  Laws  24,  sec.  5,  171-2.) 

A  citizen  of  the  State  who  does  not  reside  in  the  district  may  by 
the  act  be  taxed,  without  having  the  right  to  vote,  and  when  he  can 
derive  no  benefit  from  it;  as  he  can  neither  send  his  own  children  nor 
other  children.  This  violates  the  first  principle  of  a  republican  go- 
vernment that,  as  to  citizens,  taxation  goes  with  and  is  dependent  on 
representation. 

Wherever  a  power  of  high  discretion  is  vested  in  any  officer  or 
body,  it  cannot  be  delegated  to  any  other.  (3  Dallas  388.)  There 
is  no  power  of  higher  discretion  than  that  of  taxation;  and  if  it  can- 
not be  delegated  by  any  authority  of  the  constitution  or  of  law,  it  is 
equally  untransferable  according  to  the  principles  of  the  common 
law,  which  is  delegatus  non  potest  delegare.  Thus  in  Reybold  vs. 
Dodd  this  court  decided  on  the  same  ground,  that  the  chancellor 
could  not  delegate  his  power,  even  by  the  appointment  of  a  master. 
All  powers  vested  in  public  officers  are  the  same  in  reference  to  this 
question,  whether  vested  in  a  legislature,  a  judiciary,  executive  or 
private  person.  Legislative  power  is  no  more  transferable  than  judi- 
cial power  or  executive.  In  Carlisle  vs.  Carlisle,  also,  the  Superior 
Court  held  that  the  prothonotary  could  not  delegate  to  a  deputy  the 
power  of  appointing  freeholders  as  arbitrators;  on  the  principle  that 
it  was  a  high  function  vested  by  law  in  the  prothonotary  himself. 
How  then  can  a  legislature,  which  is  as  properly  restricted  in  the 
exercise  of  its  own  functions  as  the  court  in  theirs,  how  can  it  dele- 
gate one  of  its  most  important  powers? 

Rogers,  jr.,  did  not  dispute  many  of  the  leading  principles  adverted 
to;  he  agreed  that  the  legislature  cannot  assume  the  functions  of  the 
other  branches,  nor  either  of  the  others  assume  its  functions.  Neither 
can  the  legislature  pass  a  valid  law  which  would  violate  the  inherent 
principles  of  the  social  compact;  but  he  insisted  that  this  law  does 
neither;  it  is  only  the  law  making  power  acting  in  its  usual  form,  as 
manifested  in  road  laws,  poor  laws,  in  all  the  Levy-court  system. 
There  is  in  fact  no  instance  in  which  the  legislature  does  act  direct- 
ly in  the  imposition  of  taxes,  except  in  the  single  case  of  State  taxes, 
which  seldom  occur.  In  all  other  cases;  county,  road,  poor,  ditch, 
marsh,  military  and  all  other  taxes  are  laid  through  the  intervention 
of  some  other  body,  acting  on  principles  fixed  by  law. 
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Art.  7,  sec.  11,  of  the  constitution,  makes  it  the  duty  of  the  legisla- 
ture to  provide  by  law  for  the  establishing  of  schools.  In  discharg- 
ing this  duty,  it  has  been  found  necessary  to  resort  to  taxation,  and 
expedient  in  applying  this  principle  to  consult  the  wishes  of  the  taxa- 
bles  themselves,  in  their  several  districts.  However  correct  the  ge- 
neral principle  is,  that  taxation  and  representation  should  go  to- 
gether, it  is  not  controverted  in  this  instance,  any  more  than  in  all 
other  cases  of  non-residency.  If  a  man  is  abroad  but  owns  property 
here,  he  is  bound  to  contribute  to  the  expenses  of  administering  the 
government  in  proportion  to  his  property,  because  that  property  is  pro- 
tected and  secured  and  improved  in  its  enjoyment  by  the  government, 
A  law,  therefore,  which  lays  a  tax  on  his  property,  though  no  repre- 
sentative whom  he  voted  for  has  a  voice  in  making  the  law,  is  consti- 
tutional. The  case  of  a  person  living  in  one  county  and  owning  pro- 
perty in  another,  is  stronger  than  this.  He  has  a  voice  in  the  elec- 
tion of  the  law  makers,  though  their  law  is  carried  into  execution 
through  the  medium  of  the  Levy-court,  which  being  a  county  body, 
is  not  voted  for  by  him.  Yet  all  the  county  funds  are  raised  and 
applied  by  that  body  out  of  his  property  with  the  rest,  without  any 
voice  of  his,  either  for  the  tax,  or  for  those  who  lay  the  tax.  The 
plaintiff  in  this  case  had  his  vote  not  only  for  the  law  maker,  but  on 
the  question  of  applying  the  taxing  principle  to  his  district.  Either 
this  law  is  constitutional  or  all  the  laws  originating  and  governing 
the  Levy-court  of  each  county,  and  authorizing  the  assessment 
of  county,  road,  poor,  military  or  town  taxes,  otherwise  than  by  the 
legislature  itself,  are  unconstitutional.  And  yet,  in  reference  to  many 
taxes,  it  would  be  impossible  for  the  legislature  to  lay  them,  either 
from  want  of  local  knowledge,  or  of  time. 

The  Court  held  the  law  constitutional,  and  rendered  Judgment  for 
the  defendant. 

/.  A.  Bayard,  for  plaintiff. 

Rogers,  for  defendant. 
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WILLIAM  E.  HAREIS  and  wife  vs.  JOHN  GOSLIN,  assignee  of  J. 

COULBOUEN. 

A  covenant  in  a  lease  to  pull  down  old  chimnies  and  put  up  new  ones  is  a 
covenant  running  with  the  land,  and  binds  the  assignee  of  the  lessee  though 
not  named. 

A  covenant  to  keep  up  all  repairs  of  a  mill  does  not  bind  the  lessee  to  insure 
against  natural  wear  and  decay,  but  only  to  do  ordinary  repairs. 

Action  of  covenant  on  a  lease  against  an  assignee  of  the  lessee. 

In  July,  1833,  Wm.  Neall  leased  a  saw-mill  and  farm  to  J.  Coul- 
bourn  for  eight  years,  at  $300  per  year,  the  lessee  covenanting  for 
himself,  1st:  to  pay  the  rent;  2d:  "to  keep  up  all  repairs  of  the  mill:" 
and  the  lessor  covenanting  "to  allow  the  said  Coulbourn  $50  out  of 
the  rent,  which  the  said  Coulbourn  is  to  tear  down  the  stack  of  chim- 
nies and  put  up  one  on  the  east  end  of  the  cook-house,  and  one  on 
the  west  end  of  the  shed,  the  one  in  the  cook-house  to  be  an  outside 
chimney." 

The  lessee  entered  and  assigned  the  term  to  Goslin,  the  defendant. 
Neall,  the  lessor  died,  having  devised  the  property  to  plaintiff's  wife. 

The  breaches  were  for  not  keeping  the  mill  in  repair;  and  not  build- 
ing the  chimnies. 

It  appeared  in  evidence  that  the  mill  was  not  in  running  order  at 
the  expiration  of  the  term;  that  it  would  cost  $40  to  set  her  going, 
and  $150  to  put  her  in  the  same  condition  as  at  the  beginning  of  the 
term.  And  for  the  defendant  it  was  proved  that  a  saw-mill  would 
need  thorough  repairs  every  twelve  or  fifteen  years,  with  ordinary 
repairs  in  the  meantime.  His  counsel,  therefore,  contended — 1st. 
That  the  covenant  to  keep  up  all  repairs,  meant  only  incidental  and 
not  general  repairs;  and  that  it  did  not  bind  the  defendant  to  restore 
the  property  to  the  same  condition  in  which  it  was  at  the  beginning 
of  the  term.     2d.  That  the  covenant  of  Coulbourn  to  build  the  chim- 
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nies,  was  not  a  covenant  running  with  the  land,  and  did  not  bind  the 
assignee,  who  was  not  named  in  the  lease.  That  it  was  an  indepen- 
dent, personal  covenant,  binding  on  Coulboum  alone. 

The  plaintiff's  counsel,  contra,  insisted  that  the  covenant  to  tear 
down  the  old  chimney  and  put  up  a  new  one,  respected  a  thing  in 
esse,  and  was  a  covenant  running  with  the  land,  so  as  to  bind  the 
assignee  of  the  lessee  though  not  named.  2d.  That  the  covenant  for 
repairs  was  a  general  covenant,  without  exception  of  natural  wear 
and  decay;  and  required  that  the  mill  should  be  at  all  times  kept  in 
a  condition  to  do  as  much  work  as  at  the  beginning  of  the  lease. 

Booth,  Chief  Justice,  charged  the  jury: — 1.  If  a  covenant  extends 
to  a  thing  in  esse,  parcel  of  the  land  demised,  or  the  thing  to  be  done 
by  virtue  of  the  covenant  is  in  a  manner  annexed  to  and  appurtenant 
to  the  land  demised,  or  tends  to  the  support  of  the  thing  demised,  or 
directly  affects  the  nature,  quality  or  value  of  the  thing  demised,  or 
the  mode  of  occupying  it,  the  assignee  of  the  lessee  is  bound,  although 
he  be  not  named  in  the  lease.  (1  Wheat.  Selw.  490,  &c.;  1  Leigh  N. 
P.  620.)  The  payment  or  allowance  of  the  $50,  out  of  the  rent  is, 
however,  in  this  case  a  condition  precedent  to  the  obligation  of  build- 
ing the  chimnies^  and  must  be  proved  to  have  been  paid  or  allowed 
either  to  Coulboum  or  Goslin.  If  paid  to  either,  the  defendant  is 
liable  to  the  extent  of  the  cost  of  tearing  down  and  putting  up 
the  chimnies,  according  to  the  requirements  of  the  lease.  2.  The 
covenant  to  keep  up  all  repairs  did  not  bind  the  lessee  to  do  more 
than  ordinary  repairs.  A  different  construction  would  make  the  ten- 
ant an  insurer  against  natural  wear  and  decay;  and,  on  a  long  lease 
in  reference  to  mill  property,  would  in  effect  bind  him  to  re-build; 
for  it  was  in  evidence  that  a  saw-mill  would  wear  out  and  require 
re-building  in  twelve  or  fifteen  years.  Where  the  covenant  is  to 
keep  the  premises  in  good  and  substantial  repair  and  condition,  the 
tenant  is  only  bound  to  keep  up  the  house  as  an  old  house,  and  not 
to  give  the  plaintiff  the  benefit  of  new  work:  keeping  the  premises  in 
substantial  repair  is  a  sufficient  compliance  with  the  covenant.  (1 
Leigh  N.  P.  616;  Roscoe  Ev.  314.) 

The  plaintiff  had  a  verdict  for  $45. 

Cullen  and  /.  A.  Bayard,  for  plaintiff. 

Ridgely  and  Houston,  for  defendant. 
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WILLIAM  E.  HARRIS  and  wife  vs.  JOHN  GOSLIN. 

In  an  action  on  the  case  against  a  lessee  for  years  for  cutting  timber,  with 
a  count  in  trover,  the  plaintiff  may  recover  the  value  of  the  timber,  though 
increased  by  the  wrong-doer's  labor. 

Tenant  for  years  is  entitled  to  necessary  fire-wood  and  timber  for  repairing 
houses,  fences,  Ac,  if  there  be  no  stipulation  to  the  contrary. 

Case  by  reversioner  against  tenant  for  years,  for  damage  done  to 
the  estate.  The  action  was  against  the  assignee  of  a  lessee  of  a 
farm  and  mill-seat,  for  cutting  wood,  saw-logs,  &c.  The  lease  con- 
tained a  covenant  by  the  tenant  to  keep  up  all  the  repairs  of  the  mill. 
Plaintiff  proved  the  cutting  some  saw-logs  and  oak  and  pine  wood,, 
and  its  delivery  by  defendant  to  market,  several  miles  distant.  The 
wood  was  worth  $2  50  per  cord  at  market  and  $1  75  on  the  farm. 

The  defence  wa5  that  the  saw-logs  were  cut  for  the  necessary  re- 
pairs of  the  property;  and  in  respect  to  the  wood,  that  so  much  of 
it  as  was  not  used  for  fire- wood  on  the  premises  should  be  accounted 
for  according  to  its  value  on  the  premises,  and  not  at  market. 

A  witness  was  asked  if  a  part  of  the  timber  was  not  used  to  re- 
pair the  house,  and  for  fire-wood.     This  was  objected  to. 

Bayard  and  Cullen. — Defendant  is  in  under  a  lease  requiring 
him  to  keep  up  the  repairs.  What  does  this  mean?  That  he  should 
furnish  the  materials,  otherwise  he  would  have  stipulated  that  the 
landlord  should  furnish  the  materials.  The  plain  meaning  is,  that  he 
who  was  bound  to  do  the  repairs  must  furnish  the  materials. 

Ridgely  and  Houston. — This  stipulation  is  only  for  repairs  to  the 
mill.  We  agree,  however,  that  defendant  as  tenant,  was  bound  by 
the  general  duty  of  a  tenant  to  keep  the  farm  house  in  order;  and  it 
is  equally  his  priviledge  to  take  reasonable  fire-wood  and  timber  for 
such  necessary  repairs.  If  he  did  not  keep  the  property  from  going 
to  decay,  he  would  be  liable  to  an  action  for  neglecting  to  repair. 

Court. — So  far  as  the  parties  have  themselves  stipulated  in  the 
lease  for  repairs,  we  must  look  to  their  express  contract.  There  is 
such  a  stipulation  in  regard  to  the  mill,  and  the  tenant  in  this  case 
would  be  bound  not  only  to  do  repairs  on  the  mill,  but  to  find  the 
materials.  In  every  renting  of  a  farm  it  is  necessarily  implied  (if 
nothing  be  said  on  the  subject,)  that  the  tenant  shall  have  necessary 
fire-wood  and  timber  for  keeping  fences  up,  and  the  buildings  in  ten- 
antable  repair.  He  could  not  cultivate  and  secure  his  crops,  or  per- 
haps dwell  in  the  house  without  such  privilege;  and  it  is  as  much  for 
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the  benefit  of  the  landlord  or  reversioner,  that  he  should  be  compelled 
to  do  these  repairs  and  have  these  privileges,  as  for  the  tenant. 

The  case  was  submitted  to  the  jury  on  the  charge  of  the  court,  as 
to  the  rule  of  damages;  the  plaintiff  contending  that  the  value  of  the 
wood  at  the  landing  and  not  on  the  farm  was  the  rule  for  assessing 
damages,  on  the  principle  that  if  a  tort-feasor  mixes  his  own  labor 
with  the  trespass  or  injury,  the  thing  taken  shall  be  accounted  for, 
without  reference  to  the  labor  bestowed  upon  it.  As  in  the  case  of 
Tilghman  &  Roberts,  New  Castle  county,  which  was  trespass  for 
cutting  timber,  and  the  proof  was  that  the  timber  was  mauled  into 
rails;  the  court  directed  the  jury  to  give  the  value  of  the  rails.  The 
taking  being  tortious  the  party  injured  might  have  replevied  the  wood 
at  any  time  whilst  it  remained  in  the  hands  of  the  wrong-doer. 

By  the  Court. 

Booth,  Chief  Justice. — This  is  an  action  on  the  case  in  the  nature 
of  waste,  for  injury  to  the  reversion,  with  a  count  in  trover.  The 
plaintiff  contends  that  he  has  a  right  to  the  timber  in  every  shape,  and 
wherever  it  is  found  in  the  wrong-doer's  hands,  and  having  a  right 
to  the  timber  there  he  is  entitled  to  its  value  there.  The  rule  on  the 
subject  of  damages  is  generally  the  value  of  the  property  taken,  but 
the  jury  may  go  beyond  it.  (2  Wh.  Selw.  1417;  Saund.  PI.  &  Ev. 
887.)  Interest  from  the  conversion  may  be  added.  (4  Watts.  418.) 
Where  the  chattel  is  not  of  a  fixed  or  determinate  value,  its  worth 
at  the  time  of  the  conversion  is  not  the  rule  of  damages,  but  they  may 
be  enhanced  according  to  the  increased  value  of  the  chattel  subsquent 
to  that  time.  {West  vs.  Wentzvorth  et  al.,  3  Cowen  SS.")  Where  one 
takes  trees  and  saws  them  into  boards,  trover  lies;  and  the  measure  of 
damages  is  the  value  of  the  boards.  {Baker  vs.  Wheeler  et  al.,  8  Wend. 
505.)  In  the  present  case  the  damage  to  the  reversion,  if  any,  con- 
sists in  cutting  timber  into  saw  logs  and  cord  wood;  and  the  value 
of  the  cord  wood  at  the  landing  where  it  was  delivered  by  the  de- 
fendant, is  greater  than  on  the  premises.  The  plaintiff  has  added  to 
this  declaration  in  case  a  count  in  trover  under  which  it  is  the  opinion 
of  the  court  he  is  entitled  to  recover  the  value  of  this  wood,  at  any 
time  whilst  it  remained  in  defendant's  hands,  though  that  value  may 
have  been  appreciated  by  his  skill  and  labor. 

Verdict  for  plaintiffs. 

/.  A.  Bayard  and  Cullen,  for  plaintiffs. 

Ridgely  and  Houston,  for  defendant. 
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In  the  matter  of  KOAD  and  DITCH  EETUENS. 

Regula  Gcneralis. 

Rule  42.  At  the  instance  of  the  bar  it  is  directed  that  objections 
to  road  and  ditch  returns  be  made  in  writing,  and  supported  by 
affidavit,  where  the  objections  to  the  return  rest  upon  facts  not  ap- 
pearing from  the  record. 

In  road  returns,  a  first  review  is  granted  on  motion  merely;  there 
being  no  discretion  in  the  court  to  grant  or  refuse  the  application. 


MINOS  T.  CONOWAY  and  wife  vs.  GEORGE  W.  SHORT. 

Objections  to  awards  must  be  taken  at  the  term  to  which  they  are  returned. 

Amicable  action.  Report  to  April  term,  1841  read,  approved  and 
judgment  nisi. 

Ridgely  and  Brinckloe,  for  defendant,  now  filed  an  affidavit,  and 
moved  a  rule  to  show  cause  why  the  report  should  not  be  set  aside; 
but  the  court  refused  to  lay  the  rule,  on  the  ground  that  the  applica- 
tion was  too  late,  the  term  to  which  the  report  was  returned  having 
elapsed  without  objection,  and  judgment  having  been  rendered.  The 
award  of  referees,  approved  by  the  court,  is  made  by,  the  law  as 
available  as  a  verdict  of  a  jury,  which  the  court  would  not  set  aside 
after  the  term  had  elapsed.     {Dig.  112.) 

Rule  refused. 

Ridgely  and  Brinckloe,  for  the  rule. 

Cullen,  contra.  ' 


Lessees  of  WM.  ARMSTRONG  and  wife  and  others  vs.  DANIEL 
TIMMONS  and  others,  tenants. 

Kindred  by  affinity  seems  to  be  a  cause  of  challenge  to  a  juror. 

The  general  consent  rule  in  ejectment  confesses  ouster,  and  it  need  not  be 

proved  even  between  coparceners 
The  law  presumes  sanity. 

Insanity  being  proved  at  any  time,  the  law  presumes  its  continuance. 
A  witness  rejected  on  the  ground  of  insanity. 
The  contents  of  a  lost  deed  may  be  proved  by  parol  on  proof  of  its  existence 

and  loss. 
Diligent  search  must  first  be  made  in  the  proper  custody. 

This  was  an  ejectment  for  four-sevenths  of  a  large  tract  of  land 
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in  Sussex  county,  originally  devised  by  John  Tingle  to  his  two  chil- 
dren, John  and  Mary,  in  fee.  John  Tingle,  jun.,  died  intestate  and 
without  issue,  and  his  half  descended  to  his  sister.  Mary  Tingle 
married  (first)  Woolsey  Burton  and  had  by  him  four  children,  the 
plaintiffs'  lessees;  and  (afterwards)  Andrew  M'Crea,  .by  whom  she 
had  three  children,  under  whom  the  defendants  were  in  possession. 
The  defendants  had  been  in  the  exclusive  possession  of  the  property 
for  many  years,  claiming  under  Andrew  M'Crea,  who  it  was  alledged 
died  seized  in  fee  by  virtue  of  a  conveyance  from  him  and  his  wife 
Mary,  to  Capt.  Nathaniel  Tingle,  and  a  reconveyance  from  Tingle 
to  him.  The  deed  from  Nathaniel  Tingle  to  Andrew  M'Crea  was 
on  record,  and  bore  date  in  1825;  but  there  was  no  record  of  a  deed 
from  M'Crea  and  wife  to  Tingle,  and  that  deed,  if  it  ever  existed, 
was  lost. 

On  empannelling  the  jury  one  of  them  was  challenged,  because 
his  Avife  was  the  second  cousin  to  both  parties.  The  court  over- 
ruled the  challenge,  on  the  ground  that  if  the  juror  was  "of  kin"  to 
either  party,  he  was  equally  near  to  the  other;  and  thus  indifferent. 
Another  juror  was  challenged  who  Avas  a  cousin  to  one  of  the  par- 
ties, and  the  challenge  was  allowed.  Also  another  juror  whose  wife 
was  a  cousin  to  one  of  the  parties,  was  not  allowed  to  be  sworn. 
Another  juror  was  challenged  becaiise  he  was  a  cousin  to  a  party  in 
interest,  though  not  a  party  on  the  record,  but  who  was  really  a 
party  in  the  cause  and  took  defence.     The  challenge  Avas  allowed. 

After  the  plaintiff's  had  closed,  the  defendants'  counsel  moved  a 
nonsuit,  because  there  had  been  no  proof  of  an  actual  ouster,  which 
was  necessary  as  between  coparceners,  as  these  parties  were,  ac- 
cording to  the  plaintiffs'  show.  They  cited  Adams  on  Eject.  55;  2 
Stark.  Evid.  508,  1  Chitty's  PI.  176. 

The  plaintiffs'  coimsel  did  not  deny  that  under  a  proper  form  of 
pleading  they  might  be  required  to  prove  ouster  as  between  tenants 
in  common;  but  they  argued  that  under  the  consent  rule,  the  defend- 
ants confess  the  ouster  as  much  as  lease  and  entry,  unless  they  had 
applied  for  a  special  consent  rule  allowing  them  to  defend  on  the 
confession  of  lease  and  entry  only.  (2  Law  Lib.  5,  Blanshard  on 
Lim.  5;  3  Burr.  Rep.  1895-6-7;  1  Saund.  PI.  &  Evid.  456;  Adams  on 
Ejectment  276.) 

Cnllen  and  Ridgely  replied,  that  the  consent  rule  was  mere  form, 
and  was  always  entered  by  the  clerk  without  any  application  or 
consent  of  parties.     What  is  its  effect?  Not  any  thing  of  consequence. 
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It  is  only  a  part  of  the  forms  upon  which  the  action  of  ejectment  is 
founded.  The  confession  is  between  nominal  parties — John  Doe 
and  Richard  Roe — and  cannot  operate  to  the  prejudice  of  either 
party,  nor  supply  or  dispense  with  any  proof  requisite  in  the  cause. 
The  plaintiffs  must  show  that  defendants  are  trespassers.  Having 
shown  that  they  are  coparceners  with  us,  they  cannot  recover  with- 
out proof  of  an  actual  ouster.  (13  East  210;  1  Sound.  PI.  &  Ev. 
526;  2  Leigh  N.  P.  908.) 

The  Court. — The  text  of  Leigh's  Nisi  Prius  is  a  misprint,  as  ap- 
pears from  2  Taunt.  397.  The  effect  of  the  common  consent  rule  is 
to  confess  lease  entry  and  ouster,  in  cases  even  where  an  actual  ous- 
ter is  necessary,  unless  the  defendant  on  motion  obtains  leave  to  en- 
ter into  a  special  and  restricted  consent  rule.  This  would  be  grant- 
ed wherever  the  proof  of  ouster  is  material,  and  it  is  equally  proper 
that  the  other  side  should  have  notice  that  this  proof  will  be  required. 
The  notice  ought  to  come  from  the  defendant,  as  it  would  upon  his 
application  to  be  allowed  to  take  defence  on  confession  of  lease  and 
entry  only.  If  he  make  no  such  application,  but  enter  into  the  com- 
mon rule  to  confess  lease,  entry  and  ouster  at  the  trial,  it  will  bind 
him  even  where  actual  ouster  is  necessary  as  between  the  parties. 
The  consent  rule  now  extends  in  England  to  a  confession  of  the  pos- 
session as  well  as  of  lease,  entry  and  ouster;  and  this  would  be  a 
good  modification  of  our  rule.  There  is  no  reason  why  a  party  who 
is  in  possession  and  defends,  should  not  be  required  to  admit  himself 
in  the  possession  at  the  time  of  suit  brought.  But  our  rule  does  not 
at  present  extend  to  this. 

Nonsuit  refused. 

The  defendants  now  with  a  view  to  open  the  proof  of  the  existence 
and  loss  of  a  deed  for  the  land  in  dispute  from  Andrew  M'Crea  and 
Mary  his  wife  to  Capt.  Nat.  Tingle,  called  witnesses  who  proved 
that  M'Crea  survived  his  wife  Mar}',  and  married  again  and  died, 
leaving  his  second  wife  surviving:  that  Stephen  Hill  and  the  widow 
administered  on  his  estate:  that  Hill  was  now  dead:  that  search  had 
been  made  amongst  Hill's  papers  for  the  deed,  without  effect:  that 
the  most  of  M'Crea's  papers  went  into  Hill's  hands,  and  that  search 
had  been  made  among  those  that  were  left  with  the  widow,  and  the 
deed  had  not  been  found. 

Parol  proof  of  the  existence  of  the  deed  was  now  offered,  and  ob- 
jected to  on  the  ground  that  sufficient  proof  had  not  been  made  of 
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search  for  the  lost  paper.  It  was  insisted  that  Mrs.  M'Crea  should 
have  been  called. 

The  Court. — Supposing  this  deed  to  have  been  in  Andrew  M'Crea's 
possession  at  his  death,  where  did  it  go?  The  legal  custody  of  the 
title  papers  would  be  in  the  heir;  but  in  the  usual  course  of  things 
here  the  administrator  takes  possession  of  all  papers,  though  he  is 
not  entitled  to  retain  the  title  papers  as  against  the  heir.  The  papers 
of  M'Crea  went  into  the  hands  of  his  administrators,  Mrs.  M'Crea 
and  Hill.  Hill  took  the  most  of  them  off  according  to  the  proof,  and 
proper  search  has  been  made  among  these.  Neither  is  the  residue 
unaccounted  for.  Those  which  were  left  with  the  widow  M'Crea 
were  examined,  and  the  deed  is  not  to  be  found  there.  The  paper 
has  not  been  traced  to  her  hands  in  fact,  nor  does  the  law  place  it 
in  that  custody.  On  the  contrary,  the  papers  of  Andrew  M'Crea 
generally  have  been  traced  to  other  custody,  where  proper  search 
has  been  made.  There  is,  therefore,  no  necessity  of  calling  Mrs. 
M'Crea.  We  think  the  evidence  sufficient  to  admit  parol  proof  of 
the  existence,  loss  and  contents  of  this  deed. 

The  allegation  on  the  part  of  defendants  was,  that  this  deed 
wasi  executed  and  acknowledged  before  two  justices  of  the  peace, 
Nathaniel  Hill  and  John  W.  Dingle.  The  effect  of  the  deed,  if 
proved,  would,  together  with  the  deed  from  Nathaniel  Tingle  to 
M'Crea,  make  the  lands  in  question  descendible  to  Mrs.  M'Crea's  last 
three  children  instead  of  all  her  children,  the  Burtons  as  well  as  the 
M'Creas.  Justice  Nathaniel  Hill  was  dead  and  John  W.  Dingle, 
Esq.,  the  other  magistrate,  before  whom  this  deed  was  said  to  have 
been  acknowledged,  was  now  called  to  the  stand,  and  objected  to 
for  want  of  competent  mental  capacity  to  be  a  witness.  Several 
witnesses  were  examined  in  reference  to  Mr.  Dingle's  sanity,  among 
whom  were  two  physicians,  the  one  his  brother  and  the  other  his 
nephew. 

By  the  Court: 

Booth,  Chief  Justice. — It  is  a  principle  of  law  that  every  man  is 
supposed  to  be  sane  until  the  contrary  be  shown,  and  the  testimony 
of  this  witness  is  competent  unless  he  is  proved  to  be  insane.  But 
this  presumption  changes  with  the  proof  of  insanity.  General  in- 
sanity being  proved,  as  has  been  done  in  this  case,  the  presumption 
is  that  it  continues,  and  it  rests  on  the  party  offering  the  witness,  to 
show  us  that  he  has  been  so  far  restored  to  sanity  as  that  he  may  be 
heard  as  a  witness  with  an)^  reliance  upon  his  memory  and  judg- 
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ment.  We  think  they  have  failed  to  do  this.  On  the  contrary,  there 
exists  strong  evidence  of  delusion  existing  in  the  mind  of  this  witness 
down  to  a  very  recent  period,  and  to  such  an  extent  as  to  exclude 
the  idea  of  his  sanity.  The  opinions  of  medical  men  are  entitled  to 
peculiar  weight  on  this  subject,  especially  if  they  have  had  good 
means  of  observation,  as  is  the  case  with  the  brother  and  nephew  of 
this  witness,  who  are  very  clear  in  their  testimony  as  to  his  insanity. 
Though  with  much  reluctance  we  feel  constrained  to  exclude  the 
witness  as  a  man  upon  whose  testimony  no  reliance  whatever  can 
be  safely  placed  for  want  of  mental  capacity. 

The  plaintiffs  finally  had  a  verdict. 

Wootten  and  /.  A.  Bayard,  for  plaintiffs. 

Ciillcn  and  Ridgdy,  for  defendants. 


SMITH  E.  DAVIS,  use,  &c.  vs.  LOT  EAWLINS. 
Assumpsit  will  lie  by  a  creditor  against  an  administrator,  for  rents  received. 

Narr.  in  assumpsit,  with  a  special  count.  Pleas;  non-assumpsit; 
payment;  set-off  and  the  act  of  limitation.  Replication  and  issues. 
Verdict  for  plaintiff,  subject  to  the  opinion  of  the  court  on  the  follow- 
ing case  stated. 

The  plaintiff.  Smith  E.  Davis,  recovered  against  defendant  as  ad- 
ministrator of  Jonas  Walker,  judgment  for  $2,323  25,  part  of  which 
remains  unsatisfied.  The  defendant  as  administrator,  on  the  7th  of 
November,  1835,  passed  an  administration  account,  charging  him- 
self with  the  rents  of  the  land  of  Walker  since  his  death  in  1828,  and 
on  this  account  there  was  a  balance  due  to  the  estate  of  said  Walk- 
er of  $97  92J,  with  interest  from  the  7th  of  November,  1835.  The 
intestate.  Walker,  left  three  heirs  at  law  who  claimed  this  balance, 
the  said  Smith  E.  Davis  being  one  of  the  heirs.  Lot  Rawlins,  as  ad- 
ministrator of  Jonas  E.  Walker,  gave  bond  according  to  law  on  the 
13th  of  June,  1828.  The  question  was,  whether  the  plaintiff  in  this 
form  of  action,  and  upon  this  declaration,  was  entitled  to  recover  the 
balance  appearing  on  said  administration  account,  being  for  the  rents 
aforesaid,  against  the  defendant  in  his  own  right  and  as  administra- 
tor as  aforesaid. 

Citllcn. — An  action  of  assumpsit  will  not  lie  against  an  administra- 
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tor  by  a  creditor  for  a  debt  due  from  the  deceased.  The  remedy  is 
on  the  bond.  If  the  rents  are  assets  in  the  hands  of  the  administra- 
tor, the  only  form  in  which  they  can  be  recovered  is  by  suit  on 
the  bond. 

Ridgely,  contra. 

Per  Curiam. 

Harrington,  Justice: — By  the  thirteenth  section  of  the  act  con- 
cerning the  probate  of  wills  and  the  administration  of  the  personal 
estate  of  deceased  persons  {Dig.  226,)  rents  of  the  real  estate  of  the 
deceased  which  shall  come  to  the  administrator's  hands  are  made 
assets  for  the  payment  of  demands  against  the  deceased,  and  the  ad- 
ministrator is  made  chargeable  therewith  accordingly;  but  it  is  pro- 
vided that  this  shall  not  extend  the  obligation  of  the  administration 
bond,  either  as  against  the  administrator  or  his  sureties.  How  then 
is  the  administrator  chargeable;  and  to  whom  is  he  liable?  It  is  evi- 
dent that  the  act  did  not  mean  to  make  him  liable  only  to  heirs  but 
to  creditors  also,  for  it  is  further  provided  that  upon  a  demand  of  the 
heir  or  devisee  of  such  rents,  it  shall  be  a  sufficient  defence  that  the 
administrator  has  applied  them  to  demands  against  the  deceased,  or 
that  there  are  such  demands  to  which  the  same  are  applicable.  The 
liability  of  an  administrator  to  a  creditor  for  rents  of  the  decedent's 
land  received  by  him,  is  clear  by  the  terms  of  the  act,  and  it  is 
equally  clear  that  the  remedy  is  not  upon  the  administration  bond. 
And  if  there  was  a  remedy  under  the  bond,  it  would  not  follow  that 
all  other  remedies  were  excluded.  In  the  case  of  Barber  vs. 
M'Clymenfs  ex'rs.,  the  late  Supreme  Court  of  this  State  decided  the 
contrary,  viz:  that  the  remedy  under  the  bond  was  cumulative;  and 
the  court  sustained  that  action,  which  was  assumpsit  against  an  ex- 
ecutor for  the  proceeds  of  sales  of  land  sold  by  order  of  the  Orphans' 
Court.  This  decision  was  indeed  made  before  the  act  of  1829,  re- 
quiring administrators  to  give  new  bonds  for  such  proceeds  of  sale; 
but  that  does  not  make  any  diflFerence  as  to  this  question,  for  it  is 
quite  clear  here  that  the  administration  bond  does  not  cover  these 
rents.  The  administrator  must,  therefore,  be  responsible  in  the  form 
of  action  which  the  plaintiff  in  this  case  has  resorted  to. 

The  plaintiff  is  entitled  to  judgment  on  the  verdict. 

Ridgely,  for  plaintiff. 

Citllen,  for  defendant. 
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STATE  use  of  HAZZAKD  and  wife  vs.  CALEB  S.  LAYTON,  Adm'r 
of  e.  t.  a.  of  JOHN  WILSON,  dec'd. 

The  husband  of  a  person  entitled  to  a  distributive  share  may  appeal  from  the 
settlement  of  an  administration  account;  and,  being  under  no  disability  to 
sue,  this  right  of  appeal  is  barred  by  limitation  in  three  years  after  mar- 
riage, although  the  wife  be  under  the  disability  of  infancy. 

Such  appeal  though  in  the  name  of  husband  and  wife,  for  the  wife's  right,  is 
the  husband's  suit. 

Appeal  from  the  Orphans'  Court  of  Sussex  county;  the  chancellor 
sitting  alone. 

The  plaintiff,  William  Hazzard,  in  right  of  his  wife  Elexine,  late 
Elexine  Wilson,  on  the  18th  of  May,  1838,  filed  exceptions  to  the 
administration  accounts  of  defendant,  passed  respectively  on  the  10th 
of  March,  1837;  3d  of  June,  1829;  14th  of  July,  1830;  13th  of  July, 
1833  and  19th  of  May,  1835.  The  defendant  appeared  and  pleaded 
the  act  of  limitation  to  all  except  the  last  account;  plaintiffs  replied 
infancy  of  said  Elexine  Hazzard,  late  Wilson;  defendant  rejoined 
that  the  said  William  Hazzard  and  Elexine  his  wife,  were  married 
more  than  three  years  before  the  filing  the  exceptions  in  this  cause, 
to  wit:  on  the  9th  of  January,  1834,  and  that  at  the  time  of  the  said 
marriage  the  said  AVilliam  Hazzard,  the  husband  of  said  Elexine, 
was  of  full  age  and  under  no  legal  disability  to  file  exceptions  to  said 
accounts.  Demurrer  and  joinder  in  demurrer.  After  argument  at 
March  term,  1840,  demurrer  overruled;  and,  on  motion,  the  excep- 
tions to  all  the  accounts  except  the  last  dismissed,  on  the  ground  that 
more  than  three  years  had  elapsed  before  the  filing  of  said  exceptions 
to  the  first  four  accounts,  from  the  marriage  of  William  Hazzard, 
he  being  of  full  age  at  the  marriage.  The  court  proceeded  to  hear 
the  exceptions  to  the  last  account.     Appeal  prayed  and  granted. 

The  main  question  argued  was,  whether  the  plaintiffs  were  barred 
by  limitation  of  their  right  to  except  to  the  first  four  administration 
accounts. 

The  provision  in  the  act  of  limitation  is,  that  no  exceptions  to  an 
account  of  an  executor,  &c.,  "shall  be  received  or  filed  in  the  Or- 
phans' Court,  after  the  expiration  of  three  years  from  the  settlement 
of  said  account;  provided  that  this  limitation  in  respect  to  any  person 
under  disability  of  infancy,  coverture  or  incompetency  of  mind  at 
the  time  of  the  settlement  of  any  such  account  shall  begin  to  run 
from  the  ceasing  of  such  disability,  and  not  from  the  time  of  such  set- 
tlement." 
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Ridgcly,  for  defendant,  on  this  question  contended  that  the  right  of 
excepting  to  these  accounts  given  by  the  constitution  to  "persons 
concerned,"  (Art.  (J,  sec.  21,)  was  the  right  of  William  Hazzard  the 
husband  of  Elexine  Wilson;  that  this  right  accrued  on  the  day  of  his 
marriage;  and  he  being  under  no  legal  disability  to  except  or  sue,  his 
right  was  barred  by  limitation:  that  the  saving  of  the  statute  was  of 
the  rights  of  persons  under  disability,  and  can  never  apply  to  the 
husband  who  is  under  no  disability.  {Shankland's  case,  Errors  and 
Appeals,  Oct.  1823.)  He  argued  that  there  was  no  reason  why 
longer  time  should  be  given  the  husband  to  sue  for  his  wife's  right 
of  action  than  for  his  own;  or  longer  time  than  any  other  person 
not  under  a  disability  to  sue:  that  the  saving  of  the  statute  was  to 
protect  the  helpless,  and  not  to  extend  the  rights  of  those  who  had 
full  power  to  protect  themselves;  and  that  the  wife's  disability  could 
never  enure  to  the  benefit  of  the  husband,  inasmuch  as  it  could  never 
prejudice  him.  {Law  Lib.  2;  Blans.  Lim.)  Whenever  the  husband's 
right  to  sue  accrues  the  act  begins  to  run,  unless  he  is  laboring  un- 
der a  personal  disability.     (4  T.  Rep.  519.) 

Houston  and  Brinckloc,  for  plaintiff,  argued  that  the  husband  was 
not  a  "person  concerned"  in  these  exceptions,  otherwise  than  in  re- 
spect of  the  wife's  right  of  action,  which  was  expressly  saved  by  the 
statute  from  being  barred:  that  this  could  not  be  said  to  be  a  pro- 
ceeding by  him  to  reduce  his  wife's  chose  in  action  into  possession, 
as  it  would  be  as  much  a  chose  in  action,  and  her  right,  after  the  ex- 
ceptions were  determined  as  before;  a  right  which  would  survive  to 
her  on  her  husband's  death:  that  this  was  not  a  suit  at  all  in  the  mean- 
ing of  the  act  barring  suits;  it  was  only  a  proceeding  to  correct  ac- 
counts, and  in  which  nothing  was  or  could  be  recovered.  They  de- 
nied the  application  of  Shankland's  case,  which  was  decided  in  re- 
spect to  the  disability  of  coverture,  and  in  a  case  where  the  cause  of 
action  accrued  after  the  marriage.  In  suits  by  husband  and  wife  for 
the  wife's  right,  the  union  of  interests  is  peculiar  to  this  relation;  they 
are  not  interested  as  joint  parties,  for  then  either  could  sue  or  release. 
If  action  be  by  husband  and  wife  in  right  of  the  wife  and  she  die,  the 
suit  abates;  not  so  if  the  husband  die.  Two  actions,  one  by  husband 
and  wife,  the  other  by  husband  alone,  cannot  be  consolidated.  The 
husband  joins  in  the  action  not  because  he  has  a  joint  interest,  but 
because  the  wife  cannot  sue  alone:  the  suit  is  the  suit  of  the  wife. 
(2  Leigh  N.  P.  1116;  2  Saund.  PI.  &  Ev.  716;  1  Chit.  PI.  64;  5  Com. 
Dig.  PL  2,  a.  1;  1  ib.  Abat.  d.  b.)     In  torts  the  non-joinder  of  a  joint 


350  State  vs.  Wilson's  Adm'r. 

owner  can  only  be  pleaded  in  abatement,  but  if  husband  bring  trover 
in  his  own  name  for  his  wife's  goods,  he  will  be  nonsuited.  (1  Ch. 
PL  64-5.)  In  actions  ex  contractu,  the  non-joinder  of  defendants 
must  be  pleaded  in  abatement;  but  if  the  husband  be  sued  on  the  pro- 
mise of  the  wife  before  marriage,  he  may  demur,  or  move  in  arrest 
of  judgment,  or  for  a  nonsuit.  If  the  wife  be  sued  alone,  she  can 
plead  the  matter  only  in  abatement.  (1  Ch.  PL  4,4.)  In  a  suit  for 
the  right  of  the  wife,  the  law  regards  the  interest  as  peculiarly  that 
of  the  wife;  the  husband's  name  is  used  not  on  account  of  any  joint 
interest,  but  as  giving  the  wife  power  to  assert  her  own  lights;  then 
how  can  any  replication  of  the  husband's  ability  to  sue  be  an  answer 
to  a  plea  of  her  disability.  No  plea  is  good  against  the  suit  of  hus- 
band and  wife  for  the  wife's  right,  that  does  not  apply  especially  to 
that  right;  nothing  can  be  pleaded  as  against  the  husband  except  to 
deny  the  marriage.  A  release  of  all  demands  by  the  husband  would 
not  be  a  good  plea,  unless  it  expressly  appear  in  the  release  that  it  is 
to  have  reference  to  such  a  claim.  The  debt  of  the  husband  cannot 
be  set  off  against  such  claim.  (1  Leigh  N.  P.  156.)  The  statute  is  a 
disqualifying  act  and  ought  to  be  taken  strictl3^  (3  Law  Lib.  12;  2 
Bos.  &  PuL  542;  1  Lord  Ray.  289;  13  East  440;  2  Leigh  N.  P.  1248.) 

Ridgely,  in  reply,  contended  that  acts  of  limitation  being  statutes 
of  repose  were,  from  principles  of  policy,  to  be  construed  favorably 
to  the  bar.  (Blans.  Lim.  1,  2,  &c.,  IVilk.  Lim.  12.)  They  do  not 
bar  rights,  but  take  away  remedies;  they  do  not  look  to  the  rights  of 
any  party,  but  to  the  power  of  asserting  the  remedy.  In  respect  to 
any  one  under  the  disability  the  statute  is  no  bar,  but  as  to  any  one 
having  the  power  to  sue  it  is  a  bar.  The  plaintiff  in  this  case  had 
the  power  for  the  full  time  allowed  by  the  statute. 

Chief  Justice  Booth  delivered  the  opinion  of  a  majority  of  the 
court.  Judge  Harrington  dissenting. 

Booth,  Chief  Justice. — This  is  an  appeal  from  the  Orphans'  Court 
for  Sussex  county.  From  the  bill  of  exceptions  taken  under  the 
act  of  assembly,  and  from  the  documents  accompanying  it,  the  case 
appears  to  be  this: — 

John  Wilson,  late  of  the  said  county,  deceased,  being  the  owner 
of  certain  real  and  personal  estate,  made  his  last  will  and  testament 
in  writing,  bearing  date  the  29th  day  of  November,  A.  D.  1825;  by 
which  he  ordered,  that  part  of  his  real  estate  should  be  sold,  and 
devised  some  houses  and  lots,  being  the  residue  thereof,  to  his  son 
David  M.  Wilson,  in  fee;  and  directed,  that  whatever  the  real  estate 
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devised  to  David  was  valued  at,  should  be  deducted  from  his  share  of 
the  testator's  estate.  After  taking  out  several  legacies  bequeathed  to 
his  daughter,  Elexine,  now  the  wife  of  William  Hazzard,  the  tes- 
tator directed  his  estate  to  be  equally  divided  among  his  sons,  David 
M.  Wilson  and  James  Wilson,  and  his  daughter,  the  said  Elexine, 
when  they  should  arrive  at  full  age.  The  testator  soon  after,  died. 
The  will  was  proved  the  29th  of  December,  1825,  and  letters  of  ad- 
ministration, with  the  will  annexed,  were  granted  to  the  respondent, 
Caleb  S.  Layton,  on  the  11th  of  January,  1826;  who  passed  five 
several  accounts  of  his  administration  before  the  register  of  Sussex 
county:  The  first  on  the  10th  of  March,  1827;  the  second  on  the  3d 
of  June,  1829;  the  third  on  the  14th  of  July,  1830;  the  fourth  on  the 
13th  of  July,  1833,  and  the  fifth  on  the  i9th  of  May,  1835.  The 
respondent,  to  carry  into  effect  the  said  will,  was  obliged  to  resort 
to  the  legislature  for  a  private  act,  to  empower  him  to  have  a  valua- 
tion made  of  the  real  estate  devised  to  David;  and  by  virtue  of  that 
act,  it  was  valued  at  one  thousand  dollars. 

On  the  9th  of  January,  1834,  the  said  William  Hazzard  and  Elex- 
ine Wilson  were  married;  and  on  the  18th  of  May,  1838,  exceptions 
by  Avay  of  appeal,  were  taken  to  the  Orphans'  Court  of  Sussex  county, 
by  the  said  William  Hazzard,  in  right  of  his  wife,  from  the  settle- 
ment of  said  accounts  before  the  register  of  the  said  county.  One 
exception  to  the  last  account  was,  that  interest  was  not  charged  upon 
one  thousand  dollars,  the  valuation  of  the  real  estate  devised  to  Da- 
vid; upon  the  ground,  that  the  amount  of  both  principal  and  interest 
ought  to  be  deducted  out  of  his  share  of  the  testator's  estate;  whereas, 
the  administrator,  c.  t.  a.  had  deducted  only  the  valuation  money,  to 
wit:  one  thousand  dollars.  At  the  time  of  the  marriage  of  the  ap- 
pellants, and  at  the  time  of  taking  the  said  appeal  to  the  Orphans' 
Court,  the  said  Elexine  Hazzard  was  an  infant  under  the  age  of 
twenty-one  years.  The  respondent  pleaded  the  act  of  limitation  to 
the  exceptions  taken  to  all  the  accounts,  except  to  that  passed  the 
19th  of  May,  1835.  To  this  plea,  the  appellants  replied  the  infancy 
of  Elexine  Hazzard,  late  Elexine  Wilson.  The  respondent  rejoined, 
that  the  said  William  Hazzard  and  Elexine,  his  wife,  were  married 
more  than  three  years  before  the  filing  of  the  exceptions  in  the  cause, 
to  wit,  the  9th  of  January,  1834;  and  that  at  the  time  of  the  said 
marriage  the  said  William  Hazzard,  the  husband  of  the  said  Elexine, 
was  of  full  age,  and  under  no  legal  disability  to  file  exceptions  in  this 
cause.     To  this  rejoinder  there  was  a  demurrer,  and  joinder  in  de- 
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murrer.  The  Orphans'  Court  overruled  the  demurrer,  upon  the 
ground  that  the  exceptions  being  taken  by  William  Ilazzard,  in  right 
of  the  said  P]le.^ine,  his  wife,  were  barred  by  the  act  of  limitation; 
more  than  three  years  having  elapsed  before  filing  the  exceptions  to 
tne  first  four  accounts,  from  the  time  of  his  marriage  with  the  said 
Elexine,  and  he  being  of  full  age  and  under  no  legal  disability. 

The  Orphans'  Court  disallowed  the  before-mentioned  exception  to 
the  last  account,  considering  upon  the  construction  of  the  will  of  the 
testator,  that  only  the  value  of  the  real  estate  devised  to  David  M. 
Wilson,  to  wit,  only  the  sum  of  one  thousand  dollars,  without  inter- 
est, should  be  deducted  from  his  share  of  the  testator's  estate. 

From  the  decree  of  the  Orphans'  Court  upon  these  two  points,  the 
present  appeal  is  taken.  Upon  the  last  point,  it  plainly  appears  from 
the  will  of  the  testator,  that  the  devise  to  his  son  David,  was  to  take 
effect  immediately  upon  the  testator's  death;  and  that  the  value  of 
the  real  estate  so  devised,  was  to  be  deducted  from  the  share  of 
David.  There  is  not  the  slightest  ground  for  supposing  the  testator 
intended  that  the  devisee  should  be  accountable  for  interest  upon  the 
valuation  money,  or  for  the  rents  and  profits  of  the  real  estate.  The 
administrator,  with  the  will  annexed,  had  no  concern  with  the  real 
estate  devised  to  David,  except  to  ascertain  its  value;  for  which  pur- 
pose he  was  obliged  to  resort  to  the  legislature  for  a  special  act  to 
authorize  a  valuation,  in  order  to  make  the  deduction  from  David's 
share  of  the  estate.  The  delay,  if  there  were  any,  in  obtaining  the 
act  of  assembly,  cannot  make  the  administrator  accountable  for  in- 
terest upon  the  valuation  money,  nor  the  devisee  for  the  rents  and 
profits  of  the  real  estate. 

The  material  question  in  the  cause  is  upon  the  first  point:  whether 
the  exceptions  taken  by  way  of  appeal  to  the  first  four  accounts 
settled  before  the  register  of  Sussex  county,  are  barred  by  the  11th 
section  of  the  act  of  limitation,  (Digest,  398,)  which  declares  that 
"no  exceptions  to  an  account  of  an  executor,  administrator  or  guar- 
dian, settled  by  the  register  for  the  county,  shall  be  received  or  filed 
in  the  Orphans'  Court  after  the  expiration  of  three  years  from  the 
settlement  of  said  account;  provided,  that  this  limitation  in  respect  to 
any  person  under  disability  of  infancy,  coverture  or  incompetency  of 
mind,  at  the  time  of  the  settlement  of  any  such  account,  shall  begin 
to  run  from  the  ceasing  of  such  disability,  and  not  from  the  time  of 
such  settlement." 

It  is  contended  for  the  appellants,  that  as  the  interest  of  William 
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Hazzard  is  entirely  in  right  of  his  wife,  who  was  an  infant  at  the 
time  of  the  settlement  of  the  accounts  before  the  register,  and  so  con- 
tinued at  the  time  of  her  marriage,  and  at  the  time  of  taking  the  ex- 
ceptions, the  case  comes  within  the  proviso  of  the  act  of  limitation: 
that  the  exceptions  are  her  suit;  that  she  is  virtually  the  plaintiff:  and 
as  she  cannot  sue  in  her  own  name  because  of  the  disability  of  cover- 
ture, that  the  husband,  therefore,  for  the  protection  of  her  interest, 
sues  for  her,  in  his  and  her  name. 

The  exceptions  taken  in  this  case  by  way  of  appeal,  were  taken 
by  the  husband,  and  not  by  the  wife;  for  by  marriage,  husband  and 
wife  are  but  one  person  in  law;  she  is  deprived  of  all  separate  legal 
existence,  which  during  coverture  is  merged  in  that  of  the  husband; 
she  has  no  will,  and  without  his  authority  can  do  no  act.  The  ex- 
ceptions are  his  suit,  and  not  hers;  brought  by  him  for  the  purpose  of 
enforcing  his  marital  rights,  for  his  own  sole  and  exclusive  use  and 
benefit;  and  to  defeat  and  destroy  the  only  rights  which  the  wife  can 
have,  namely:  her  right  in  case  she  survives  her  husband.  All  the 
rights  of  the  wife  by  marriage  pass  to  the  husband.  Her  personal 
property  in  possession  becomes  his  absolutely;  her  choses  in  action 
are  under  his  control;  and  of  her  real  property  he  is  entitled  to  the 
usufruct.  In  the  proceedings  instituted  by  him  to  recover  her  choses 
accruing  before  coverture,  he  joins  the  wife,  because  his  right  or  title 
is  derived  through  her;  and  not  because  she  has  any  interest  during 
coverture,  in  his  action  or  remedy.  And  it  is  for  the  very  reason  of 
the  suspension  of  her  rights  during  coverture,  and  her  inability  to  in- 
stitute any  proceedings  for  their  recovery,  that  the  act  of  limitation 
protects  her  by  providing  that  in  respect  to  her,  the  limitation  shall 
begin  to  run  only  from  the  ceasing  of  her  disability;  thus  allowing  her 
three  years  from  that  time  to  pursue  her  remedy  for  the  recovery  of 
her  choses,  where  the  husband  has  been  unable,  or  has  neglected  to  re- 
duce them  into  possession  during  the  coverture.  The  argument,  there- 
fore, which  relies  upon  the  proviso  in  the  act  of  limitation  to  protect  the 
husband,  and  to  enable  him  to  obtain  his  wife's  choses,  defeats  her 
rights  in  case  of  her  survivorship,  and  destroys  the  very  object  and 
intention  of  the  proviso,  which  are  to  save  them. 

But  it  is  said,  that  the  infancy  of  the  wife  protects  the  suit  brought 
by  the  husband  in  his  and  her  name,  because  from  the  very  words 
of  the  proviso,  an  infant  is  not  merely  excepted  out  of  the  act  of  limi- 
tation, but  excluded  from  it;  that  the  act  does  not  begin  to  run  until 
the  disability  ceases;  that  nothing  can  remove  the  disability  of  infan- 

voL.  III.  45 


354  State  vs.  Wilson's  Adm'r. 

cy  but  efflux  of  time;  and  therefore,  that  the  exceptions  in  this  case 
cannot  be  barred  until  the  expiration  of  three  years  from  the  time  of 
Elexine  llazzard's  attaining  full  age. 

The  distinction  between  a  saving  or  an  exception  out  of  an  act, 
and  an  exclusion  from  it,  seems  to  be  a  distinction  of  words,  without 
any  difference  in  substance.  If  a  person  is  saved  or  excepted  out  of 
an  act,  he  is  certainly  excluded  from  its  operation.  All  acts  of  limi- 
tation are  intended  to  protect  those,  and  those  only  who  cannot  pro- 
tect themselves;  and  either  by  a  saving  or  excepting  clause,  or  by  a 
proviso,  or  by  a  positive  enactment,  preserve  to  those  persons  laboring 
under  the  usual  disabilities,  the  right  to  prosecute  their  suits  after  the 
ceasing  of  such  disabilities.  Then, and  not  till  then, do  the  acts  of  limi- 
tation begin  to  run  against  them,  although  they  bar  all  other  persons. 
The  infancy  of  the  wife,  with  the  supervening  disability  of  coverture, 
saves  her  until  both  disabilities  cease;  but  cannot  protect  the  husband 
in  prosecuting  his  suit  for  recovering  her  choses  for  his  own  benefit, 
any  more  than  the  disability  of  coverture  alone  without  that  of  in- 
fancy, would  protect  such  suit.  The  argument  drawn  from  the  suit 
of  an  infant  by  guardian,  or  next  friend,  does  not  apply  to  the  case. 
There  is  no  analogy  between  such  a  suit,  and  one  brought  by  the 
husband,  in  which  he  joins  the  wife,  for  recovering  her  choses;  nor 
is  there  any  similarity  between  the  guardian  and  the  husband.  In 
the  former  case,  the  suit  is  in  the  name  of  the  infant  alone;  the  guar- 
dian or  next  friend  is  no  party;  has  no  interest  in  the  property  sued 
for,  which  when  recovered,  belongs  exclusively  to  the  infant.  Not 
so,  in  respect  to  the  suit  brought  by  the  husband,  in  which  he  joins 
the  wife,  to  recover  her  choses.  There  what  is  obtained  by  the  re- 
sult of  the  suit,  belongs  absolutely  and  exclusively  to  the  husband, 
and  forever  extinguishes  the  right  of  the  wife. 

Wlien  it  is  said  that  nothing  can  remove  the  disability  of  infancy 
but  efflux  of  time;  nothing  but  the  infant's  attaining  majority;  the 
remark  is  inacurate;  for  the  disability  is  removed  by  death.  There- 
fore, if  the  administrator  of  a  deceased  infant  allows  more  than 
three  years  to  elapse,  after  the  grant  of  administration,  and  before 
taking  exceptions  to  an  account  in  which  the  infant  in  his  lifetime 
was  interested,  although  at  the  time  of  taking  the  exceptions,  the  in- 
fant, had  he  lived,  would  still  be  under  twenty-one  j'ears  of  age,  the 
act  of  limitation  would  surely  bar  the  administrator;  because  he  is 
under  no  disability.  For  the  same  reason,  the  husband  of  an  infant 
is  barred,  if  being  under  no  disability,  he  allows  more  than  three 
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years  to  elapse  from  the  time  of  marriage  before  taking  exceptions; 
although  when  the  exceptions  are  taken,  the  wife  is  still  in  her  mi- 
nority. 

These  exceptions  then  are  the  suit  of  the  husband,  instituted  by 
him  for  his  exclusive  benefit.  As  his  right  of  action  accrued  at  the 
time  of  his  marriage,  when,  in  the  language  of  the  constitution,  he 
became  a  party  concerned  in  the  settlement  of  the  accounts  of  the 
respondent,  and  as  at  the  time  of  his  marriage,  he  was  under  no  dis- 
ability, the  act  of  limitation  began  to  run  against  him  from  that  pe- 
riod; because  there  was  then  a  cause  of  action;  a  person  competent 
to  sue;  a  person  to  be  sued;  and  a  jurisdiction  in  which  the  suit  mig^it 
be  maintained.  Having  allowed  more  than  three  years  to  elapse 
after  his  marriage,  and  before  taking  his  exceptions,  he  is  barred; 
and  cannot  shelter  himself  under  the  infancy  or  coverture  of  his  wife. 

It  was  contended,  in  the  course  of  the  argument  for  the  appellants, 
that  in  suits  brought  in  the  name  of  the  husband  and  wife,  for  the 
wife's  choses,  they  are  to  be  regarded  as  separate  and  distinct  par- 
ties; for  if  she  dies  pending  the  suit,  it  abates;  and  if  the  husband 
dies,  it  survives  to  the  wife.  But  admitting  them  to  be  regarded  as 
separate  and  distinct  parties,  this  view  of  the  case  does  not  aid  the 
appellants.  The  respondent  pleads  the  act  of  limitation.  The  repli- 
cation of  the  appellants  replies  the  infancy  of  Elexine  Hazzard,  the 
wife,  as  an  answer  to  the  plea.  The  rejoinder  alledges  that  William 
Hazzard,  the  husband,  was  of  full  age;  to  which  there  is  a  demurrer 
on  the  part  of  the  appellants.  The  rejoinder  is  certainly  no  answer 
to  the  replication;  and  it  is  equally  certain  that  the  replication  is  no 
answer  to  the  plea.  The  demurrer  extends  back  through  the  whole 
record,  and  attaches  ultimately  upon  the  first  substantial  defect  in 
the  pleadings;  and  judgment  must  be  given  against  the  appellants,  in 
whose  replication  the  first  substantial  defect  has  occurred.  For  al- 
though the  rejoinder  is  bad,  it  is  sufficient  for  a  bad  replication.  The 
reason  why  the  replication  is  bad,  is,  because  it  does  not  contain  a 
sufficient  answer  to  the  plea,  as  respects  the  parties  answering;  for  the 
plea  alledges  that  the  appellants  are  barred  by  the  act  of  limitation, 
and  the  replication  replies  the  infancy  only  of  one  party,  and  gives 
no  answer  whatever  to  the  other  party.  It  is  now  well  settled,  that 
a  replication  to  a  plea  of  the  statute  of  limitation  must  avoid  the 
effect  of  the  statute  as  to  all  the  plaintiffs.  The  disability  of  one  can- 
not be  imparted  to  the  others,  and  will  not  prevent  the  bar.     All  will 
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be  barred  unless  all  be  under  a  disability.  {Perry  vs.  Jackson,  4 
Term  Rep.  516;  Marstcller  vs.  M'Lean,  7  Cranch  156.) 

This  ease  falls  directly  within  the  principle  of  Shankland's  case, 
decided  many  years  ago  by  the  Court  of  terrors  and  Appeals  of  this 
State.  There  the  husband  sued  in  right  of  his  wife,  joining  her  name 
in  the  suit,  to  recover  her  choses;  and  as  the  wife  was  within  the 
saving  clause  of  the  former  act  of  limitation  of  this  State,  (2  Del. 
Laws  890,  sec.  2,)  it  was  contended  that  he  was  protected,  because 
she  was  under  the  disability  of  coverture;  and  the  point  decided  by 
the  court  was,  that  the  saving  clause  of  the  statute  could  not  be  ex- 
tended to  the  husband,  because  he  was  under  no  disability. 

The  case  of  Hulm  vs.  Heylock,  Cro.  Car.  200,  it  is  apprehended  is 
in  point.  By  the  Stat.  4  Henry  7,  chap.  24,  called  the  statute  of  fines, 
all  persons  and  their  heirs,  other  than  parties  to  the  fine,  having  any 
right  or  title  to  lands  at  the  time  of  the  fine  engrossed;  and  all  other 
persons  to  whom  a  right  or  title  remains,  descends  or  comes,  after 
the  said  fine  engrossed  and  proclamations  made,  by  force  of  any  gift 
in  tail,  or  by  any  other  cause  or  matter  had  or  made  before  the  said 
fine  levied,  are  forever  barred;  unless  in  the  former  case,  they  pur- 
sue their  right  or  title  by  way  of  action  or  lawful  entry  within  five 
years  next  after  proclamations  made;  and  in  the  latter  case,  within 
five  years  next  after  such  right  or  title  accrued,  descended  or  came 
to  them;  excepting  femes  covert  and  persons  within  the  age  of  twen- 
ty-one years,  in  prison,  out  of  the  realm,  or  not  of  whole  mind  at  the 
time  of  the  fine  levied,  and  not  being  parties  to  such  fine.  All  such 
persons  who  labor  under  any  of  these  disabilities,  either  at  the  time 
of  levying  the  fine,  or  when  a  right  to  lands  whereof  a  fine  has  been 
levied  first  accrues  to  them,  are  allowed  five  years  from  the  removal 
of  their  disabilities,  to  make  their  claim  by  action  or  lawful  entry; 
and  unless  they  do  so  within  the  five  years,  they  and  their  heirs  are 
forever  barred. 

In  Hulm  vs.  Heylock,  the  case  was  this:  J.  M.  being  seized  of  land, 
devised  it  in  fee  to  J.  G.,  an  infant  of  the  age  of  three  years.  The 
son  and  heir  of  J.  M.  entered  and  levied  a  fine  with  proclamations  in 
the  lifetime  of  J.  G.,  being  within  age,  who  afterwards  died  being 
within  age,  the  wife  of  Heylock  being  his  sister  and  heir.  It  was 
decided  that  the  fine  and  non-claim  barred  the  husband,  (who  suffer- 
ed the  five  years  to  pass,)  and  all  claiming  under  him,  and  the  wife 
herself  during  the  coverture;  but  that  the  wife  should  have  new  five 
years  after  the  death  of  the  husband. 
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The  same  principle  is  decided  in  Doe  on  the  demise  of  Wright  vs. 
Plumptrcc,  3  Barn.  &  Aid.  474.  There  the  defendant  levied  a  fine 
with  proclamations.  The  husband  who  was  the  lessor  of  the  plain- 
tiff, and  claimed  in  right  of  his  wife,  did  not  enter  within  five  years 
after  his  title  accrued;  and  it  was  decided  by  Best,  justice,  who  tried 
the  cause,  that  although  the  wife,  if  she  survived  her  husband,  would 
be  entitled  to  enter  within  five  years  after  his  death;  yet  that  her 
husband,  not  having  made  an  entry  or  brought  his  action  within  the 
time  prescribed,  was  barred  by  the  fine.  It  was  contended,  on  a 
motion  for  a  new  trial,  that  the  husband,  who  claimed  in  right  of  his 
wife,  might  enter  at  any  time  during  the  coverture:  that  it  was  clear, 
an  infant  by  his  guardian  might  avoid  a  fine  by  an  entry  at  any  time 
during  his  infancy;  and  that  by  parity  of  reason,  a  husband  claiming 
in  right  of  his  wife,  might  avoid  the  fine  during  the  coverture;  for 
the  wife's  interest,  it  was  said,  is  kept  alive  during  the  whole  period 
of  the  coverture.  But  the  court  were  clearly  of  opinion,  that  the 
husband  not  having  entered  within  the  five  years  after  his  right  ac- 
crued, was  barred  by  the  fine;  and  the  case  of  Hiibn  vs.  Heylock  was 
referred  to  as  deciding  the  point. 

It  is  said  to  be  the  policy  of  all  statutes  of  limitation  to  prevent 
suits,  and  thus  to  conduce  to  the  peace  of  society;  but  that  the  deci- 
sion of  the  court  in  this  present  case,  defeats-that  policy,  by  suspend- 
ing the  right  to  take  exceptions  to  these  accounts,  until  the  disability 
of  the  coverture  ceases.  But  this  objection  seems  to  be  without 
foundation.  The  act,  by  its  very  terms,  gives  the  right  to  the  wife 
to  take  exceptions  after  her  disability,  ceases;  and  therefore,  until  then, 
suspends  her  right.  And  it  need  only  be  remarked,  that  to  permit 
the  husband,  in  case  he  survives  her,  to  take  exceptions  as  the  ad- 
ministrator of  his  wife,  after  his  own  suit  instituted  during  the  cover- 
ture, in  her  right,  has  been  barred,  is  in  accordance  with  that  well 
known  maxim  of  law,  "Quando  dua  jura  in  una  persona  concurrunt, 
gequum  est,  ac  si  essent  in  diversis."  Therefore,  where  a  man  ac- 
quires a  new  right,  he  is  allowed  to  pursue  his  remedy  under  it,  al- 
though he  neglected  to  take  his  remedy  under  the  right  which  first 
accrued. 

The  judgment  of  this  court  is,  that  the  decree  of  the  Orphans' 
Court  be  affirmed. 

Harringtox,  Justice. — The  principal  question  made  in  the  argu- 
ment of  this  appeal  was,  whether  the  plaintiffs  were  barred  by  lapse 
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of  time  of  their  right  to  except  to  the  defendant's  administration  ac- 
counts. The  first  four  accounts  were  settled  more  than  three  years 
before  the  filing  these  exceptions;  and  the  interest  of  William  Haz- 
zard  accrued  more  than  three  years  before  that  time.  But  this  in- 
terest is  entirely  in  right  of  his  wife;  who,  at  the  time  of  settling  the 
accounts,  and  also  of  her  marriage  Avith  William  Hazzard,  and  at 
the  date  of  the  exceptions,  was  an  infant  under  the  age  of  twenty- 
one  years. 

The  plaintiff  relies  on  this  as  bringing  the  case  within  the  follow- 
ing proviso  or  exception  to  the  act  of  limitation.  "Sec.  11.  ^o  ex- 
ceptions to  an  account  of  an  executor,  administrator  or  guardian, 
settled  by  the  register  for  the  county,  shall  be  received  or  filed  in 
the  Orphans'  Court  after  the  expiration  of  three  years  from  the  set- 
tlement of  said  account;  provided,  that  this  limitation  in  respect  to 
any  person  under  disability  of  infancy,  coverture  or  incompetency 
of  mind  at  the  time  of  the  settlement  of  any  such  account,  sltall  be- 
gin to  run  from  the  ceasing  of  such  disability,  and  not  from  the  time 
of  such  settlement." 

It  would  seem  from  the  plain  application  of  the  words  of  this  pro- 
viso, that  the  limitation  fixed  by  this  act  could  not  in  any  manner 
affect  the  rights  of  Mrs.  Hazzard,  who  was  under  the  disability  of 
infancy  at  the  settlement  of  the  accounts,  and  up  to  the  filing  excep- 
tions. But  it  has  been  strongly  argued,  that  her  husband  could  not 
now  have  the  benefit  of  this  proviso,  inasmuch  as  he  was  under  no 
disability,  and  has  suffered  three  years  to  elapse  since  his  right  to 
except  accrued.  It  has  been  argued  that  the  bar  of  the  statute  was 
extremely  beneficial  to  the  public,  and  the  exceptions  out  of  it  were 
designed  to  protect  only  those  actually  under  a  disability  to  enforce 
their  claims. 

It  must  be  apparent  that  unless  Mrs.  Hazzard's  right  of  excepting 
to  these  accounts  is  identical  with  her  husband's,  and  her  right  fully 
sunk  in  his,  the  rejoinder  in  the  pleadings  that  he  was  of  full  age  and 
under  no  disability,  is  no  answer  to  the  replication  of  her  infancy. 
If  that  establishes  a  disability  which  prevents  the  statute  of  limitation 
from  having  any  application  to  her  case,  then  the  competency  or 
ability  of  any  other  person  to  sue,  even  in  her  right,  cannot  make  the 
act  apply  to  her,  unless  this  goes  to  the  extent  of  removing  her  dis- 
ability. For  until  that  disability  is  removed,  there  is  no  law  of  limi- 
tation as  to  her  right.  She  is  not  merely  excepted  out  of  the  ax;t,  but 
excluded  from  it. 
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Now  in  the  first  place,  the  right  of  the  husband  to  the  chose  in  ac- 
tion of  the  wife,  is  not  identical  with  the  wife's  right.  Marriage  is 
a  conditional  gift  to  the  husband  of  such  property  of  the  wife;  but  if 
the  condition,  (viz:  the  reducing  it  to  possession,)  be  not  performed, 
it  is  no  gift  at  all.  (33  Law.  Lib.  129.)  The  husband  has  no  right 
per  se;  none  that  he  can  enforce  except  by  and  through  her,  until  her 
property  is  reduced  into  his  possession.  If  he  sues,  it  must  be  with 
her  name;  if  he  dies,  the  right  continues  in  her;  and  does  not  go  to 
his  representatives.  Even  the  obtaining  judgment  does  not  change 
the  right.  A  mere  intention  to  reduce  the  wife's  choses  in  action 
into  possession  will  be  insufficient.  The  acts  to  effect  that  purpose 
must  be  such  as  to  change  the  property  in  them;  or,  in  other  words, 
must  be  something  to  divest  the  wife's  right,  and  to  make  that  of  the 
husband  absolute.  {Roper  on  Hus.  &  wife  208;  3^  Law  Lib.  132.) 
It  is  true,  that  marriage  furnishes  a  means  of  enforcing  the  wife's 
rights  notwithstanding  her  infancy,  but  this  does  not  remove  her  dis- 
ability any  more  than  the  appointment  of  a  guardian  or  the  right 
(always  existing)  to  sue  by  next  friend.  In  either  case  the  husband, 
guardian,  or  next  friend  may  sue  for  the  infant,  and  may  bind  her 
by  their  acts;  but  the  legal  disability  of  the  infant  still  continues. 
She  can  neither  compel  them  to  sue  nor  sue  for  herself;  she  can 
neither  exercise  any  judgment,  nor  be  supposed  to  have  any  judg- 
ment in  the  matter.  It  is  not  because  there  is  no  means  of  suing  for 
an  infant  that  she  is  excepted  out  of  the  acts  of  limitation;  though 
suit  may  possibly  be  brought  by  another  in  her»  behalf,  her  own  dis- 
ability is  protected  by  the  law;  and  all  her  rights  are  saved  from  the 
operation  of  the  statute  until  the  disability  is  removed.  Nothing  can 
remove  the  disability  of  infancy  but  efflux  of  time;  nothing  but  the 
infant's  attaining  majority.  And  if  the  right  of  excepting  to  these 
accounts  be  expressly  saved,  it  can  surely  be  no  objection  that  in  ex- 
ercising this  right  a  feme  covert  must  needs  join  with  her  the  name  of 
her  husband.  It  would  be  idle  to  admit  the  right  and  deny  the  means 
of  enforcing  it.  The  argument  for  the  defendant  takes  for  granted, 
first,  that  this  exception  is  a  suit  by  the  husband  for  his  right;  whereas, 
he  has  no  right  to  the  thing  sued  for  until  it  is  recovered,  and  then 
implies,  that  because  he  might  have  excepted  sooner,  not  only  he  but 
his  wife  must,  at  least  during  his  life,  be  barred  by  the  act  of  limita- 
tion. But  that  act  only  respects  her  right  and  protects  her  disability. 
It  was  indeed  argued  that  the  husband  could  in  no  case  be  benefit- 
ed by  this  disability  of  the  wife,  inasmuch  as  it  could  not  prejudice 
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him.  As  well  might  it  be  said,  that  the  wife  should  not  be  preju-« 
diced  by  the  neglect  of  the  husband  to  except,  as  it  was  not  in  her 
power -to  avail  herself  of  his  ability.  It  comes  round  to  the  question, 
is  the  wife  barred  of  her  right  to  except?  does  the  act  of  limitation 
apply  to  her?  If  it  does  not,  then  the  neglect  of  no  other  can  pre- 
judice her  or  deprive  her  of  a  right  secured  to  her  by  the  law.  And 
if  this  right  exists  in  the  wife,  it  is  no  reason  for  depriving  her  of  it 
that  the  husband,  through  whom  only  she  can  exercise  it,  may  be 
incidentally  benefited  by  it. 

But  is  the  first  assumption  of  the  defendant's  counsel  in  this  case, 
and  upon  which  his  whole  argument  is  founded,  correct?  Is  this  a 
suit  at  all?  Is  it  a  suit  to  recover  any  thing?  It  is  a  proceeding 
to  correct  accounts,  but  thereby  nothing  is  recovered.  The  defend- 
ant has  filed  certain  administration  accounts.  If  right,  they  furnish 
the  means  of  a  future  suit  to  recover  something;  if  wrong,  their  cor- 
rection on  exceptions  filed,  approaches  no  nearer  to  a  recovery  than 
if  they  had  been  originally  filed  correctly.  In  these  exceptions  noth- 
ing is  demanded,  nothing  recovered;  the  wife's  chose  is  her  chose 
yet,  not  the  husband's;  and  it  seems  to  be  a  stretch  to  consider  this 
a  suit  by  the  husband  to  reduce  it  into  his  exclusve  possession,  (a) 

But  would  a  suit  by  husband  and  wife,  founded  on  the  decree  on 
these  exceptions  and  designed  to  recover  the  balance  on  the  cor- 
rected accounts;  would  even  this  be  a  suit  for  his  right f  For  the 
question  is  not  so  much  whose  suit  it  is,  as  for  whose. right  it  is:  for 
ibe  statute  protects  the  right  of  action.  Is  this  then  a  suit  for  the 
husband's  right?  How?  Suppose  he  dies  pending  suit,  it  survives  to 
the  M'ife,  and  does  not  go  to  the  husband's  administrator.  Suppose 
judgment  is  recovered,  whose  judgment  is  it?  Still  the  wife's;  and 
not  the  husband's.  If  he  die  even  after  judgment  but  before  execu- 
tion, the  judgment  still  belongs  to  the  wife;  and  the  reason  given  is, 
that  the  husband  has  not  yet  reduced  it  into  possession,  nor  shown 
any  determination  to  reduce  it  into  his  possession:  has  not  yet  per- 
formed that  condition  upon  which  alone  by  virtue  of  the  marriage 
he  has  any  right  to  claim  his  wife's  chose  in  action.  Non  constat 
even  yet  that  the  husband  ever  means  to  reduce  his  wife's  chose  into 
his  possession  and  complete  his  right  to  it.  Much  less  can  we  say 
in  this  case  that  Mr.  Hazzard,  by  uniting  with  his  wife  in  excepting 


(a)  See  the  case  of  Robinson  vs.  Robinson's  adm'r.,  post,  June  term, 
1842. 
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to  administration  accounts  preparatory  to  a  suit,  is  acting  in  his  own 
right;  and  that  he  alone  shall  be  considered  and  not  his  wife,  in  ap- 
plying the  act  of  limitations. 

If  this  be  the  action  of  the  husband  and  for  his  right,  as  it  is  al- 
ledged  to  be  by  the  marriage,  then  the  statute  would  protect  his  dis- 
ability of  infancy,  though  suing  for  the  wife's  chose  in  action.  For 
the  act  says,  that  if  any  person  entitled  to  the  action  be  under  the 
disability  of  infancy,  &c.,  this  act  shall  be  no  bar  to  such  action  du- 
ring the  continuance  of  such  disability,  nor  for  three  years  after. 
Suppose  an  infant  feme  entitled  to  a  legacy  takes  a  husband  who  is 
an  infant.  The  legacy  is  his  according  to  this  argument,  and  the 
action  his.  Then  he  is  protected  by  the  statute  during  his  infancy, 
and  for  three  years  thereafter.  lie  dies  after  the  three  years,  without 
reducing  the  legacy  into  possession.  The  wife  sues,  and  it  then  ap- 
pears that  her  right  of  action  has  been  all  the  time  protected,  first  by 
her  infancy  and  afterwards  by  the  coverture.  This  construction 
makes  the  statute  to  protect  the  disabilities  both  of  husband  and  wife, 
which  is  absurd.  The  statute  means  as  it  says,  to  protect  the  per- 
son who  is  entitled  to  the  action  or  right  of  action,  and  the  true  te>t 
is  how  would  the  right  of  action  survive  in  case  of  the  death  of  either. 
Certainly  to  the  wife  if  the  husband  die;  but  if  she  die  the  husband 
can  take  them  only  as  her  administrator. 

Another  test  equally  conclusive  is  found  in  the  consequence  of  not 
joining  the  wife  or  husband  in  a  suit  for  her  chose  in  action.  If  tiie 
wife  sue  alone,  and  the  non-joinder  of  the  husband  be  not  pleaded  in 
abatement,  she  will  recover;  for  his  non-joinder  is  of  so  little  conse- 
quence that  it  cannot  be  objected  to  otherwise  than  by  plea  in  al)ate- 
ment:  but  if  the  husband  sue  alone  he  will  be  nonsuited,  and  the  non- 
joinder of  the  wife  will  be  fatal  in  every  stage  of  the  proceedings:  in 
arrest  of  judgment,  or  on  a  writ  of  error. 

This  in  my  opinion  does  not  contradict  the  decision  of  the  High 
Court  of  Errors  and  Appeals,  in  the  case  of  Shankland.  (a)     That 


(a)  The  State  use  of  James  Hazzard  and  Ann  his  wife  et  al  vs.  Wil- 
liam Shankland.  High  Court  of  Errors  and  Appeals,  June  term,  1821. 
Writ  of  error  to  the  Common  Pleas. 

This  was  a  suit  on  a  testamentary  bond,  dated  the  27th  of  August, 
1804,  for  the  use  of  the  legatees  or  some  of  them;  and  judgment  was  re- 
covered therein.  Afterwards  a  writ  of  sci.  fa.  was  sued  out  on  this  judg- 
ment to  April  term,  1815,  for  the  use  of  these  plaintiffs ;  and  the  defend- 
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case  differs  from  this  in  these  im])ortant  particulars.  1st.  The  deci- 
sion Avas  made  njwn  a  limitation  law  essentially  differing  in  terms 
from  the  present  act.  2d.  It  Avas  in  reference  to  the  disability  of 
coverture;  and  3d.  Being  a  suit  for  a  right  of  the  wife  which  aceru- 

ant  Shankland,  who  was  a  surety,  pleaded  inter  alia  the  act  of  limitation, 
and  plaintiff  replied  that  "  said  Ann  took  to  husband  the  said  James 
Ilazzard,  and  to  him  was  married  and  under  coverture,  before  the  date 
of  the  testamentary  bond,  and  that  the  coverture  still  continued.  To 
this  replication  defendant  demurred  f^enerally ;  and  on  this  demurrer  the 
court  below  gave  judgment  for  the  defendant. 

The  exceptions  set  out  this  for  error,  asserting  that  the  replication  and 
the  matters  therein  contained  were  sufficient  in  law  for  the  plaintiff  to 
maintain  said  action  against  said  defendant,  the  act  of  limitation  men- 
tioned in  the  plea  saving  the  right  of  the  said  Ann  to  commence  an  ac- 
tion upon  the  said  testamentary  bond,  after  a  breach  thereof,  at  any  time 
during  her  coverture,  and  within  three  years  after  her  discoverture. 

Ridgely,  chancellor,  in  delivering  the  judgment  of  the  Court  of  Ap- 
peals (at  October  term,  1823,)  stated  that  the  only  question  was, 
"  whether  the  saving  of  the  right  of  a  feme  covert  in  the  second  section 
of  the  act  to  compel  executors  to  give  security,  &c.,  applies  to  the  husband 
and  wife  during  their  lives,  upon  a  suit  brought  by  them  on  a  testa- 
mentary bond  made  after  marriage.  The  words  of  that  saving  clause  are 
"  provided  also,  that  all  actions  upon  such  testamentary  bonds  here- 
after executed  shall  be  commenced  within  six  years  after  the  passing  the 
said  bonds,  and  not  after,  saving  the  right  of  any  person  or  persons  who 
shall  be  within  age  of  twenty-one  years,  feme  covert,  non  compos  mentis, 
or  imprisoned,  of  bringing  such  action  or  actions  within  three  years  after 
their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory  or  at 
large."    (2  Del.  Laws  890.) 

According  to  the  meaning  of  this  act  the  right  of  the  husband  and  wife 
to  bring  a  suit  after  six  years  from  the  passing  the  bond  is  not  saved,  for 
he  is  not  under  any  of  the  disabilities  mentioned  in  the  act,  and  his  name 
or  interest  is  not  referred  to  nor  contemplated.  The  saving  is  to  bring  a 
suit  within  three  years  after  a  disability  is  removed,  but  where  there  is  no 
disability  there  is  no  saving.  The  act  was  clearly  designed  to  save  the 
rights  of  married  women,  and  to  keep  their  rights  alive  until  they  became 
free  and  able  to  act  for  themselves,  and  not  to  protect  rights  which 
might  be  exercised  at  the  pleasure  of  the  person  or  persens  having  such 
rights.  It  had  no  view  to  the  interest  of  the  husband,  and  there  was  no 
necessity  that  it  should,  for  he  could  bring  a  suit  at  any  time;  but  the 
wife  though  she  has  a  right  has  no  remedy  of  herself,  and  therefore,  the 
law  very  providently  interposes  to  save  her  against  the  omissions  or  neg- 
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ed  after  the  marriage,  it  was  not  merely  in  form,  but  in  substance,  a 
suit  for  a  cause  of  action  belonging  to  the  husband.  He  might  have 
sued  for  it  in  his  own  name,  without  joining  the  wife  with  him. 

We  have  seen  that,  by  the  proviso  to  the  existing  act  of  limitation, 
it  begins  to  run  in  respect  to  any  person  under  disability  of  infancy, 
coverture,  &c.,  only  "from  the  ceasing  of  such  disability:"  the  old 
act  of  1787  imposes  a  general  limitation,  saving  the  right  of  any  per- 
son within  the  age  of  twenty-one  years,  feme  covert,  &c.,  of  bring- 
ing suit  within  three  years  after  their  coming  to  or  being  of  full  age, 
discoverture,  &c.  Now  the  case  of  Hazzard  and  wife  against  Shank- 
land  was  (in  effect)  a  suit  upon  a  testamentary  bond  for  a  legacy,  to 
which  the  defendant  (a  surety)  pleaded  the  act  of  limitation,  and  the 
plaintiffs  relying  upon  this  saving,  replied  coverture  before  the  date  of 
the  bond,  and  that  the  coverture  still  continued.  The  court  held  that 
the  husband  was  not  within  the  saving;  and  indeed  they  might  have 
held  that  the  zvifc  was  not,  at  that  time;  for  the  act  of  1787  only 
saves  to  her  the  right  of  bringing  suit  after  discoverture,  which  of 
course  could  never  enure  to  the  benefit  of  the  husband,  for  it  could 
not  be  enjoyed  during  the  coverture.  It  is  true  that  the  chancellor 
in  delivering  the  opinion  of  the  court,  argued  that  there  was  no  ne- 
cessity of  extending  this  saving  clause  to  the  husband,  because  he 
was  under  no  disability  to  sue,  but  the  case  is  evidently  confined  to 
the  particular  disability  of  coverture,  and  it  appears  from  the  subse- 
quent case  of  Yoiiug  vs.  Jacobs,  that  the  court  not  only  did  not  con- 
sider the  disability  of  infancy,  but  that  the  chancellor  himself  doubted 
whether  the  same  law  would  apply  to  it.  If  a  doubt  could  arise  un- 
der the  saving  in  the  act  of  1787,  how  much  stronger  is  the  present 

lect  of  her  husband.  But  there  can  be  no  reason  for  the  same  caution  in 
regard  to  the  husband,  even  in  those  cases  where  the  right  is  derived 
from  the  wife,  and  where  he  must  join  her  name  with  his  in  prosecuting 
such  right.  The  chancellor  then  referred  to  Cro.  Car.  200,  Hulm  vs.  Hey- 
lock;  4  Term  Rep.  516,  Perry  vs.  Jaclcson;  Litt.,  sec.  403.  If  husband  and 
wife  have  a  right  of  entry  into  lands  which  another  hath  in  fee  or  fee 
tail,  and  such  tenant  die  seized,  the  entry  of  the  husband  upon  the  heir, 
who  is  in  by  descent,  is  taken  away.  But  if  the  husband  die,  the  wife 
may  enter  upon  the  issue  who  is  in  by  descent ;  for  the  laches  of  the  hus- 
band shall  not  prejudice  the  wife  or  her  heirs.  {Co.  Litt.  246,  a.)  If  an 
action  be  against  an  attorney  and  others  who  have  no  privilege,  he  shall 
have  no  privilege.  (1  Com.  Dig.  6;  Abatement,  D.  6.)  So  if  it  be  against 
an  attorney  and  his  wife. 
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act,  which  is  essentially  different  in  the  saving  clause,  both  as  to  in- 
fancy and  coverture. 

It  seems  to  me,  therefore,  on  this  view  of  the  case,  that  the  plain- 
tiffs were  not  barred  by  the  act  of  limitation  of  the  right  of  except- 
ing to  any  of  the  defendant's  administration  accounts,  and  that  the 
decree  of  the  chancellor  dismissing  the  exceptions  to  the  first  four 
accounts  was  erroneous. 

On  the  other  point,  I  am  for  affirming  the  chancellor's  decree. 

Decree  affirmed. 

Brinckloe  and  Houston^  for  appellants. 

Ridgcly,  for  respondent. 


ISAAC  GllAHAM,appellant, defendant  below  i-^.LURAXA  ANDER- 
SON, respondent,  plaintiff  below. 

Notice  by  a  tenant  of  his  intention  to  quit  premises  held  under  rent,  must  be 

in  uriting. 
But  the  landlord  may  waive  notice  or  accept  a  surrender;  and  an  occupation 

of  a  part  by  the  landlord  is  an  eviction  of  the  whole. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
in  an  action  of  debt  for  use  and  occupation.  Narr.  in  debt.  Pleas, 
nil  debet;  payment;  discount;  accord  and  satisfaction;  set-off  to  the 
amount  of  $49,  balance  of  rent  due  from  plaintiff  to  defendant.  Re- 
plication to  the  plea  of  set-off;  non-dimisit;  surrender  of  the  term  on 
three  month's  notice  and  eviction;  and  replications  and  issues  as  to 
all  the  other  pleas.     Issue  on  the  replication  to  the  fifth  plea. 

The  plaintiff  below  proved  a  debt  of  $35,  and  closed. 

Mr.  Bates,  for  appellant,  under  the  pleas  of  payment  and  set-off, 
proposed  to  prove  that  Mrs.  Anderson  lived  in  a  house  of  Graham's  in 
the  year  1838,  at  a  rent  of  $35,  and  moved  out  of  it  without  giving 
him  notice,  and  the  house  was  not  occupied  in  1839.  And  he  claim- 
ed to  set  off  the  rent  of  1839.  He  proved  that  Mrs.  Anderson  rented 
a  house  of  Graham  for  1838,  at  $35.  It  was  vacant  in  1839.  The 
renting  was  for  one  year.     He  then  closed;  and 

The  plaintiff  offered  evidence  of  a  parol  notice  by  Mrs.  Anderson 
to  Graham,  of  her  intention  to  quit,  which  was  objected  to. 

Bates. — It  is  not  competent  to  prove  any  notice  except  in  writing. 
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Digest  3G8,  requires  the  notice  to  be  in  writing,  whether  it  be  the  no- 
tice of  the  landlord  to  the  tenant,  or  oi'  the  tenant  to  the  landlord. 
The  general  principle  of  the  law  is,  that  where  notice  is  required  it 
must  be  in  writing.  Chitty's  Gat.  Prac.  gives  the  form  of  notice  by 
a  tenant,  and  says  it  ought  to  be  subscribed  by  the  tenant.  The 
landlord  acquires  rights  under  the  notice,  and  is  entitled  to  the  written 
evidence  of  the  notice.  It  relates  to  an  interest  in  lands,  and  must 
be  in  writing.     {Digest  3G8.) 

Lazvs,  for  respondent,  admitted  that  the  general  practice  and 
opinion  of  the  bar  on  this  subject  have  been,  that  the  notice  required 
to  dissolve  a  tenancy  must  be  in  writing;  but  there  has  been  no  de- 
cision on  the  subject.  The  act  of  assembly  requires  the  landlord's 
notice  to  be  in  writing,  but  it  is  not  express  as  to  the  form  of  the  ten- 
ant's notice.  The  omission  would  seem  to  imply  an  intended  differ- 
ence. Under  the  Stat.  11  Geo.  2,  which  provides  that  a  tenant  after 
notice  not  giving  up,  shall  pay  double  rent,  the  decisions  have  been 
that  a  parol  notice  is  sufficient,  where  the  letting  was  by  parol.  (9 
Law  Lib.  47;  1  Cruise  Dig.  196,  290;  3  Burr.  Rep.  1603.) 

Bates,  in  reply,  relied  on  the  obvious  construction  of  our  act  of  as- 
sembly, as  requiring  the  notice  to  be  in  writing. 

This  question  was  waived  for  the  present,  and  the  plaintiff  below 
proved  that  the  defendant,  after  the  expiration  of  the  year  1838,  had 
offered  to  rent  the  property,  and  had  himself  occupied  the  garden. 

Booth,  Chief  Justice,  charged  the  jury  as  follows: — This  is  an  ap- 
peal by  Isaac  Graham,  defendant  below,  against  Laurana  Anderson, 
who  was  the  plaintiff  below,  and  who  seeks  to  recover  the  sum  of 
$35.  It  is  agreed  that  this  is  due,  but  defendant  claims  a  set-off  to 
more  than  this  amount,  being  the  rent  of  a  house  and  lot  occupied  by 
Mrs.  Anderson  as  tenant  to  Graham.  Mrs.  x\nderson  occupied  the 
premises  in  1838,  at  a  rent  of  $75;  she  quit  the  possession  on  the  1st 
of  January,  1839:  Graham  claims  rent  for  the  next  year,  because 
written  notice  was  not  given  to  him  three  months  before  the  expira- 
tion of  the  year.  The  respondent's  counsel  has  insisted,  that  under 
our  act  of  assembly  a  written  notice  by  a  tenant  of  his  intention  to 
quit  is  not  necessary,  and  that  he  has  proved  a  verbal  notice.  It  is 
the  opinion  of  a  majority  of  the  court  that  this  notice  by  tenant 
should  be  in  writing.  This  appears  to  be  the  meaning  of  our  act  of 
assembly,  and  such  has  always  heretofore  been  its  construction  in 
practice,  though  it  may  be  quite  true  that  it  has  not  heretofore  re- 
ceived any  judicial  construction.     But  the  case  does  not  depend  on 
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that  question,  because  there  has  been  proof  offered  to  show  that  Gra- 
ham accepted  the  premises  from  the  tenant;  rented  or  offered  to  rent 
the  same  to  another  tenant  for  the  year  1839,  and  himself  tilled  the 
lot  and  took  the  crop.  If  this  be  proved  to  the  satisfaction  of  the 
jury,  it  would  amount  to  either  a  waiver  of  the  written  notice  or  an 
eviction;  for  the  whole  being  under  one  rent,  an  eviction  of  a  part 
would  be  an  eviction  of  the  whole  premises.  If  the  notice  was  waiv- 
ed or  the  tenant  evicted,  she  is  not  liable  for  the  rent  of  1839,  and 
the  verdict  ought  to  be  for  the  respondent  for  $35  and  interest. 

Verdict  for  plaintiff  for  $38. 

Lazvs,  for  plaintiff. 

Bates,  for  defendant. 


THOMAS  EEYXOLDS  vs.  JAMES  P.  LOFLAND. 

A.  gave  B.  a  receipt  for  $100,  "  on  account  of  carpenter's  work  done  for  him, 
the  balance  to  be  paid  as  soon  as  the  amount  is  ascertained  by  agreement  of 
ourselves  or  by  valuation;  "  held  that  this  was  not  a  valid  agreement  to 
forbear  suit,  being  without  consideration. 

Assumpsit  for  work  and  labor.  Pleas,  non-assumpsit;  payment, 
&c.     Replications  and  issues. 

This  was  an  action  for  carpenter's  work  done  by  plaintiff  for  de- 
fendant, on  a  contract  at  so  much  per  day.  The  plaintiff  proved 
the  contract  and  the  number  of  days  employed,  and  closed  his  case. 

On  the  cross-examination  of  plaintiff's  witness,  the  defendant's 
counsel  proved  the  handwriting  of  plaintiff  to  a  receipt  to  defendant 
"for  $100,  on  account  of  carpenter's  work  done  for  him,  the  balance 
to  be  paid  as  soon  as  the  amount  is  ascertained  by  agreement  of 
ourselves,  or  by  valuation." 

Frame,  in  his  behalf,  now  moved  a  nonsuit. 

Frame. — It  is  apparent,  from  the  receipt  already  in  evidence,  that 
these  parties  disagreed  as  to  the  amount  due  for  the  work.  In  this 
position  of  affairs  it  was  agreed,  that  on  Lofland  paying  $100,  on 
account  of  the  work,  the  balance  should  be  paid  only  when  the 
amount  should  be  ascertained  in  a  particular  manner,  by  the  parties 
themselves  or  by  valuation.  This  being  the  agreement,  the  present 
suit  is  premature;  the  debt,  however  much  it  may  be,  is  not  due  or 
to  be  paid,  otherwise  than  as  agreed  on.  There  has  been  no  evi- 
dence of  any  attempt  to  procure  a  valuation  or  agreement. 
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Bates. — The  receipt  is  not  in  evidence.  The  handwriting  was 
proved  by  our  witness  on  his  cross-examination,  but  the  receipt  was 
not  given,  or  offered  in  evidence;  and  could  not  be  because  tlie  time 
had  not  come  for  the  defendant  to  offer  any  evidence.  But  if  it  were 
in  evidence,  it  would  not  answer  the  purpose  for  which  it  is  now  at- 
tempted to  be  used.  It  is  not  an  agreement;  it  is  signed  only  In' 
lieynolds,  who  received  $100  and  signed  a  receipt  for  it,  and  a  valu- 
ation then  being  talked  of,  defendant  added  these  words  to  the  re- 
ceipt, without  any  idea  of  an  agreement  that  this  should  l)e  the  only 
mode  of  ascertaining  the  balance.  This  suit  is  the  best  niode  of  valu- 
ing the  work  and  ascertaining  the  amount  due.  We  cannot  compel 
the  defendant  into  an  agreement,  nor  can  we  procure  a  valuation  that 
would  bind  him  without  his  assent.  A  note  payable  on  demand  may 
be  sued  upon  without  demand.     The  suit  is  a  sufficient  demand. 

Frame,  in  reply. — The  receipt  is  in  evidence;  brought  in  on  the 
cross-examination  of  plaintift''s  witness.  But  whether  in  evidence 
heretofore  or  not,  it  only  needs  to  be  offered  to  the  jury  to  put  it  in 
evidence,  for  its  execution  is  proved;  and  the  question  instantly  arises 
which  we  are  now  arguing.  For  whenever  or  wherever  the  court 
sees  that  the  suit  has  been  brought  prematurel}' — that  the  matter 
sued  for  is  not  due — the  case  must  stop;  the  plaintiff  must  be  non- 
suited. This  is  not  like  a  note  on  demand.  It  fixes  a  time  of  pay- 
ment, not  at  the  date  of  a  suit,  but  only  after  a  certain  event;  a  valu- 
ation which  must  be  shown  to  have  been  made  or  at  lea,st  attempted 
before  suit  brought. 

This  receipt  is  an  agreement  to  give  time  of  payment,  and  fix  a 
mode  of  settlement;  and  it  is  on  a  consideration;  the  payment  of  $100. 
The  suit  is  a  violation  of  the  agreement  in  reference  to  this  very 
cause  of  action,  both  as  to  time  and  mode  of  ascertaining  the  bal- 
ance. 

The  Court. — This  is  an  action  for  work  and  labor,  and  the  con- 
tract is  proved.  The  plaintiff's  testimony  has  proved  a  case  entitling 
him  to  a  verdict,  and  we  are  asked  to  nonsuit  him  on  a  receipt  proved 
by  defendant  on  the  cross-examination  of  plaintiff's  witness,  but  not 
yet  read  in  evidence.  It  is  no  part  of  the  plaintiff's  testimony.  If 
given  in  evidence  it  must  be  by  the  defendant,  and  there  is  no  pro- 
priety in  deciding  in  advance  as  to  its  effect,  for  we  refuse  to  non- 
suit the  plaintiff  in  the  present  state  of  the  case. 

Frame,  for  defendant,  then  put  the  receipt  in  evidence  and  rested 
his  case. 
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Bates,  in  reply,  offered  no  further  evidence,  but  opened  his  ease 
to  the  jury.  He  stated  the  particulars  of  his  claim,  amounting  to 
$131  00  and  interest.  He  argued  that  he  was  entitled  to  recover 
this  amount,  unless  the  plaintiff  was  excluded  by  the  terms  of  his 
receipt  for  having  brought  suit  too  soon.  Is  this  so?  The  work  was 
done,  at  a  stipulated  price.  Doct.  Lofland  was  indebted  to  plaintiff 
at  the  date  of  that  receipt  in  a  sum  exceeding  $200.  He  was  liable 
to  a  suit  for  that  amount.  The  plaintiff  was  entitled  to  recover  that 
amount  at  least  in  an  action.  Then  what  magic  is  to  be  attributed 
to  the  receipt?  It  was  a  payment  in  part.  Would  that  discharge 
or  postpone  the  balance? 

But,  even  if  the  words  of  the  receipt  did  amount  to  a  change  of 
the  contract,  and  was  in  itself  a  promise,  either  to  forbear  suit  or  to 
ascertain  an  amount  in  any  other  way,  it  was  void  for  want  of  con- 
sideration. The  payment  of  the  $100,  was  due  from  defendant  to 
plaintiff  on  the  old  contract:  not  only  $100  but  $231,  were  due  at 
the  time.  The  payment  of  that  sum  was  the  discharge  in  part  of  a 
legal  debt  or  duty,  and  could  form  no  consideration  for  any  new 
agreement  such  as  is  here  relied  on.  This  receipt  is  mere  parol  evi- 
dence, not  being  under  seal;  and  if  it  was  itself  the  ground  of  an  ac- 
tion, the  consideration  would  have  to  be  averred  and  proved. 

The  contract  arising  from  this  receipt,  if  it  be  one,  is  void  for  want 
of  mutuality;  Lofland  not  being  bound  to  submit  to  a  valuation. 

Frame. — The  fallacy  of  the  argument  on  the  other  side  is  in  as- 
suming that  there  was  more  than  $100  due  at  the  date  of  this  re- 
ceipt; that  there  was  even  this  due.  The  witness  proves  that  the 
parties  were  disputing  as  to  what  was  due.  There  was  no  amount 
settled  or  conceded  as  due.  Then  this  instrument  of  writing  signed 
by  the  plaintiff,  delivered  to  defendant,  does  amount  to  an  agree- 
ment to  do  or  not  to  do  something.  It  does  bind  the  plaintiff  not  to 
sue  for  the  balance  claimed  until  the  amaunt  is  ascertained  in  a  par- 
ticular way.  Is  this  nudum  pactum?  Why?  Is  it  because  Dr.  Lof- 
land has  not  signed  it?  Who  signs  a  promissory  note?  The  party 
to  be  bound  by  it.  And  this  is  a  promise  on  the  part. of  Keynolds 
not  to  sue  except  in  a  certain  way;  executed  by  R.  and  delivered  to 
Lofland  as  obligatory  on  plaintiff.  Does  it  want  a  consideration? 
Non  constat  that  $100  was  due.  The  whole  matter  was  in  dispute. 
The  payment  of  any  sum  whatever,  where  all  was  in  dispute,  was 
a  consideration  for  any  promise  in  relation  to  the  balance.  What 
was  the  agreement  here?     I  do  not  rest  the  case  on  the  agreement 
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to  submit  to  a  valuation,  for  it  may  be  doubtful  whether  such  an 
agreement  would  oust  the  court  of  jurisdiction,  but  I  rest  it  on 
the  agreement  not  to  sue  until  the  amount  was  ascertained  in  a 
particular  way.  This  is  a  good  agreement,  and  deprives  the  party 
of  the  right  to  sue  before  he  has  done  at  least  what  was  incumbent 
on  him  to  do  to  carry  out  the  agreement.  And  it  had  a  sufficient 
consideration;  the  payment  of  a  sum  which  was  not  conceded  to 
be  due,  except  on  the  very  terms  of  the  agreement  as  to  the  bal- 
ance. Although  there  may  be  a  prior  indebtedness,  on  which  plain- 
tiff could  sue,  yet  the  whole  being  unliquidated  and  in  dispute,  the 
payment  of  any  sum  is  a  sufficient  consideration  to  support  a  pro- 
mise to  give  time  for  payment  of  the  balance,  or  any  other  lawful 
engagement  in  respect  to  it. 

Bates,  in  reply. — The  whole  amount  of  work  was  done  at  the  time 
of  this  part  payment.  The  receipt  admits  $100  to  be  due  for  the 
work  done,  and  makes  an  agreement  (they  say)  as  to  the  balance. 
But  what  was  the  consideration  of  this  agreement?  Not  any  part 
of  the  $100  paid,  for  all  of  that  was  "on  account  of  carpenter's  work 
done." 

Per  Curiam. 

Booth,  Chief  Justice: — What  is  the  effect  of  the  receipt?  Defend- 
ant claims  that  it  is  an  agreement  not  to  sue  until  the  balance  is  as- 
certained by  valuation.  Plaintiff  insists  that  it  is  no  agreement  for 
any  thing,  and  if  it  does  constitute  any  agreement,  that  it  is  void  for 
want  of  a  consideration.  We  fully  accord  with  the  plaintiff,  that 
this  agreement,  if  it  be  one,  is  void  for  want  of  a  consideration.  At 
the  date  of  this  receipt  it  is  proved  by  evidence  out  of  the  receipt 
as  well  as  by  the  receipt  itself,  that  the  defendant  owed  plain- 
tiff $100,  and  something  more,  for  work  done:  the  sum  paid  was 
paid  altogether  on  account  of  the  work  done,  and  no  part  of  it  as  a 
consideration  for  any  promise  or  agreement  in  relation  to  the  balance. 
The  plaintiff  then,  is  entitled  to  recover  the  full  amount  of  his  claim 
as  proved,  with  interest  from  the  time  when  it  ought  to  have  been 
paid. 

Verdict  for  plaintiff. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 

VOL.  III.  47 
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FAKMERS'  BANK  vs.   THOMAS  WALLACE. 

Lands  sold  by  the  sheriflF  on  a  venditioni  exponas  in  execution  of  a  judgment, 
are  discharged  in  the  purchaser's  hands  of  all  judgment  liens,  whether  due 
or  not  due. 

Venditioni  exponas.  The  sheriff  returned  that  he  sold  the  land  on 
the  25th  of  May,  1841,  to  Wm.  Niekerson,  for  $460,  subject  to  a  judg- 
ment at  the  suit  of  J.  M.  Clayton  vs.  defendant,  in  the  Superior  Court, 
entered  on  the  23d  of  August,  1838,  and  not  sufficient.  By  leave 
the  sheriff  amended  this  return  thus:  that  he  sold  the  land  to  Nieker- 
son for  $1265  44,  and  the  purchaser  to  pay  that  amount  to  the  sheriff, 
and  await  the  decision  of  the  court  as  to  whether  the  land  is  still  sub- 
ject to  Mr.  Clayton's  judgment;  if  so,  all  but  $460  to  be  paid  back  to 
him;  if  not,  the  sheriff  to  retain  the  whole  amount,  £tnd  pay  that  judg- 
ment out  of  it.  And  the  sheriff  prayed  the  direction  of  the  court  on 
this  subject. 

Bates,  for  the  defendant  obtained  a  rule  to  show  cause  why  the 
sale  should  not  be  set  aside,  because  the  land  was  sold  subject  to  this 
judgment,  and  not  discharged  of  it. 

/.  M.  Clayton,  for  the  purchaser,  now  showed  cause.  The  ques- 
tion is,  whether  the  sheriff  selling  land  on  a  junior  judgment,  where 
there  is  an  older  judgment  not  yet  due,  shall  sell  discharged  of  this 
judgment,  and  apply  the  proceeds  to  it,  or  shall  sell  subject  to  the 
judgment.  It  seems  to  me  he  must  sell  subject  for  these  reasons: — 
1st.  To  apply  the  proceeds  to  the  judgment  not  yet  due,  is  a  viola- 
tion of  the  contract  between  the  debtor  and  creditor,  the  former  of 
whom  is  not  bound  to  pay,  nor  the  latter  to  receive  the  amount  of 
the  judgment  before  the  day  fixed  by  their  contract.  And  as  the 
creditor  cannot  be  compelled  to  receive  the  money,  what  must  be- 
come of  it?  Suppose  the  judgment  not  due  for  ten  years,  must  the 
sheriff  keep  it  and  pay  interest  on  it?  And  what  security  has  the 
creditor  in  the  meantime?  The  sheriff's  recognizance  is  flatly  barred 
in  six  years,  and  before  the  judgment  is  due  the  creditor's  security  is 
gone.  2d.  It  has  been  decided  that  if  land  be  sold  under  a  mortgage, 
and  there  is  an  elder  mortgage,  the  land  must  be  sold  subject  to  such 
elder  mortgage.  This  may  have  proceeded  on  the  ground  that  a 
mortgage  was  supposed  to  divest  title;  and  yet  it  is  uniformly  held 
that  it  is  a  mere  security  for  the  payment  of  money.  {Ante  280.) 
The  purchaser  at  sheriff's  sale  holds  the  land  "as  fully  and  amply 
and  for  such  estate,  &c."  as  the  debtor  did.     (Digest  205.)     How 


Farmers'  Baxk  vs.  Wallace.  371 

did  Wallace  hold?  Subject  to  my  judgment.  He  could  not  pay  the 
judgment,  nor  could  I  compel  him  to  pay  it. 

Bates  and  Frame,  contra. — This  land  has  been  sold  in  a  differ- 
ent manner  from  that  in  which  land  has  always  heretofore  been 
sold.  The  sheriff  proclaimed  at  the  sale  that  it  was  sold  subject  to 
a  judgment  of  J.  M.  Clayton,  amounting  to  $805  44.  On  these  terms 
the  land  sold  for  $460.  It  has  always  been  held  that  a  sale  on  a 
judgment  discharged  the  land  of  all  other  judgments  prior  or  subse- 
quent, and  the  proceeds  are  applicable  to  the  judgments  in  the  order 
of  their  priority  of  date,  whether  due  or  not.  The  defendant  did  not 
assent  to  this  mode  of  sale,  and  no  one  had  the  right  to  say  for  him 
A^hat  sum  was  due  on  this  judgment,  or  to  sell  his  land  subject  to  it. 
If  the  land  is  to  be  sold  subject  to  a  judgment,  the  amount  of  which 
is  proclaimed,  it  must  be  equally  subject  to  all  other  judgments  in  a 
like  condition,  whether  proclaimed  or  not;  and  this  at  once  renders 
sales  by  sheriffs  liable  to  all  the  danger  of  secret  liens,  and  diminishes 
the  value  of  the  land;  for  the  land  always  sells  better  clear  of  liens. 

In  the  case  of  Vickory  vs.  Vickory,  the  sheriff  sold  the  land  of  "W. 
Vickory,  expressly  subject  to  a  recognizance  in  the  Orphans'  Court. 
The  heirs  brought  suit  against  the  purchaser  under  the  recognizance 
and  failed,  because  the  court  held  that  the  sheriff  could  not  sell  the 
land  subject.  The  heirs  then  sued  the  sheriff  and  recovered.  And 
the  sheriff  filed  a  bill  in  chancery  against  the  purchaser  and  failed. 
(1  Harr.  Rep.  193.)  If  it  has  been  the  uniform  practice  to  pay  off 
all  prior  judgments  out  of  the  sales  of  land,  the  case  must  have  often 
happened  of  the  payment  of  judgments  not  due. 

Again:  the  land  could  not  be  sold  subject  to  any  thing,  because  it 
was  not  levied  on,  subject;  nor  inquired  on,  subject.  The  sale  could 
not  be  otherwise  than  according  to  the  levy.  If  this  sale  be  correct, 
the  inquiry  should  have  been  held  in  the  same  way;  and  then  in  the 
case  put  by  the  other  side  of  a  judgment  not  due  for  ten  years,  the 
land  would  rent  in  seven  years  to  pay  the  younger  judgments,  qnd 
there  could  have  been  no  sale  at  all.  If  the  defendant  is  to  be  sub- 
jected to  the  injury  of  having  his  land  sold  subject  to  the  old  judg- 
ment not  yet  due,  he  ought  to  have  the  benefit  of  having  an  inquiry 
held  in  the  same  way. 

As  to  its  violating  contracts,  these  bonds  are  payable  on  or  before 
a  certain  day;  the  debtor  cannot  be  compelled  to  pay  sooner  than 
the  day  agreed  on,  but  he  may  pay  sooner  if  he  choose. 

There  is  no  mode  of  compelling  judgment  creditors  to  exhibit  the 
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amount  of  their  liens,  and  every  sale  must  be  subject  to  the  depre- 
ciating apprehension  of  secret  liens.  If  this  sale  was  illegal  it  must 
be  set  aside,  though  the  amount  of  the  judgment  was  stated  and  the 
purchaser  is  willing  to  pay  it. 

The  sheriff  was  now  sworn,  and  proved  that  the  defendant  consent- 
ed to  and  desired  the  sale  in  this  way,  to  save  the  sheriff's  dollarage. 

/.  M.  Clayton,  in  reply. — The  amended  return  settles  every  ques- 
tion as  to  the  setting  aside  the  return;  for  the  land  was  sold  and  the 
purchaser  and  sheriff  are  both  authorized  to  consider  it  as  a  sale  for 
$460,  subject;  or  $1,265  44  clear  of  the  judgment.  And  the  sheriff 
has  actually  received  from  the  purchaser  the  whole  amount  of  $1,265 
44,  and  now  asks  the  direction  of  the  court  as  to  which  mode  the 
law  requires  the  sale  to  be  made,  in  order  to  apply  the  money  ac- 
cordingly. And  all  this  was  by  the  consent  of  all  parties,  and  by 
the  request  of  the  defendant,  who  now  objects  to  it. 

But  as  to  the  legal  question,  the  case  of  Vickory  and  Vickory  does 
not  settle  this  question.  In  that  case  the  recognizance  was  due,  and 
it  having  been  decided  by  the  Court  of  Errors  and  Appeals,  in  the 
case  of  Jaquett  vs.  Leivden,  that  a  recognizance  in  the  Orphans' 
Court  is  a  lien  from  its  caption,  it  was  just  like  an  older  judgment 
due  at  the  time,  and  which  all  agree  must  be  paid.  There  is  nothing 
in  the  idea  that  the  sale  subject  was  void  because  there  was  no  levy 
subject.  In  the  common  case  of  a  mortgage  to  which  the  land  is 
always  sold  subject,  there  is  no  instance  of  a  levy  or  inquiry  subject 
to  the  mortgage. 

The  Court. — It  appears  from  the  case  of  the  State  use  of  Vickory 
vs.  Vickory,  decided  in  the  late  High  Court  of  Errors  and  Appeals, 
that  before  that  time  a  sheriff's  sale  was  uniformly  regarded  as  re- 
moving all  judgment  liens,  and  that  the  proceeds  of  sale  were  to  be 
applied  to  judgments  in  the  order  of  their  preference.  That  case 
went  further  and  applied  the  same  law  to  recognizances  in  the  Or- 
phans' Court,  without  any  distinction,  as  it  appears  to  us,  between  re- 
cognizances due  and  those  not  due.  But  as  to  judgments,  it  has  been 
uniformly  considered  that  they  were  discharged  by  the  sale;  and  the 
sheriff  has  no  right  to  sell  subject  to  judgments  whether  due  or  not  due. 

It  is  the  policy  of  the  law  to  disencumber  lands  as  much  as  pos- 
sible from  all  liens,  which  a  sale  could  possibly  remove;  and  though 
there  may  be  some  inconveniences  in  the  application  of  the  proceeds 
of  sale  to  prior  judgments,  it  seems  to  us  the  inconveniences  must 
be  much  greater  in  selling  subject  to  prior  judgments;  even  those- 
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which  do  not  happen  to  be  due  at  the  time  of  sale.  At  all  events, 
we  are  not  disposed  to  change  what  has  been  considered  the  law  on 
this  subject;  and  though  this  case  presents  strong  reasons, independent- 
ly of  this  question,  to  support  the  sheriff's  sale;  though  the  mode  of 
sale  adopted  appears  to  have  been  with  a  view  to  benefit  the  defend- 
ant; we  consider  the  sale  illegal,  and  it  must  be  set  aside.  We  can- 
not say  that  a  sale  different  from  the  usual  mode  may  not  have  pre- 
judiced the  defendant;  and  it  will  be  better  to  preserve  uniformity  in 
the  practice  and  decisions  on  this  subject,  than  to  give  way  in  a  par- 
ticular case  for  the  sake  of  what  appears  to  be  the  justice  of  that 
case. 

Rule  absolute,  and  sale  set  aside. 

Bates  and  Frame,  for  the  rule. 

/.  M.  Clayton,  for  the  purchaser. 
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In  slander,  evidence  of  the  plaintiff's  good  character  is  inadmissible.  The  law 
presumes  his  character  to  be  good. 

Neither  can  the  defendant  give  in  evidence  the  plaintiff's  general  bad  character. 

Evidence  of  the  rank,  profession,  or  standing  of  either  party  is  admissible. 

The  defendant's  manner  and  other  circumstances  accompanying  the  slander 
may  be  proved  on  the  question  of  malice. 

Where  the  slander  imputes  a  punishable  crime  the  law  implies  malice. 

If  tliere  be  evidence  of  express  malice,  the  jury  may  give  exemplary  damages. 

The  plea  of  justification  on  the  truth,  wholly  unsupported,  is  evidence  of  ex- 
press malice. 

But  this  plea  is  not  necessarily  evidence  of  express  malice. 

If  the  defendant  having  reasonable  cause  and  good  grounds  to  believe  the 
plaintiff  guilty,  on  evidence  creating  a  strong  pi'esumption  of  guilt,  pleads 
a  justification  for  the  purpose  of  getting  these  circumstances  in  evidence, 
and  not  for  the  purpose  of  repeating  the  slander,  this  plea  is  not  in  itself 
evidence  of  express  malice. 

Under  the  general  issue  the  defendant  is  not  at  liberty  to  give  evidence  of  the 
truth  of  the  charge;  nor  of  any  circumstances  to  disprove  malice,  or  miti- 
gate the  damages,  if  they  tend  to  establish  the  truth  of  the  charge. 

Action  on  the  case  for  words. 

The  narr.  set  out  the  slander  in  numerous  counts,  all  amounting, 
however,  to  a  charge  that  Parke  broke  open  a  letter  placed  in  his 
hands  by  defendant  to  deliver  to  another,  and  stole  from  it  ten  dol- 
lars. In  some  of  the  counts  there  was  added  a  charge,  that  this  was 
not  the  first  time  he  had  been  guilty  of  a  like  offence.  The  de- 
fendant pleaded,  not  guilty,  and  justification  on  the  truth  of  the  words 
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spoken;  and  at  the  trial,  on  motion,  withdrew  the  plea  of  not  guilty, 
and  stood  alone  on  the  justification. 

When  the  defendant  had  closed  his  testimony,  the  plaintiff  called 
witnesses  to  support  his  general  character.     This  was  objected  to. 

Ridgcly,  Suiithcrs  and  Bates. — We  have  not  attacked  the  plain- 
tiff's general  character,  and  would  not  have  been  permitted  to  do 
so.  Neither  shall  he  be  permitted  to  set  up  his  general  good  charac- 
ter. The  testimony  is  irrelevant.  It  has  nothing  to  do  with  the  is- 
sue in  this  cause,  which  is  not  on  the  general  character  of  the 
plaintiff,  but  on  a  specific  charge  of  taking  money  out  of  a  letter. 
The  gist  of  the  action  is  malice  and  not  character.  (5  Exch.  Rep. 
63;  11  Price  235,  Jones  vs.  Strc'ens;  1  Ry.  &  Moody  305;  21  Eng. 
C.  L.  Rep.  447;  2  Stark.  Evid.  214,  878;  2  Phil.  Evid.  107;  10  Johns. 
Rep.  281;  1  Term  Rep.  754;  1  Camp.  Rep.  460.) 

The  law  presumes  that  plaintiff  had  a  good  character,  and  the 
burden  is  upon  us  to  prove  the  charge,  even  as  against  this  legal 
presumption.  There  is  no  necessity  then,  nor  propriety,  in  hearing 
evidence  of  good  character. 

Frame  and  Clayton,  contra. — The  question  is  one  of  great  magni- 
tude. We  submit  that  the  authorities  sustain  these  positions;  that 
under  the  plea  of  justification  the  plaintiff'  may  give  in  evidence  his 
rank  and  character;  and  that  he  has  maintained  an  honest  reputation. 
The  authorities  are  conflicting,  but  those  of  most  weight,  and  best 
sustained  by  principle,  are  for  admitting  the  evidence.  Cormvcll  vs. 
Richardson  is  merely  a  nisi  prius  case,  and  the  reporter  discredits  it 
by  a  reference  to  several  cases  which  are  contra.  Chief  Justice 
Abbott  rejected  the  evidence  without  argument  and  without  authority 
cited — it  is  a  mere  hasty  decision,  and  more  than  counterbalanced 
by  lord  Alvanly's  judgment  in  5  Esp.  N.  P.  -cases  13,  14.  Barniield 
vs.  Mnrry,  1  Camp.  4(50,  was  a  case  of  seduction  and  not  in  point. 
Roscoe's  Evid.  is  loose  and  not  sustained.  3  Stark.  Evid.  215,  &c., 
on  the  contrary  is  well  supported. 

On  principle  our  position  is  correct.  The  charges  here  are  infa- 
mous in  their  nature.  If  true,  they  are  totally  destructive  of  tlie 
plaintiff's  character.  The  meanest  criminal  on  his  trial  may  avail 
himself  of  his  character  in  his  own  defence,  and  yet  here  in  a  civil 
action,  a  man  may  be  convicted  of  a  crime,  without  being  permitted 
to  give  in  evidence  his  character. 

The  evidence  is  equally  necessary  in  reference  to  the  damages. 
How  can  the  jury  assess  the  damage  which  has  been  done  to  plain- 
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tiff's  character  by  the  slander,  without  proof  of  what  that  character 
was  before  the  slander.  (2  Stark.  Ev.  214-15;  2  Wheat.  Selw.  977; 
3  Mass.  Rep.  546,  Lamed  vs.  BuMngton;  Stark,  on  Slander  399,  179; 
2  Harr.  Rep.  446,  Waples  vs.  Burton;  3  Yeates'  Rep.  243;  11  Johns. 
Rep.  38.) 

By  the  Court: 

Booth,  Chief  Justice — The  question  submitted  to  us  is,  whether 
in  an  action  of  slander  on  the  plea  of  justification  the  plaintiff  may 
give  his  own  character  in  evidence,  either  to  meet  the  defendant's 
proof  of  facts,  or  to  aggravate  the  damages.  It  would  seem  that  in 
the  action  of  slander,  on  the  plea  of  not  guilty,  the  plaintiff  cannot 
give  evidence  of  his  general  good  character,  either  in  support  of  his 
own  averments  of  good  name,  fame  and  condition,  or  to  aggravate 
the  damages;  though  it  has  often  been  decided,  that  the  defendant 
might,  under  the  general  issue,  give  evidence  of  plaintiff's  bad  char- 
acter in  mitigation  of  damages;  but  this  has  been  overruled  by  the 
case  of  Jones  vs.  Stevens,  11  Price  235,  (5  Exc.  Rep.  62,)  where  it  was 
decided  that  in  an  action  for  slander  in  reference  to  plaintiff's  profes- 
sional character  as  an  attorney,  general  evidence  of  the  plaintiff's  bad 
character  and  ill  repute  in  his  business  of  attorney,  could  not  be  given 
by  the  defendant,  either  to  contradict  the  averment  of  good  profes- 
sional standing  or  in  support  of  averments  to  the  contrary  in  the 
plea  of  justification.  In  this  case  there  is  no  plea  of  not  guilty;  the 
plea  justifies  on  the  ground  that  the  words  spoken  are  true,  and  the 
defendant  takes  upon  himself  the  duty  of  proving  the  charge  by  spe- 
cific evidence  of  the  fact  charged.  He  would  not,  according  to  the 
case  of  Jones  vs.  Stevens,  be  allowed  even  to  strengthen  his  case  by 
proof  of  the  plaintiff's  bad  character;  much  less  then  should  a  plain- 
tiff when  his  general  character  is  not  attacked,  be  permitted  to  give 
evidence  of  general  good  character  to  disprove  the  specific  charge. 
The  law  presumes  that  he  has  a  good  character,  and  it  would  seem 
to  be  a  work  of  supererogation  to  call  evidence  in  support  of  that 
which  is  presumed  to  be  good.  The  plaintiff  here  has  brought  the 
defendant  into  court  to  make  good  a  specific  charge  of  dishonesty,  or 
to  answer  in  damages  for  the  slander;  the  defendant  by  his  plea  of 
justification  undertakes  to  make  his  charge  good,  and  he  must  do  it  by 
specific  proof  of  the  act  or  acts  of  dishonesty  charged.  He  will  not  be 
permitted  to  support  his  charge,  nor  can  the  plaintiff  rebut  it,  by  ge- 
neral proof  of  bad  or  good  character,  which,  though  it  may  be  affect- 
ed by  the  result,  is  not  really  put  in  issue  by  the  pleadings.     A  ma- 
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jority  of  the  court,  therefore,  rule  out  the  evidence  offered  of  plain- 
tiff's good  character;  but  we  will,  on  the  authority  of  3  Mass.  Rep. 
546,  allow  proof  of  the  rank,  profession  and  standing  of  either  plain- 
tiff or  defendant.     (2  Stark.  Ev.  470,  n.) 

Judge  Layton  dissented,  on  the  ground  that  the  charge  was  not  on- 
ly of  a  specific  act  of  dishonesty,  but  impeached  the  plaintiff's  charac- 
ter generally.  On  this  account  he  was  for  admitting  proof  of  charac- 
ter on  the  part  of  the  plaintiff  to  meet  this  general  imputation.  The 
words  laid  in  one  count  and  justified  by  the  plea  are:  "He  robbed  my 
sister's  letter — I  can  prove  it — and  it  is  not  the  first  time  he  has  done 
this  thing."  He  admitted  that  the  current  of  English  authorities  was 
against  admitting  evidence  of  character;  but  he  thought  the  Ameri- 
can authorities  were  contrary.  (2  Stark.  Ev.  216,  471;  2  Russ.  703; 
3  Dana's  Rep.  432.)  In  his  view,  character  was  essentially  in  issue 
in  these  cases  of  slander,  where  the  defendant  justifies;  and  also 
in  cases  of  seduction;  as  much  so  as  in  criminal  cases,  in  which  it  is 
always  competent  for  the  party  charged  to  give  his  general  charac- 
ter in  evidence,  and  have  the  benefit  of  that  character,  in  cases  of 
doubt  as  to  the  truth  of  the  specific  charge. 

The  plaintiff  now  called  a  witness  to  prove  his  condition  in  life, 
and  he  was  proved  to  be  a  mail  contractor  and  stage  driver.  Ques- 
tion.— Was  he  frequently  intrusted  in  that  capacity  with  the  carrying 
of  money?  This  evidence  was  objected  to;  and  ruled  out  by  the 
court,  its  object  appearing  to  them  to  be  to  prove  character,  and  not 
occupation. 

A  witness  was  called  to  the  stand,  and  after  proving  the  uttering 
of  the  slander,  was  asked  to  state  the  defendant's  manner  of  making 
the  charge,  his  language  and  the  replies  of  the  plaintiff  at  the  time, 
with  a  view  to  show  express  malice.  This  also  was  objected  to;  and 
admitted  by  the  court. 

The  plaintiff's  counsel  asked  the  court  to  charge. — 1st.  That  a  spe- 
cific slander  being  proved,  other  slanders  are  to  be  considered  in  ag- 
gravation of  damages.  2d.  That  proof  in  an  action  of  slander  on  a 
plea  of  justification  must  be  plenary;  no  suspicion  however  strong 
will  support  the  plea  of  justification.  {Stark.  Sland.  180.)  3d.  The 
plea  of  justification  on  the  record,  without  any  other  plea,  if  unsus- 
tained  by  the  proof  is,  per  se,  evidence  of  malice.  It  is  a  voluntary, 
deliberate  and  permanent  repetition  of  the  slander.  (15  Mass.  Rep, 
49;  7  Cozven's  Rep.  629-30-33.)  4th.  That  as  it  was  proved  the  defen- 
dant, at  the  time  of  the  slander,  invited  the  plaintiff  to  fight,  this  was 
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evidence  of  express  malice.  5th.  That  the  defence  now  made  at  the 
bar,  charging  as  it  did  the  plaintiff  with  theft,  was  evidence  of  ma- 
lice, for  the  lawyer  speaks  by  the  instruction  of  his  client.  6th.  That 
where  express  malice  is  proved  the  jury  are  warranted  in  giving  ex- 
emplary damages.  {Goslin  vs.  Cannon,  1  Harr.  Rep.  1.)  Compen- 
satory damages  are  for  wounded  feelings,  time  lost,  and  money  ex- 
pended in  the  suit.  Exemplary  damages,  to  warn  the  slanderer  that 
he  is  violating  the  laws  of  the  laii'd;  to  close  his  mouth;  to  protect  so- 
ciety, and  secure  it  from  the  use  of  the  pistol  and  bowie  knife,  by  an 
assurance  that  the  law  will  avenge  all  wrongs,  and  that  private  ven- 
geance is  unnecessary.  Society  is  always  wounded  when  any  of 
its  members  are  injured;  and  in  a  glaring  case  like  this  it  needs  to  be 
avenged  by  a  verdict  which  shall  punish  the  daring  violator  of  its 
peace. 

The  defence  relied  1st.  On  the  evidence  in  proof  of  the  plea  of 
justification.  2d.  That  the  plea  of  justification  though  unsupported, 
is  not  an  aggravation  of  the  case,  because  without  that  plea  the  de- 
fendant cannot  give  in  evidence  the  circumstances  under  which  he 
made  the  charge.  These  could  not  be  offered  under  the  general  issue 
of  not  guilty,  which  would  confine  the  defendant  to  a  mere  denial  of 
the  uttering  the  words.  (15  Mass.  Rep.  49;  7  Coiven's  Rep.  629;  1 
Harr.  Rep.  503;  2  Strange  1200;  Stark.  Stand.  410;  2  Stark.  Ev.  878.) 
3d.  That  these  circumstances  are  proper  to  be  considered  by  the 
jury  in  reduction  of  the  damages,  even  though  they  may  not  amount 
to  a  support  of  the  plea  of  justification.  The  very  passion  and  tem- 
per of  the  defendant  when  he  made  the  charge,  instead  of  being  evi- 
dence of  malice,  is  ground  of  alleviation  for  the  charge. 

Booth,  Chief  Justice,  charged  the  jury: — After  stating  the  nature  of 
the  action,  explaining  the  object  of  the  several  counts  in  the  declara- 
tion, reading  the  slanderous  words  laid  in  them,  and  explaining  the  of- 
fice of  an  inuendo,  he  remarked,  that  the  matter  of  complaint  which 
the  defendant  was  called  upon  to  answer  in  this  action,  Avas  in  sub- 
stance reduced  to  this:  that  he  had  falsely  and  maliciously  charged  the 
plaintiff  with  feloniously  stealing  ten  dollars  enclosed  by  the  defendant 
in  a  letter  to  his  sister,  which  he  entrusted  to  the  plaintiff  to  deliver  to 
her.  The  defendant  having  withdrawn  the  plea  of  not  guilty,  rests  his 
defence  on  the  plea  of  justiUcation;  that  is,  he  alleges  the  charge  to  be 
true,  that  the  plaintiff  did  steal  the  money  from  the  letter.  The  whole 
case  then  is  confined  to  that  single  point;  which  being  a  question  of 
fact,  is  exclusively  for  the  determination  of  the  jury.     The  burden 
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of  proof  is  on  the  defendant.  lie  must  stand  or  fall  upon  his  plea  of 
jutsification;  and  therefore,  he  cannot  impeach  the  plaintiff's  general 
character,  nor  has  he  attempted  to  do  so.  For  the  same  reason, 
that  is,  because  the  character  which  the  plaintiff  has  heretofore  sus- 
tained, is  not  put  in  issue  under  the  plea  of  justification,  the  court  re- 
fused to  permit  the  plaintiff  to  go  into  evidence  of  his  general  good 
character  for  honesty  and  integrity.  The  law  presumes  it  to  be 
good  in  these  respects;  and  he  stands  before  the  jury,  with  all  the 
benefit  arising  from  such  presumption. 

The  defendant  then  must  prove,  that  the  words  uttered  by  him  are 
true  in  substance,  and  in  fact,  as  to  all  the  material  parts  of  the  slan- 
der; and  the  charge  must  be  made  out  by  positive  or  circumstantial 
evidence,  with  the  same  precision  that  wo\ild  be  required  on  an  in- 
dictment for  larceny.  No  suspicions,  however  strong,  will  amount 
to  a  justification.  If  the  defendant  has  clearly  established  the  truth 
to  the  satisfaction  of  the  jury,  he  is  entitled  to  their  verdict;  but  if  he 
has  failed  to  do  so,  their  verdict  ought  to  be  rendered  for  the  plain- 
tiff. 

Supposing  the  verdict  to  be  for  the  plaintiff,  the  only  question  then 
is,  as  to  the  amount  of  damages.  This  is  exclusively  with  the  jury 
to  determine,  and  is  entirely  in  their  discretion.  The  measure  of 
damages  in  this  action,  is  the  extent  of  the  injury  which  the  party 
slandered,  has  sustained.  But  as  malice  is  the  essence  or  gist  of 
the  action,  the  amount  of  damages  mainly  depends  upon  the  de- 
gree of  malice  and  the  wantonness  and  malignity  of  intention  on 
the  part  of  the  defendant  to  injure  the  plaintiff.  Malice  is  either 
express  or  implied.  Express  malice  is  where  the  act  arises  from 
ill-will,  from  a  malevolent  design  towards  an  individual,  of  doing  him 
mischief.  Implied  malice  is,  where  the  wrongful  act  is  intentionally 
done,  without  just  cause  or  excuse.  When  slanderous  words  impute 
a  crime  and  are  in  themselves  actionable,  the  law  presumes  malice. 
In  the  present  case,  the  defendant  admits  that  he  spoke  the  words 
laid  in  the  declaration.  If  false,  as  they  impute  a  criminal  charge, 
the  law  implies  malice,  and  presumes  the  plaintiff  is  injured  and  en- 
titled to  damages. 

If  in  addition  to  the  speaking  of  the  words,  the  defendant  was  ac- 
tuated by  express  malice,  the  jury  may  give  exemplary  or  vindictive 
damages.  Where  the  defendant  pleads  a  justification,  without  any 
other  plea,  and  the  plea  of  justification  is  wholly  unsupported  by  the 
proof;  or  if  the  evidence  offered  is  frivolous  or  groundless,  or  if  it  ap- 
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pears  that  the  plea,  not  being  proved,  is  iised  with  the  intention  of 
wantonly  or  malignantly  attacking  the  plaintiif's  character,  or  wound- 
ing his  feelings,  it  is  evidence  of  express  malice,  and  presents  a  pro- 
per case  for  exemplary  damages.  But  the  mere  fact  of  putting  in 
the  plea  of  justification,  and  failure  fully  to  sustain  it  by  such  pre- 
cision of  proof  as  is  necessary  on  an  indictment,  are  not  to  be 
considered  in  all  cases,  as  evidence  of  express  malice,  and  as  cal- 
ling for  exemplary  damages.  If  a  defendant  having  reasonable 
cause  and  good  grounds  to  believe  the  plaintiff  guilty  of  theft,  and 
having  evidence  in  his  power  creating  a  strong  presumption  of 
guilt,  puts  in  the  plea  of  justification,  honestly  believing  the  charge 
to  be  true,  but  his  proof  turns  out,  in  the  estimation  of  a  jury,  to 
be  insufficient  to  establish  the  charge  beyond  a  reasonable  doubt; 
the  extenuating  circumstances  tending  to  show  the  absence  of  ex- 
press malice,  may  properly  be  taken  into  consideration  by  the  jury, 
in  mitigation  of  damages.  In  such  a  case,  the  defendant  is  driven  to 
the  plea  of  justification,  since  the  decision  of  this  court  in  Waggstaif 
vs.  Ashton,  1  Harr.  Rep.  506,  Avhere  it  is  laid  down,  that  evidence 
of  the  truth  of  the  words  is  not  admissible  either  in  bar  of  the  action, 
or  in  mitigation  of  the  damages,  unless  specially  pleaded;  and  that 
neither  the  truth,  nor  facts  tending  to  establish  the  truth,  can  be 
proved  under  the  general  issue. 

It  is  then  for  the  jury  to  say,  from  the  acts  and  declarations  of  the 
defendant  and  all  the  other  testimony  in  the  cause,  whether  he  was 
actuated  by  express  malice.  If  he  was,  they  are  warranted  in  giv- 
ing exemplary  or  vindictive  damages.  If  he  Avas  not,  the  jury  ought 
not  to  give  damages  beyond  the  extent  of  the  injury  which  the  plain- 
tiff has  sustained. 

Verdict  for  the  plaintiff;  damages  $100. 

Clayton,  Frame  and  McFee,  for  plaintiff. 

Bates,  Ridgcly  and  Smithcrs,  for  defendant. 


ALLEX  AVARD  vs.  GEORGE  POWELL. 

If  a  person  continue  to  receive  a  paper  or  periodical  sent  through  the  post- 
office,  he  is  liable  for  the  subscription  price. 

A  subscription  cannot  be  proved  by  the  plaintiff's  book  of  original  entries; 
but.  the  subscription  being  proved,  the  price  may  become  a  proper  subject 
of  book  charge. 

This  was  an  action  of  assumpsit  for  ten  years'  subscription  to  a 
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monthly  periodical  called  the  Philadelphia  Fashions  and  Taylor's 
Archetype,  at  ten  dollars  per  year. 

It  appeared  in  evidence  that  the  plaintiff  was  the  proprietor  and 
publisher  of  the  periodical  from  1830  to  1839;  that  the  first  number 
was  sent  to  defendant  through  the  post-office,  with  a  request  on  the 
cover  to  return  it  if  he  did  not  wish  to  become  a  subscriber.  Pow- 
ell returned  it,  with  the  word  refused  written  on  the  cover;  but  the 
work  continued  to  come  monthly.  The  defendant  generally,  but  not- 
always,  returned  it. 

A  clerk  of  the  plaintiff  produced  his  book  of  original  entries,  con- 
taining credits  on  account  of  defendant's  subscription,  amounting  to 
$30.  He  proved  the  first  and  the  last  entries  which  were  in  his  own 
handwriting,  and  also  that  plaintiff's  collector  had  paid  over  to  Ward 
ten  dollars,  for  the  year  1832,  on  account  of  defendant's  subscrip- 
tion. 

Gilpin,  for  the  defendant,  contended — 1st.  That  the  book  of  origi- 
nal entries  did  not  prove  the  account,  unless  it  was  sworn  to  by  the 
plaintiff,  or  unless  all  the  entries  were  proved  by  the  person  who 
made  them.  2d.  That  the  book  if  regularly  proved  would  not  be 
sufficient  evidence  of  a  subscription.  3d.  That  the  payment  of  mo- 
ney by  plaintiff's  collector  for  defendant's  subscription,  was  no  evi- 
dence against  the  defendant;  and  if  this  was  sufficient  proof  of  a  pay- 
ment by  Powell  in  1832,  it  amounted  only  to  an  admission  of  a  sub- 
scription for  that  year,  and  did  not  prove  an  acknowledgment  with- 
in three  years. 

Wales,  replied — That  if  the  plaintiff  had  established  a  subscription 
to  this  paper  by  the  defendant,  his  liability  as  such  subscriber  con- 
tinued until  he  by  some  unequivocal  act  discontinued  the  subscrip- 
tion. If  a  paper  be  sent  and  received,  it  is  evidence  of  a  subscrip- 
tion. He  insisted  that  he  had  proved  that  this  paper  was  regularly 
sent  to  Powell  for  five  years  and  more,  and  that  he  more  than  one 
year  paid  for  it. 

Per  Curiam: 

Booth,  Chief  Justice. — The  regular  mode  of  proving  a  subscrip- 
tion to  a  paper  would  be  the  original  subscription  list,  and  the  defend- 
ant's signature;  but  such  a  subscription  may  be  inferred  from  the 
acknowledgment  of  the  party,  either  by  the  continued  habit  of  re- 
ceiving and  accepting  the  paper  as  a  subscriber,  or  by  his  paying 
the  subscription  price. 

If  a  party  without  subscribing  to  a  paper,  declines  taking  it  out  of 
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the  post-office,  he  cannot  become  liable  to  pay  for  it;  and  a  subscri- 
ber may  cease  to  be  such  at  the  end  of  the  year,  by  refusing  to  take 
the  papers  from  the  post  office,  and  returning  them  to  the  editor  as 
notice  of  such  determination. 

The  subscription  to  a  paper  is  not  properly  proved  by  an  entry  in 
a  book  account.  If  the  subscription  be  established  by  other  proof, 
the  annual  subscription  price  might  form  a  proper  subject  for  book 
entry;  but  the  book  must  be  proved  in  the  usual  way  by  the  plaintiff's 
oath,  or  the  entries  must  be  proved  by  the  person  who  made  them. 

As  to  the  proof  of  payment,  no  entries  of  money  received  from  the 
plaintiff's  collector  can,  as  against  this  defendant,  prove  a  payment 
by  him;  such  entries  can  amount  to  nothing  more  than  a  declaration 
of  the  agent  that  Powell  had  paid  him  the  money. 

The  plaintiff  was  nonsuited. 

Wales,  for  plaintiff. 

Gilpin,  for  defendant. 


CHAELES  SPRINGER  vs.  JAMES  MENDENHALL  and  JAMES 

M.  BRACKEN. 

Continuance  refused  though  the  plaintiff  had  been  in  prison  for  six  weeks 

before  the  term. 

Case. 

Bayard,  for  plaintiff,  moved  a  continuance  on  the  ground  that  the 
plaintiff  had  been  imprisoned  for  six  weeks  next  before  this  term,  and 
had  been  unable  to  instruct  his  counsel  in  the  preparation  of  his  cause. 

The  motion  was  resisted,  and  the  court  refused  to  continue  the 
cause. 

The  plaintiff  appeared  to  have  been  imprisoned  on  a  commitment 
for  want  of  surety  to  keep  the  peace,  about  six  weeks  before  the 
term,  and  had  been  discharged  by  the  court  on  the  second  day  of 
the  term,  now  a  week  past.  He  had  retained  counsel  at  the  last 
term. 

The  Court  said  they  had  continued  a  cause  at  the  first  term,  where 
the  defendant  was  imprisoned  out  of  the  State,  and  where  his  coun- 
sel was  not  instructed  in  his  defence,  {Canby  vs.  GriMn,  3  Harr. 
Rep.  333:)  and  refused  a  continuance  in  the  same  case  at  the  next 
term,  when  the  defendant  had  been  brought  back  and  sentenced  to 
imprisonment  on  conviction  for  a  felony.     They  had  also  continued  a 
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cause  at  the  first  term,  where  the  plaintiff  was  in  solitary  confine- 
ment under  sentence  of  this  court,  his  counsel  not  being  permitted  to 
see  him.  {Chandler  vs.  Barker,  1  Harr.  Rep.  316.)  But  this  is  a 
different  case.  The  plaintiff  was  at  large  until  six  weeks  before  the 
term,  when  he  was  committed  on  articles  of  the  peace  exhibited 
against  him;  he  has  been  out  of  prison  for  a  week  past;  he  had  coun- 
sel before  his  imprisonment,  and  might  have  instructed  him  by  letter 
whilst  in  prison,  or  personally  since  his  discharge. 

Motion  refused. 

J.  A.  Bayard,  for  plaintiff. 

Wales,  for  defendant. 


JAMES  MILES  vs.  ANDREW  WILSON. 

The  title  of  a  purchaser  of  land  at  sheriff's  sale  dates  from  the  purchase. 
The  sale  will  not  be  set  aside  on  the  application  of  the  purchaser  for  waste 
done  by  the  defendant  since  the  sale. 

A  writ  of  venditioni  exponas,  returnable  to  the  November  term, 
1841,  was  issued  against  the  defendant,  for  the  sale  of  a  tract  of  land 
situate  in  White-clay  creek  hundred,  and  which  had  been  previously 
taken  in  execution  upon  a  fi.  fa.  under  a  judgment  obtained  by  the 
plaintiff.  To  the  venditioni  exponas  the  sheriff  made  return,  that  he 
sold  the  said  tract  of  land  of  the  defendant  on  the  fourth  of  August, 
1841,  to  John  Miller  of  the  said  hundred,  for  one  thousand  dollars. 
It  was  admitted  that  the  judgment  and  all  the  proceedings  under  the 
fi.  fa.  and  venditioni  exponas  were  regular. 

The  purchaser  filed  an  affidavit  setting  forth  in  substance,  that 
since  the  day  of  sale,  the  defendant,  Andrew  Wilson,  had  cut  down 
and  removed  nearly  all  the  wood  and  timber  trees  then  growing  on 
the  premises:  that  he  had  taken  down  the  granary  and  corn-crib, 
removed  them  into  the  State  of  Maryland,  and  there  sold  them:  that 
he  had  removed  the  partitions  in  the  dwelling-house;  and  by  these 
acts  the  property  was  so  much  injured,  that  the  benefit  to  the  depo- 
nent in  making  his  purchase,  was  entirely  lost  to  him. 

Upon  this  affidavit,  Mr.  Rodney,  of  counsel  for  the  purchaser,  ob- 
tained a  rule  to  show  cause  why  the  sale  should  not  be  set  aside. 
At  the  hearing  of  the  rule,  it  was  proved  on  the  part  of  the  purchaser, 
that  since  the  day  of  sale,  wood  to  the  value  of  about  one  hundred 
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dollars,  being  the  greater  part  of  the  wood  growing  on  the  premises, 
had  been  cut  down,  but  n,ot  all  removed:  and  that  other  injury  had 
been  done  to  the  premises. 

Mr.  Gray,  of  counsel  for  the  execution  creditor,  now  showed  cause 
against  the  rule.  He  argued  that  the  title  of  the  purchaser  com- 
mences with  the  sale.  The  contract  is  then  completed,  and  he  is 
bound  to  perform  it  according  to  the  conditions  of  sale.  He,  there- 
fore, takes  the  property  subject  to  all  risks,  and  must  bear  any  loss 
which  may  happen.  He  is  entitled  to  the  rent  from  the  day  of  sale, 
and  to  the  possession  in  the  summary  mode  prescribed  by  our  act  of 
assembly;  although  he  cannot  maintain  an  action  of  ejectment  until 
after  the  execution  of  a  deed  by  the  sheriff,  which  is  necessary  to 
perfect  his  title.  {Lessee  of  Crawford  vs.  Green,  1  Harr.  Rep.  465.) 
The  property  therefore  being  at  the  risk  of  the  purchaser,  he  cannot 
now  claim  the  interposition  of  this  court;  but  ought  to  have  applied 
to  the  chancellor  for  an  injunction  to  stay  waste.  Besides,  if  the  sale 
be  set  aside  on  the  grouhd  contained  in  the  affidavit,  it  must  be  set 
aside  at  the  application  of  a  second  purchaser,  in  case  of  further 
waste  being  committed  by  the  defendant,  between  the  second  sale 
and  the  return  of  the  writ;  and  thus  a  sale  of  the  property  might  al- 
ways be  defeated. 

Mr.  Rodney,  in  support  of  the  rule,  contended  that  the  title  of  the 
purchaser  at  sheriff's  sale  does  not  accrue  until  the  confirmation  of 
the  sale  by  the  court  on  the  return  of  the  writ,  and  payment  of  the 
purchase  money;  and  that  until  then,  the  title  of  the  defendant  in  the 
execution  is  not  divested.  (8  Johns.  Rep.  520,  550,  Catlin  vs.  Jack- 
son.) That  the  purchaser  in  this  case  could  not  therefore  obtain  an 
injunction  to  stay  waste  committed  by  the  defendant  between  the 
day  of  sale  and  the  return  day  of  the  writ;  and  that  his  only  remedy 
is  by  application  to  this  court,  from  which  the  process  issued,  to  set 
aside  the  sale:  that  the  agreement  of  the  purchaser  was,  to  take  the 
land  in  the  condition  in  which  it  was  at  the  time  of  the  sale;  not  in 
its  present  dilapidated  state,  so  much  deteriorated  in  value,  and  with- 
out any  default  on  his  part:  that  he  is  a  judgment  creditor,  and  be- 
came the  purchaser  to  secure  his  debt;  and  that  to  require  him  now 
to  pay  a  full  price  for  the  land,  presented  a  ease  of  extreme  hardship, 
from  which  he  ought  to  be  relieved  by  this  court,  which  had  often 
set  aside  sales  in  favor  of  purchasers  on  less  grounds  than  the  pre- 
sent. 
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By  the  Court. 

Booth,  Chief  Justice: — To  obtain  the  sale  of  real  estate  under  a 
judgment,  the  creditor  issues  a  fieri  facias,  by  virtue  of  which,  the 
sheriff  takes  the  land  in  execution.  If,  upon  the  return  of  the  writ,, 
it  appears  by  the  inquisition  annexed  to  it,  that  the  clear  yearly  rents 
and  profits  are  not  sufficient  within  seven  years,  to  satisfy  the  debt 
or  damages  in  the  writ  mentioned,  and  other  judgments  and  liens 
against  the  defendant,  a  venditioni  exponas  issues  to  sell  the  lands. 
Under  this  writ,  they  are  put  up,  on  written  conditions  of  sale,  and 
struck  off  to  the  highest  and  best  bidder.  By  a  memorandum  in 
writing,  at  the  foot  of  the  conditions,  he  acknowledges  himself  under 
his  hand  and  seal  to  be  the  purchaser,  and  engages  to  comply  in  all 
respects,  with  the  conditions;  among  which  are  the  payment  of  ten 
per  centum  of  the  purchase  money  on  the  property  being  struck  off, 
and  the  residue  on  the  return  day  of  the  writ.  Upon  the  execution 
of  such  an  agreement,  in  what  position  is  the  purchaser  placed?  The 
contract  of  sale  is  complete,  and  he  is  bound  to  fulfil  it.  He  stands 
in  the  same  situation  with  the  purchaser  of  real  estate  at  auction,  or 
with  the  purchaser  by  private  agreement.  In  each  case,  the  vendee 
is  considered  as  the  equitable  owner  from  the  time  of  signing  the 
agreement  or  contract  of  sale.  He  is  bound  to  pay  the  purchase 
money  according  to  the  terms  of  his  contract.  He  is  entitled  to  any 
increase  of  value  or  other  benefit  that  may  accrue  to  the  property 
between  the  time  of  signing  the  agreement  and  the  execution  of  the 
deed  of  conveyance;  and  is  liable  to  any  loss  or  injury  that  may 
happen  to  the  property  within  the  same  period.  Such,  in  our  opinion, 
is  the  position  in  which  the  law  places  the  purchaser  at  sheriff's  sale. 
It  is  incorrect  to  say,  that  his  title  does  not  accrue  until  the  sale  is 
confirmed  by  the  court;  because  no  confirmation  of  the  sale  by  the 
court,  is  required  by  our  law  or  practice;  nor  any  examination  of 
the  sheriff's  return,  or  of  his  proceedings  under  the  writ:  and  no  ac- 
tion of  the  court  in  relation  to  the  sale  is  had,  unless  a  rule  be  ob- 
tained to  show  cause  why  it  should  not  be  set  aside.  This  rule  is 
usually  granted  for  some  defect  or  irregularity  in  the  process,  or 
mode  of  conducting  the  sale,  or  for  neglect  of  duty  or  misconduct  on 
the  part  of  the  sheriff,  or  some  other  sufficient  matter;  and  proceeds 
merely  from  the  exercise  of  that  control  or  authority  over  its  own 
process,  which  the  court  would  exert  in  any  other  case,  for  the  cor- 
rection of  abuse  or  prevention  of  injury. 

The  title  then  of  a  purchaser  at  sheriff's  sale  under  execution  pro- 
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cess  does  not  depend  on  any  direct  action  of  the  court  in  relation 
to  the  sale;  but  commences  with  the  property  being  struck  off  to 
him,  and  his  signing  the  agreement;  and  is  consummated  by  the 
sheriff's  deed;  which  passes  the  legal  estate,  and  has  relation  back 
to  the  day  of  sale.  The  purchaser  in  the  present  case,  having  an 
equitable  title  to  the  tract  of  land  sold  to  him  under  the  venditioni 
exponas,  was  entitled  to,  and  might  have  obtained,  had  he  chosen  to 
apply  for  it,  an  injunction  from  the  Court  of  Chancery  to  stay  the 
commission  of  waste  by  the  defendant;  upon  the  ground,  that  the  in- 
jury was  irreparable,  and  there  were  no  means  at  law  of  preventing 
or  redressing  it.  The  purchaser  resided  in  the  vicinity  of  the  tract 
of  land;  had  knowledge  or  information  that  the  defendant  was  com- 
mitting waste,  and  took  no  means  to  prevent  it.  If  this  sale  be  set 
aside,  a  second  sale,  as  remarked  by  the  counsel  opposing  the  rule, 
must  also  be  set  aside,  if  the  defendant  commits  waste  after  the  sale 
and  before  the  return  of  process. 

The  Court  consider  that  there  are  no  sufficient  grounds  for  setting 
aside  the  sale;  and,  therefore,  that  the  rule  be  discharged. 

Eule  discharged. 

Rodney,  for  the  purchaser. 

Gray,  contra. 


CHARLES  BUSH  vs.  HENEY  L.  PECKAED. 

Where  a  negotiable  note  is  taken  in  the  usual  course  of  trade,  before  maturity, 
by  an'  innocent  party,  bona  fide,  and  for  a  valuable  consideration,  without 
notice;  neither  fraud  nor  want  of  consideration  as  between  the  original 
parties,  can  be  set  up  as  a  defence  against  the  indorsee. 

The  payment  of  an  antecedent  debt  is  a  good  consideration  for  the  assignment. 

A  note  payable  "  to  A.  B.,  trustee  or  order,"  is  negotiable. 

Before  judges  Booth  and  Layton.  Assumpsit.  Pleas,  non-as- 
sumpsit, &c.     Eeplications  and  issues. 

This  was  an  action  of  assumpsit  on  a  promissory  note  made  by 
Henry  L.  Peckard  "to  Eobert  A.  Parrish,  trustee  in  order;"  by  him 
indorsed  to  Bonny  &  Bush;  and  by  them  indorsed  to  plaintiff.  The 
note  was  given  to  Parrish  as  a  trustee  for  the  American  Silk  Com- 
pany, for  the  patent  right  of  a  silk  machine,  to  be  conveyed  in  wri- 
ting to  the  defendant  and  others.  The  defence  was,  that  the  con- 
sideration had  failed;  that  the  patent  right  had  not  been  conveyed. 

VOL.  III.  49 
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The  principal  question  was,  whether  this  defence  could  be  set  up 
as  against  the  present  holder,  who  is  the  survivor  of  Bonny  &  Bush, 
to  whom  the  note  was  indorsed  in  payment  of  an  antecedent  debt 
due  from  the  American  Silk  Company. 

The  defendant  offered  in  evidence  the  declarations  of  the  payee, 
Robert  A.  Parrish>  which  were  objected  to,  and  ruled  out. 

Court. — We  understand  that  the  question  hereafter  to  be  raised, 
and  on  which  the  case  will  probably  turn,  is,  whether  the  want  of 
consideration  as  between  the  maker  and  payee  of  this  note,  can  be 
set  up  as  a  defence  to  an  action  at  the  suit  of  an  indorsee.  But  the 
question  now  started  is,  supposing  that  this  want  of  consideration 
can  be  set  up  in  the  present  case,  can  the  declarations  of  the  original 
payee  be  given  in  evidence  in  a  suit  by  the  indorsee,  to  prove  the 
want  of  consideration?  We  think  not.  Upon  principle  such  decla- 
rations are  inadmissible,  because  they  are  secondary  evidence,  and 
Parrish  ought  to  be  called  as  a  witness  to  prove  the  facts. 

Mr.  Bayard,  for  plaintiff. — The  case  depends  more  upon  questions 
of  law  than  on  any  disputed  fact.  The  defendant  executed  this  note; 
made  it  negotiable;  put  it  in  the  power  of  the  original  payee  to  as- 
sign it  unconditionally  to  another,  though  there  was,  as  he  alledges, 
a  verbal  understanding  that  it  should  not  be  assigned  by  the  payee, 
until  he  conveyed  a  certain  patent  right.  Admitting  this  to  be  so,  it 
is  his  own  negligence  and  folly,  and  he  ought  not,  on  principles  of 
justice  as  well  as  of  law,  to  set  this  up  as  a  defence  against  the  in- 
dorsee. The  note,  negotiable  on  its  face;  without  condition;  has 
found  its  way  into  the  hands  of  an  innocent  third  person,  on  a  suffi- 
cient consideration,  and  without  notice  of  the  want  or  failure  of  con- 
sideration as  between  the  original  parties.  If  a  note  be  taken,  on  a 
consideration,  and  in  the  course  of  trade,  it  is  good  in  the  hands  of 
the  indorsee,  unless  the  defendant  show  that  the  indorsee  had  notice 
of  a  want  of  consideration.  (3  Kent  Com.  51-2;  3  Com.  Law  Rep. 
62;  13  Johns.  Rep.  52;  2  ib.  50;  5  ib.  240;  10  Com.  Law  Rep.  345.) 
Though  taken  in  payment  of  an  existing  debt  it  makes  no  difference, 
for  this  is  a  sufficient  consideration.  (5  Johns.  Rep.  240;  Selwyn 
N.  P.) 

Rogers,  contra. — The  putting  this  note  in  circulation,  without  per- 
formance of  the  condition  upon  which  only  it  was  to  be  a  valid  note, 
was  a  fraud,  and  the  defendant  has  a  right  to  go  into  this  matter  in 
an  action  by  the  indorsee.  {Chit.  Bills.  79-80.)  Especially  where 
the  note  is  assigned  in  payment  of  an  antecedent  debt.     (Chit.  Bills 
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208;  3  Kent  Com.  51-2;  10  IVcnd.  85;  20  Johns.  Rep.  036;  2  Harr. 
Rep.  2oG,  Corbit  vs.  The  Bank  of  Smyrna.)  2d.  The  note  was 
to  Parrish  as  "trustee,"  and  this  was  sufficient  to  put  the  indorsee  on 
his  guard  to  inquire  as  to  the  authority  and  title.  {Ch.  Bills  222; 
App.  798;  10  Com.  Law  Rep.  154;  3  Kent  Com.  81.)  3d.  The  fact 
that  the  payee  was  a  trustee,  and  had  hut  a  limited  authority  to  im- 
part to  his  indorsee,  restrains  this  indorsement;  so  that  this  is  not  le- 
gally a  negotiable  instrument.  (Ch.  Bills  220.)  In  case  of  notes 
over  due,  these  principles  unquestionably  apply;  and  the  distinction, 
if  any  exist,  is  a  mere  technical  one;  that  the  taker  is  presumed  to 
know  all  the  objections  which  attached  to  the  note.  Why  should  he 
not  be  equally  bound  to  know  them  before  the  note  is  due? 

The  chief  justice  charged: — 

Booth,  Chief  Justice. — Two  questions  are  presented  for  considera- 
tion. 1st.  Is  this  note  negotiable?  A  promissory  not  is  a  written 
promise  by  one  person  to  another,  for  the  payment  of  money  absolute- 
ly and  at  all  events.  To  render  it  negotiable,  it  must  be  made  payable 
to  the  payee  and  to  his  order,  assigns,  or  to  bearer.  It  must  have  nego- 
tiable words  on  its  face,  showing  it  to  be  the  intention  of  the  parties 
to  give  it  a  transferable  quality. 

Where  a  note  is  made  payable  to  A.  B.  as  trustee,  agent,  presi- 
dent, cashier,  manager,  &c.,  it  is  a  mere  description  of  the  person. 
The  legal  title  is  in  him;  he  is  the  only  person  who  can  receive  the 
amount,  and  the  only  person  who  can  transfer  it. 

It  is  a  general  principle  applicable  to  all  negotiable  securities,  that 
a  person  shall  not  dispute  the  power  of  another  to  indorse  such  an 
instrument,  where  he  asserts  by  the  instrument  which  he  issues  to 
the  world,  that  the  other  has  such  power.  (2  Barn  &  Cress.  293; 
9  Com.  Law  Rep.  94.)  2d.  Has  the  maker  of  this  note,  under  the 
facts  proved  in  this  case,  a  right  to  go  into  the  question  of  fraud, 
want  of  consideration,  or  failure  of  consideration,  between  the  origi- 
nal parties,  as  against  the  indorsee,  who  took  the  note  in  payment  of 
an  antecedent  or  pre-existing  debt? 

There  are  cases  where  the  question  of  fraud  or  want  of  considera- 
tion may  be  examined  into,  in  an  action  by  indorsee  vs.  maker. 
Where  a  bill  or  note  has  been  lost,  or  fraudulently  obtained,  or  sto- 
len, the  holder  who  sues,  must  prove  that  he  came  by  the  instrument 
upon  a  good  consideration. 

A  want  or  failure  of  consideration  may  be  set  up,  not  only  between 
the  original  parties,  but  also  against  the  holder,  who  takes  the  note 
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or  bill  after  it  has  become  due,  or  with  knowledge  or  notice  of  fraud 
or  other  equitable  circumstances  entitling  the  maker  to  avail  himself 
of  the  defence.  And  if  the  circumstances  of  the  transfer  are  such  as 
to  put  him  on  his  guard,  he  purchases  at  his  peril.    {Chitty  App.  798.) 

Possession  is  prima  facie  evidence  of  property  in  negotiable  paper 
payable  to  bearer  or  indorsed  in  blank;  and  such  bona  fide  holder  can 
recover  though  it  came  to  him  from  a  person  who  had  stolen  it  from 
the  true  owner,  provided  he  took  it  innocently  in  the  course  of  trade, 
for  a  valuable  consideration,  and  under  circumstances  of  due  cau- 
tion; and  he  need  not  account  for  it  unless  suspicion  be  raised.  For 
it  must  first  be  showed  that  the  instrument  had  got  into  circulation  by 
force  or  fraud,  before  the  burden  of  proof  is  cast  upon  the  holder,  of 
showing  the  consCderation  he  gave  for  it. 

Between  the  original  parties,  the  consideration  may  always  be 
gone  into.  The  rule  equally  applies  when  the  indorsee  took  the  pa- 
per with  knoAvledge  or  notice  of  the  illegal  consideration,  or  the  want 
or  failure  of  consideration,  or  any  circumstances  which  would  have 
avoided  the  note  in  the  hands  of  the  indorser;  or  when  not  taken  in 
the  course  of  trade,  or  after  it  was  due,  or  under  circumstances  which 
ought  to  have  led  to  an  inquiry.     {Chitty  App.  798.) 

Negotiable  paper  can  be  assigned  or  transferred  by  an  agent,  or 
any  other  person  fraudulently,  so  as  to  bind  the  true  owner  as  against 
the  holder,  if  taken  in  the  usual  course  of  trade,  and  for  a  fair  and 
valuable  consideration,  without  notice  of  the  fraud.  {Bay  vs.  Cpd- 
dington,  5  Johns.  Ch.  Rep.  56;  3  Kent's  Com.  81.)  The  defendant's 
counsel  insists,  that  as  this  note  was  taken  by  the  plaintiff  in  pay- 
ment of  a  pre-existing  debt,  it  was  not  taken  in  the  usual  course  of 
trade;  and  therefore  that  the  consideration  may  be  inquired  into,  pre- 
cisely as  if  this  were  an  action  by  Parrish  against  Peckard.  This 
doctrine,  he  contends,  is  sustained  by  numerous  decisions  in  New 
York,  and  the  cases  of  Coddington  vs.  Bay,  20  Johns.  Rep.  636,  and 
Rosa  vs.  Brotherson,  10  Wend.  Rep.  85,  are  cited  in  the  argument. 
The  case  of  Coddington  vs.  Bay,  we  think  does  not  support  the  doc- 
trine, nor  does  the  opinion  of  chancellor  Kent;  for  he  seems  to  admit, 
that  if  negotiable  paper  is  transferred  before  it  becomes  due,  in  pay- 
ment of  an  antecedent  debt,  without  notice  of  fraud,  it  forms  a  suffi- 
cient consideration  for  the  transfer,  and  that  the  holder  cannot  be  af- 
fected by  the  fraud  or  want  of  consideration  between  the  original 
parties.  {See  5  Johns.  Ch.  Rep.  57;  Ch'r  Kent's  opinion,  3  Kent's  Com. 
81.)     We  are  unable  to  perceive  any  real  or  substantial  difference  be- 
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tween  taking  negotiable  paper  in  payment  of  an  antecedent  or  pre- 
existing debt  and  a  debt  arising  at  the  time  of  the  transfer,  or  receiv- 
ing and  immediately  applying  the  proceeds  in  payment  of  such  pre- 
existing debt.  It  is  better  for  the  interests  of  trade  and  commerce, 
and  it  is  the  policy  of  the  law,  that  the  circulation  of  negotiable  paper 
should  be  free  from  embarrassment,  and  that  the  innocent  holder  for 
a  valuable  consideration,  without  notice  of  fraud  or  want  of  considera- 
tion, should  not  be  affected  by  any  equities  between  the  original 
parties. 

We,  therefore,  instruct  the  jury,  if  it  is  proved  to  their  satisfac- 
tion that  this  note  was  indorsed  to  the  plaintiff  before  it  became  due, 
in  payment  of  a  pre-existing  debt;  if  he  took  it  innocently  and  in  good 
faith,  without  knowledge  or  notice  of  fraud  or  want  of  consideration 
between  the  original  parties;  and  there  were  no  circumstances  at- 
tending the  transfer  to  create  suspicion,  or  put  him  on  his  guard;  it 
was  taken  by  the  plaintiff  for  a  valuable  consideration,  and  in  the 
usual  course  of  trade;  and  he  is,  therefore,  entitled  to  recover  in  this 
action:  and  that  fraud,  want  or  failure  of  consideration  between  the 
original  parties,  cannot  be  set  up  as  a  defence  by  the  maker. 

Verdict  for  plaintiff  for  $555  75. 

/.  A.  Bayard,  for  plaintiff. 

W.  H.  Rogers,  for  defendant. 


JOEL  ROBINSON,  Adm'r.  of  Charles  Robinson  vs.  ADAM 
PRINCE,  Adm'r.  of  Doct.  A.  Prince. 

A  justice  of  the  peace  cannot  issue  a  sci.  fa.  on  a  judgment  against  an  admin- 
istrator to  try  the  question  of  assets  subsequently  acquired. 

This  was  a  certiorari  to  William  M'Caulley,  Esq.,  a  justice  of  the 
peace. 

The  record  returned  by  the  justice  set  forth  a  single  bill  for  the 
payment  of  seventeen  dollars  with  interest,  executed  by  Charles  Rob- 
inson in  his  lifetime,  to  Doct.  Abner  Prince,  bearing  date  the  four- 
teenth of  February,  A.  D.  1839,  to  which  was  subjoined  a  warrant 
authorizing  any  justice  of  the  peace  to  enter  judgment.  No  judg- 
ment was  entered  in  the  lifetime  of  the  parties.  After  their  death,  a 
summons  was  issued  by  justice  M'Caulley,  at  the  suit  of  the  plaintiff 
below,  as  administrator  of  the  obligee,  against  the  defendant  below, 
as  administrator  of  the  obligor,  returnable  on  the  twenty-eighth  of 
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September,  1840.  On  that  day  the  defendant  below  appeared  and 
confessed  judgment  in  favor  of  the  plaintiff  below,  for  eighteen  dol- 
lars and  seventy  cents,  the  debt  and  interest,  and  fifty-six  cents  costs, 
and  pleaded  no  assets. 

On  the  twentieth  of  September,  1841,  a  scire  facias  was  issued  by 
the  said  justice,  returnable  the  twenty-eighth  of  the  same  month,  at 
the  suit  of  said  plaintiff  against  the  said  defendant,  to  show  whether 
there  were  assets  in  his  hands,  as  administrator  of  Charles  Robinson, 
deceased,  applicable  to  the  judgment  of  the  2Sth  of  September,  1840. 
The  parties  having  appeared  on  the  return  day  of  the  scire  facias, 
the  cause  was  continued,  at  the  instance  of  the  defendant,  to  the  7th 
of  October,  1841;  at  which  time  the  parties  and  witnesses  appeared. 
"After  hearing,  the  justice  finds  assets  in  the  administrator's  hands, 
applicable  to  the  judgment  of  the  2Sth  of  September,  1840,  and  suM- 
ciciit  to  satisfy  it." 

The  following  exceptions  were  taken  on  behalf  of  the  defendant 
below: — 1.  That  the  original  judgment  rendered  on  the  28th  of  Sep- 
tember, 1840,  was  rendered  without  determining  the  plea  of  no  as- 
sets. 2.  That  the  justice  had  no  authority  to  issue  a  scire  facias  on 
the  alledged  judgment  of  the  28th  of  September,  1840.  3.  That  the 
finding  or  judgment  of  the  justice  on  the  7th  of  October,  1841,  of 
assets  in  the  administrator's  hands,  was  without  any  legal  authority. 
4.  That  there  is  error  in  fact  in  this,  that  the  defendant  below  within 
fifteen  days  after  the  finding  or  judgment  of  the  justice  of  October 
7th,  1841,  that  there  were  assets  in  his  hands,  craved  an  appeal, 
which  the  said  justice  refused  to  allow;  and  also  refused  to  make  any 
entry  on  his  docket  showing  that  an  appeal  had  been  craved,  and 
refused  and  disallowed  by  the  justice. 

The  case  was  argued  by  Mr.  James  A.  Bayard,  for  the  defendant 
below,  and  Mr.  Chandler,  for  the  plaintiff  below, 

Mr.  Bayard  relied  on  the  first  three  exceptions,  and  therefore  did 
not  attempt  to  sustain  the  fourth  exception. 

By  the  Court: — The  jurisdiction  of  justices  of  the  peace  in  suits 
for  the  recovery  of  small  debts  is  specially  conferred  on  them  by 
statute;  and  the  forms  of  process  and  mode  of  proceeding  are  pre- 
scribed. In  the  exercise  of  this  jurisdiction,  they  are  restricted  to 
the  powers  delegated  to  them.  If  they  exceed  those  powers,  their 
proceedings  are  erroneous.  In  the  present  case,  the  scire  facias 
which  was  issued,  is  not  authorized  by  the  statute.  The  cases  where 
the  writ  of  scire  facias  may  be  issued  are  particularly  mentioned. 
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and  in  no  part  of  the  statute  is  the  authority  given  to  a  justice  of  the 
peace  to  issue  a  scire  facias,  requiring  an  executor  or  administrator 
upon  a  judgment  rendered  against  him  as  such,  to  appear  and  show 
whether  there  are  assets  in  his  hands  applicable  to  such  judgment. 
The  question  of  assets  ought  to  have  been  tried  by  the  justice,  when 
the  defendant  below  appeared  to  the  summons,  on  the  28th  of  Sep- 
tember, 1810.  His  confessing  judgment  as  stated  in  the  record,  was 
merely  a  confession  of  the  execution  of  the  single  bill  by  his  intes- 
tate, and  that  the  principal  and  interest  were  unpaid;  for  at  the  same 
time  the  defendant  pleaded  no  assets.  The  justice,  taking  no  notice 
of  his  plea,  entered  judgment  against  him,  without  hearing  and  de- 
termining the  only  matter  that  was  in  issue  between  the  parties. 
The  opinion  therefore  of  this  court  is,  that  on  the  first  three  excep- 
tions, the  proceedings  below  be  reversed. 

Judgment  reversed. 

Chandler,  for  plaintiff  below. 

/.  A.  Bayard,  for  defendant  below. 


CHARITY  ROBINSOX  vs.  JOEL  EOBINSOX,  xVdm'r.  of  Charles 
Robinson,  deceased. 

A  purchaser's  title  to  land  sold  under  a  venditioni  exponas,  relates  to  the  time 
of  sale. 

A  judgment  recovered  at  the  return  term  after  sale,  does  not  bind  the  land. 

Balance  of  proceeds  of  sale  ordered  to  be  paid  to  the  administrator  of  de- 
fendant. 

The  sheriff  sold  the  lands  of  Charles  Robinson  on  the  13th  of  Feb- 
ruary, 1841,  on  a  vend,  exponas  to  May  term,  1841,  for  $1,350,  and 
applied  $677  89  to  judgments  existing  at  the  sale.  Other  judgments 
were  entered  on  the  22d  and  24th  of  May,  1841,  upon  awards  during 
that  term  of  the  court,  and  the  plaintiffs  in  those  judgments  now 
claimed  the  balance  of  the  proceeds  of  the  sale  of  the  land.  The 
sheriff  paid  the  money  into  court. 

Bayard,  for  these  judgment  creditors,  contended  that  the  title  to 
the  land  was  not  fully  divested  until  the  rising  of  the  court  to  which 
the  sale  was  returnable;  and  that  judgments  recovered  in  the  mean 
time,  Avere  liens  upon  the  land  until  confirmation  of  the  sale;  when 
the  proceeds  were  applicable  to  these  and  other  judgments  accord- 
ing to  their  seniority.  The  sheTiff  is  not  bound  to  apply  the  money 
until  the  rising  of  the  court. 


392  Glazier  vs.  Sutton. 

Gilpin,  contra,  for  the  administrator,  contended  that  the  title  of 
the  purchaser  related  to  the  day  of  sale,  and  no  after  recovered  judg- 
ment could  be  regarded  as  having  any  lien  upon  the  land,  or  any 
claim  upon  the  proceeds,  except  through  the  administrator,  in  the 
legal  distribution  of  assets.  The  sale,  though  open  to  objection  at 
the  return  term,  is  confirmed  of  course  without  objection,  and  with- 
out any  action  of  the  court;  and  if  no  such  objection  be  made,  the 
sale  does,  per  se,  divest  all  judgment  liens,  and  transfer  title. 

And  of  this  opinion  were  the  Court,  who  discharged  the  rule  ob- 
tained by  the  judgment  creditors  for  taking  the  money  out  of  court; 
and  made  an  order  in  favor  of  the  administrator  for  the  payment  of 
the  balance  to  him  to  be  administered. 

Rule  discharged. 

/.  A.  Bayard,  for  the  creditors. 

Gilpin,  Attorney-general,  for  the  administrator. 


ZENAS  B,  GLAZIER,  indorser,  &c.  vs.  JOHN  SUTTON,  Jr.,  special 
bail  of  George  H.  Joice. 

Proceedings  stayed  against  bail  on  surrender  of  principal  and  payment  of  costs. 

Scire  facias  on  a  recognizance  of  bail.  The  sci.  fa.  was  issued 
on  the  17th  of  April,  1841,  returnable  to  the  May  term.  On  the  first 
day  of  the  term  the  defendant  surrendered  Joice,  who  was  com- 
mitted. 

The  Court  now  ordered  a  stay  of  proceedings  in  this  suit,  upon 
payment  of  costs  by  the  bail.     {Petersdorf,  409-13.) 

Rodney,  for  defendant. 


SUPERIOR  COURT. 

SPEING  SESSIONS, 
1842. 


JOHN  E.  EICKAHDS  et  alt.  vs.  SAMUEL  LAWS  and  wife  et  alt. 

Though  a  co-plaintiff  may  testify  voluntarily  against  his  own  interest,  an 
infant  party  will  not  be  permitted  to  do  so  evefi  with  the  consent  of  a  next 
friend  by  whom  he  sues.  The  infant  can  consent  to  nothing;  and  the  court 
will  not  allow  him  to  do  an  act  to  his  prejudice. 

Issue  of  devisavit  vel  non,  sent  by  the  register  of  wills  of  Sussex 
county,  to  try  the  will  of  Thomas  Eickards,  deceased. 

The  defendants  called  in  support  of  the  will,  Mary  Ann  Eickards, 
who  was  one  of  the  subscribing  witnesses.  She  was  objected  to  as 
under  age;  as  interested  in  the  event  of  the  suit,  being  an  heir-at-law; 
and  as  a  party.  She  was  called  to  testify  in  favor  of  the  will  and 
against  her  interest;  being  willing  to  do  so. 

Fisher,  Wootten  and  Ridgely. — An  infant  can  do  no  act  by  himself 
as  a  party  to  a  suit,  either  as  plaintiff  or  defendant.  He  must  always 
act  by  next  friend  or  guardian  in  legal  proceedings.  Will  the  court 
then  permit  such  an  infant,  which  it  will  not  permit  to  sue  or  be  sued 
alone,  after  having  so  sued,  to  come  in  alone  as  a  witness,  and  give 
evidence  that  will  destroy  his  own  suit  thus  brought  by  next  friend? 

A  party  may  if  he  chooses,  voluntarily  give  evidence  against  his 
own  interest;  but  this  must  be  an  act  of  volition,  of  legal  consent; 
and  by  a  person  capable  of  consenting.  It  will  not  be  denied  that 
the  defendants  cannot  compel  this  party  plaintiff  to  become  a  witness 
against  her  own  interest.  If  a  person  be  made  a  party  to  exclude 
his  testimony  he  may  be  examined;  but  wherever  he  is  necessarily  a 
party,  he  cannot  be  examined  without  his  consent.  This  witness  is 
necessarily  a  party.  {Digest,  217;  3  Stark.  1063,  1;  1  Taunt.  378.) 
Must  this  witness  be  examined  ex  necessitate?  No.  There  are  two 
other  witnesses  to  the  will,  and  our  act  of  assembly  requires  only 
two  witnesses.     This  witness  is  not  only  a  party  of  record,  but  is 
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directly  interested  in  the  event  of  this  suit.  The  verdict  and  judg- 
ment would  be  evidence  in  a  suit  by  her  in  respect  of  this  estate, 
even  if  she  was  not  made  a  party  here.  Being  under  age  she  could 
hereafter  controvert  this  will,  and  the  verdict  would  be  evidence  for 
her.  (7  Term  Rep.  56.)  The  principles  governing  contracts  apply 
to  this  case.  The  act  she  now  is  brought  forward  to  perform  is  an 
act  to  be  done  under  the  sanction  of  the  court,  and  the  court  will 
prevent  her  doing  any  act  to  her  prejudice.  Wherever  an  infant's 
contract  is  judged  by  the  court  beneficial,  it  is  binding;  if  the  court 
doubts  of  its  beneficial  character,  it  is  voidable;  and  if  it  appears  to 
the  court  to  be  against  the  minor's  interest,  the  contract  is  void. 
Now  can  it  be  possible,  that  in  a  case  where  the  court  would  avoid 
an  infant's  contract  as  void  ab  initio,  it  will  allow  her  to  do  an  act  in 
court  to  her  prejudice.  This  witness  is  an  heir  at  law,  and  entitled 
to  a  portion  of  the  estate,  if  the  will  be  set  aside.  She  is  no  devisee 
under  the  will,  and  is  now  offered  to  set  up  the  will  against  her  own 
interest.  (2  Hen.  Blac.  511,  515;  2  Kent's  Com.  233-4,  243.)  This 
witness  is  already  under  the  protection  of  a  next  friend,  and  the  policy 
of  the  law  requires  that  she  shall  be  allowed  to  do  no  act  without 
his  consent.  If  this  witness  had  been  a  legatee  under  the  will,  she 
could  not,  even  with  her  consent,  have  testified  against  the  will,  be- 
cause being  an  infant,  she  could  not  release;  so  being  interested 
against  the  will  she  cannot  give  evidence  for  it,  because  being  an 
infant,  she  cannot  consent  to  waive  her  privilege. 

Frame,  Cullen  and  Bates,  contra. — This  infant,  now  nearly  a  young 
lady,  became  voluntarily  a  witness  to  her  uncle's  will.  She  is  as 
one  of  the  instrumentary  witnesses,  all  important  as  a  witness  to  be 
examined.  A  suit  is  brought  by  the  heirs  at  law  of  the  uncle,  of 
whom  this  witness  is  one,  against  the  will,  and  she  is  made  a  party 
by  next  friend,  without  any  act  or  consent  on  her  part.  The  case 
comes  on  for  trial  and  the  infant  voluntarily  comes  forward  to  stand 
by  her  signature,  though  against  her  interest,  and  give  evidence. 

The  matter  has  been  treated  as  in  the  nature  of  a  contract,  which 
it  by  no  means  resembles.  No  contract  or  even  consent  is  requisite 
in  the  matter;  the  witness  is  called,  and  unless  she  sets  up  her  pro- 
tection— unless  she  refuses  to  testify,  she  must  be  sworn.  Then  how 
does  it  stand?  It  has  been  treated  as  if  it  was  an  act  which  the  in- 
fant could  not  do  without  other  help.  Yet  an  infant  can  give  evi- 
dence. The  only  question  is,  has  she  years  of  discretion  to  testify; 
not  to  make  a  contract;  and  all  such  are  witnesses,  even  though  inter- 
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ested,  unless  they  refuse,  on  sufficient  grounds,  to  testify.  The  court 
can  ascertain  by  examination  whether  the  witness  has  been  imposed 
on  to  get  her  consent  to  testify. 

When  a  party  becomes  a  subscribing  witness  to  a  will,  it  is  not  in 
the  power  of  such  witness  to  refuse  to  give  testimony  against  his 
own  interest.  Other  parties  have  an  interest  in  this  testimony.  (."3 
Term  Rep.  37,  Bent  vs.  Baker;  2  Stark.  Ev.  749-50-51.)  A  party 
is  not  necessarily  excluded  from  testifying.  A  party  to  the  record 
may  consent  to  give  evidence  against  his  interest.  A  party  in  inter- 
est, though  not  of  record,  may  be  examined  against  his  interest  and 
against  his  consent.     (1  Taunt.  377;  20  Com.  Law  177.) 

How  is  this  person  necessarily  a  party  to  this  suit?  All  the  heirs 
at  law  may  sue  together,  or  each  separately.  There  was  no  neces- 
sity to  make  her  a  party.  And  if  the  will  were  set  aside  on  the  re- 
view of  other  parties,  this  witness  would  have  the  benefit  of  that  de- 
cision, because  the  verdict  and  judgment  could  be  given  in  evidence 
for  her  in  an  action  against  the  administrator.  Being  a  proceeding 
in  rem  it  would  effectually  set  aside  the  will — establish  an  intestacy; 
and  thereby  establish  her  right. 

By  the  Court: 

Booth,  Chief  Justice. — The  question  has  been  argued  whether  a 
party  can  by  his  own  consent  be  examined  against  his  interest  with- 
out the  consent  of  his  co-parties,  and  an  express  authority  is  cited 
that  he  cannot,  (8  Taunt.  Rep.  141;)  but  conceding  that  this  is  not 
the  law,  as  I  think  it  is  not,  and  that  a  party  may  be  so  examined 
with  his  own  consent;  the  question  still  remains,  whether  an  infant 
party  can  consent  to  such  an  examination. 

This  is  an  issue  sent  to  us  by  the  register  to  try  a  certain  question. 
The  register  has  made  the  parties  to  that  issue,  and  among  them  we 
find  Mary  Ann  Rickards,  an  infant  under  the  age  of  twenty-one 
years,  by  her  next  friend,  Isaac  Bradley,  as  a  party  plaintiff.  Whether 
rightly  or  not,  she  is  made  a  party  to  this  suit;  but,  apart  from  that, 
it  appears  to  us  that  she  is  a  party  in  interest  and  entitled,  if  the  will 
be  set  aside,  to  a  portion  of  the  testator's  estate.  She  was,  therefore, 
properly  made  a  party.  Mary  Ann  Rickards  is  a  witness  to  the 
will;  and  is  willing  to  testify  in  favor  of  the  will  and  against  her  in- 
terest. But  she  is  an  infant,  and  the  question  is,  whether  standing  as 
she  does  before  us  as  a  party  not  only  in  interest  but  of  record,  a 
party  by  next  friend  to  supply  her  want  of  capacity  to  do  any  legal 
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act,  whether  she  can  consent  to  be  examined  against  her  interest, 
and  to  defeat  her  rights  as  heir  at  law. 

We  take  the  law  to  be  that  a  party  of  record  may  be  examined 
with  his  consent  to  testify  against  his  interest;  but  he  cannot  be 
compelled  to  do  so,  and  his  voluntary  consent  is  absolutely  re- 
quisite. For  as  his  declarations  would  be  evidence  against  him  and 
his  co-parties,  his  oath  may  also  be  admitted,  but  both  declarations 
and  oath  must  be  voluntary.  Now  an  infant  has  no  legal  volition; 
she  cannot  consent  to  give  evidence  in  this  cause  to  defeat  her  rights 
any  more  than  she  could  release  her  rights,  or  defeat  them  by  any 
formal  legal  instrument.  And  as  the  court  would  vacate  any  instru- 
ment executed  by  her  to  the  prejudice  of  her  interest,  it  will  with 
only  an  equal  regard  to  her  interests  and  want  of  capacity,  prevent  her 
doing  any  act  which  would  have  the  same  effect.  Perhaps  I  might 
more  properly  say,  that  the  court  will  only  refuse  to  recognize  her 
right  to  do  an  act  which  requires  judgment  and  discretion,  that  the 
law  does  not  allow  to  persons  under  age. 

Witness  rejected. 

The  counsel  for  the  will  now  called  Isaac  Bradley,  the  next  friend, 
and  asked  his  consent  to  the  examination  of  Mary  Ann  Eickards. 
This  was  objected  to,  and  the  court  said  it  was  no  matter  whether 
the  next  friend  consented  or  not.  The  witness  was  an  incompetent 
witness,  and  could  not  whilst  she  remained  a  party  of  record,  be- 
come competent  until  her  disability  to  consent  was  removed. 

The  will  was  finally  confirmed. 

Ridgely,  Wootten  and  Fisher,  for  the  will. 

Cnllen,  Frame  and  Bates,  contra. 
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JEREMIAH  F.  KINXEY  vs.  JOHN  HOSEA. 

In  slander  the  charge  of  a  erime  implies  malice. 

The  truth  of  the  slander  cannot  be  proved  under  the  general  issue. 

The  truth  cannot  be  proved  unless  the  defendant  give  notice  by  a  plea  justify- 
ing the  slander,  because  it  is  true. 

A  plea  justifying  the  repetition  of  a  slander  because  plaintiff  had  first  said 
the  same  of  himself,  will  not  let  in  evidence  tending  to  prove  the  charge. 

Under  such  a  plea,  defendant  confined  to  declarations  of  plaintiflf,  before  the 
speaking   of   the   slander. 

What  a  witness  swore  at  a  former  trial  between  the  same  parties,  is  evidence 
in  case  of  his  death.  His  precise  words  must  be  proved,  or  so  much  of  them 
as  bears  on  the  matter  in  hand. 

This  was  an  action  for  verbal  slander,  charging  the  plaintiff  with 
burning  the  Pennsylvania  hall.  (See  ante,  p.  77.)  The  pleas  were 
not  guilty,  and  a  special  justification,  that  before  the  defendant  spoke 
the  words,  the  plaintiff  asserted  the  same  thing  of  himself  in  the  pre- 
sence of  defendant  and  others,  and  the  defendant  believing  the  same 
repeated  them  without  malice,  &c.     Issue  was  taken  on  both  pleas. 

On  motion,  the  witnesses  on  both  sides  were  excluded  from  the 
room  during  the  examination. 

Several  witnesses  were  examined  to  prove  the  slander;  and  judge 
Harrington  was  now  sworn  to  prove  the  testimony  given  on  the  for- 
mer trial  by  Jonathan  Waller,  a  witness  since  dead.  He  produced 
his  notes  of  the  former  trial;  said  he  could  prove  the  very  words 
used  by  Waller  as  to  the  charge  made  against  Kinney,  and  the  sub- 
stance of  his  testimony  on  all  other  matters.  He  took  down  the 
testimony  at  the  time,  but  not  in  short  hand. 

This  evidence  was  objected  to,  unless  the  judge  could  prove  the 
whole  testimony  of  the  deceased  witness,  and  every  part  of  it  pre- 
cisely.    (Phil.  Evid.  199.) 

Court. — What  a  witness  swore  on  a  former  trial  between  the  same 
parties  is  evidence,  if  he  be  dead.  What  he  did  swear  must  be  pre- 
cisely proved,  even  to  his  very  words;  but  to  say  that  all  the  words 
which  the  deceased  witness  used  in  giving  his  testimony,  and  in  every 
part  of  his  evidence  whether  material  or  not  must  be  proved,  would 
make  the  rule  so  strait  as  effectually  to  exclude  such  testimony.  No 
one  from  memory,  and  very  few  from  notes  taken  at  the  time,  could 
testify  to  all  the  words  used  by  the  witness.  This  is  an  unreasona- 
ble strictness,  and  defeats  the  rule  which  was  established  from  ne- 
cessity.    In  many   cases,  especially   in  indictments   for  perjur}-,   it 
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would  prevent  the  possibility  of  a  conviction.  We  think  a  reasona- 
ble limitation  of  the  rule  to  be,  that  proof  may  be  made  of  any  part 
of  a  deceased  witnesses  testimony,  so  that  the  evidence  is  strictly  the 
same  that  the  witness  gave,  and  that  all  which  relates  to  that  matter, 
either  to  extend,  qualify  or  explain  that  particular  part  of  the  evi- 
dence must  also  be  given.  P'or  instance,  on  a  trial  for  perjury  a 
witness  may  prove  that  the  defendant  swore  thus  or  so  as  to  any 
particular  fact,  without  being  able  to  prove  every  thing  else  which 
the  defendant  testified. 

The  law  of  Pennsylvania,  exemplified  under  the  great  seal  and  the 
signature  of  the  Governor,  was  offered  in  evidence  and  objected  to, 
on  the  ground  that  there  was  no  sufficient  averment  in  the  narr.  that 
the  law  was  in  existence  at  the  time  of  the  alledged  burning  of  this 
house,  or  at  the  time  of  making  the  charge.  The  objection  was  ar- 
gued at  length,  and  the  court  reserved  the  question  for  hearing  in 
bank.     (See  post,  June  term,  1842.) 

The  defence  relied  on  was — 1st.  That  the  plaintiff's  witnesses 
were  mistaken;  and  Hosea  used  no  such  language.  2d.  That  Kin- 
ney said  the  words  himself,  being  the  hero  of  his  own  story;  and  3d. 
That  Hosea  had  a  right  to  report  what  he  heard  Kinney  say  of  him- 
self, so  that  he  did  it  without  malice.  The  testimony  on  the  point 
whether  Kinney  had  boasted  of  burning  this  house  before  the  de- 
fendant asserted  that  he  did  it,  was  very  conflicting.  The  defendant 
offered  to  prove  the  declarations  of  plaintiff,  made  subsequent  to  the 
speaking  of  the  slander,  that  he  had  helped  to  bum  the  hall.  This 
Avas  objected  to  and  the  evidence  ruled  out. 

Court. — The  issues  are  not  guilty  and  a  special  justification,  not 
on  the  truth  of  the  words,  but  because  before  Hosea  spoke  the  words 
Kinney  said  the  same  thing  of  himself.  It  is  rather  a  plea  in  excuse 
than  a  justification.  Now  the  tendency  of  subsequent  declarations 
is  not  to  prove  previous  ones,  but  to  prove  the  truth  of  the  charge, 
which  you  cannot  do  without  a  justification  on  the  truth.  And  even 
if  the  tendency  is  to  prove  that  he  had  said  so  before,  they  also  prove 
the  truth  of  the  charge  which  is  inadmissible.  You  could  not  prove 
the  fact  that  Kinney  had  burnt  the  hall,  in  support  of  these  issues; 
nor  can  you  prove  that  he  said  he  did  so,  subsequently  to  the  slan- 
der. If  there  is  any  doubt  as  to  the  time  of  the  declarations,  the  jurj-^ 
must  judge.  (1  Ch.  PL  489;  13  Johns.  Rep.  475;  2  Stark.  Ev.  468- 
70;  3  Conn.  Rep.  436;  1  Harr.  Rep.  503.)  You  can  no  jnore  prove 
the  truth  of  the  charge  under  these  special  pleas,  than  under  the  ge- 
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neral  issue.     The  plaintiff  has  no  more  notice  of  such  proof  by  these 
pleas  than  b}'  a  plea  of  not  guilty,  (a) 


(a)  The  rules  of  evidence  in  the  action  of  slander  are  very  confused, 
and  the  adjudged  cases  cannot  be  reconciled.  The  English  cases  are  con- 
flicting ;  the  American  still  more  so ;  and  in  some  of  the  States  the  legis- 
lature has  interposed  its  authority,  and  prescribed  rules  of  evidence  dif- 
ferent from  the  judgment  of  the  courts. 

1st.  As  to  justification.  Evidence  of  the  truth  of  the  specific  charge 
■cannot  be  admitted  unless  pleaded,  either  in  bar  or  in  mitigation  of 
damages.  (Underwood  vs.  Parke,  Strange  1200;  Mullet  vs.  Hulton,  4 
Esp.  Rep.  248;  1  Chit.  Plead.  489.)  Neither  can  facts  tending  to  prove 
the  truth  of  the  charge  be  admitted.  (Idem.)  So  adjudged  in  New 
York,  Sheppard  vs.  Merrill,  13  Johns.  Rep.  477;  Virginia,  McAlexander 
vs.  Harris,  6  Munf.  465;  Cheatwood  vs.  Mayo,  5  ih.  16;  Connecticut, 
Bailey  vs.  Hyde,  3  Conn.  Rep.  463;  Massachusetts,  Alderman  vs.  French, 
1  Pick.  Rep.  1 ;  Kentucky,  Williams  vs.  Greenwade  and  wife,  3  Dana 
Rep.  433;  Delaware,  Wagstaff  vs.  Ashton,  1  Harr.  Rep.  503;  3  ih.  373, 
Parke  vs.  Blackiston.  Secus  in  South  Carolina,  Buford  vs.  M'Luny,  1 
Nott  &  M'Cord  268 ;  Pennsylvania,  ^Yilliams  vs.  Mayer  et  al.,  1  Binney 
92,  n. 

But  the  defendant  may,  under  the  general  issue,  prove  in  mitigation  of 
damages  that  plaintiff  was  generally  suspected  of  the  offence.  (2  Stark. 
Ev.  469;  2  Camp.  251;  1  Mau.  &  Sel.  284;  2  Esp.  Ca.  720;  Holt,  307,  584. 
Secus  in  Connecticut,  (1  Root.  346;  4  Conn.  Rep.  408;)  and  Massachu- 
setts, 1  Pick.  1,  18 ;  6  Mass.  Rep.  518.) 

2d.  As  to  character.  General  evidence  of  plaintiff's  had  character  is 
admissible,  not  to  prove  the  charge,  but  with  a  view  to  the  damages.  And 
this  although  the  defendant  has  justified.  (2  Stark.  Ev.  470;  2  Camp. 
251,  &c.)  So  adjudged  in  N.  York,  1  Johns.  45;  2  Cowen  811;  Pennsyl- 
vania, Whart.  Dig.  251;  Connecticut,  1  Root  354,  459;  2  ih.  149;  North 
Carolina,  2  Hayw.  222;  South  Carolina,  1  Nott  &  M'Cord  268;  2  ih.  511; 
Massachusetts,  3  Mass.  Rep.  546 ;  6  ih.  514 ;  14  ih.  275 ;  Kentucky,  3  Da- 
na's Rep.  432;  Delaware,  2  Harr.  Rep.  446.)  Sed  contra  11  Price  Ex. 
Rep.  235,  Jones  vs.  Stevens,  where  the  English  cases  are  all  reviewed, 
and  the  law  there  settled.  In  Vermont  also  this  evidence  is  rejected,  2 
Tyler's  Rep.  74.  And  see  as  to  Connecticut,  4  Conn.  Rep.  18 ;  and  see  also 
6  Mass.  Rep.  518;  1  Pick.  18. 

The  plaintiff  cannot  give  evidence  of  his  general  good  character,  either 
to  disprove  the  charge  or  enhance  the  damages,  unless  his  character  is 
first  attacked  by  the  defendant's  testimony.  (2  Stark.  Ev.  216-17;  21 
Eng.  C.  L.  Rep.  446;  (1  Ry.  &  M.  305;)  1  Camp.  Rep.  460;  3  Penn. 
Rep.  49;  4  Mason  505;  2  Wend.  352;  3  Harr.  Rep.  373;  Parke  vs.  Blackis- 
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The  case  was  argued  very  fully  on  both  sides;  and  judge  Har- 
rington charged  the  jury. 

Harrington,  Justice: — Wherever  a  man  charges  another  with  a 
punishable  crime  or  infectious  disorder,  or  says  that  of  him  which 
may  tend  to  injure  him  in  his  office,  trade  or  business,  or  any  thing 
that  may  produce  other  special  damage,  it  is  actionable.  The  charge 
of  a  crime  implies  legal  malice,  and  subjects  the  slanderer  to  dama- 
ges, though  nothing  more  appear  than  the  speaking  of  the  words; 
but  if  in  addition  to  this,  it  be  shown  that  such  a  charge  was  made 
from  a  special  malicious  motive,  the  jury  are  permitted  on  the  prin- 
ciples of  this  action,  to  punish  him  by  exemplary  or  vindictive  dama- 
ges. Beyond  this,  however,  the  law  does  not  go.  "Words  of  gene- 
ral abuse,  however  opprobrious  and  however  vexatious,  do  not  form 
the  subject  of  an  action  of  slander,  unless  they  bring  the  party  charg- 

ton.)  Contra,  2  Stark.  Ev.  216,  471;  5  Esp.  Cases  13;  1  By.  &  M.  305;  3 
Dana's  (Kentucky)  Rep.  432 ;  Whart.  Dig.  251.) 

3d.  Evidence  in  mitigation  of  damages,  or  in  aggravation.  1st.  Under 
the  general  issue  nothing  is  admissible  in  mitigation  which  can  be 
pleaded  in  justification  of  the  slander.  (1  Chit.  PI.  489 ;  13  Johns.  Rep. 
475 ;  2  Stark.  Ev.  468.)  It  seems  that  this  equally  excludes  matter  tend- 
ing to  prove  a  justification.  (2  Stark.  Ev.  470;  3  Conn.  Rep.  436;  1 
Harr.  Rep.  503,  Wagstaff  vs.  Ashton.)  Subject  to  this  exception  any 
facts  tending  to  disprove  malice  or  to  mitigate  the  damages  may  be  given 
in  evidence ;  as  that  the  words  were  spoken  in  passion ;  through  mistake, 
&c.  (3  Ma^s.  Rep.  546.)  In  the  course  of  a  judicial  proceeding,  or  in 
confidence,  &c.  (15  Ih.  48.)  Words  si)oken  on  any  fair  and  honest  occa- 
sion, without  malice.  (2  Stark.  Ev.  468.)  That  plaintiff  labored  under 
a  general  suspicion  of  the  charge.  (Ih.  469.)  Greneral  evidence  of  plain- 
tiff's bad  character.  (lb.  470.)  And  of  plaintiff's  condition  in  life.  (3 
Mass.  Rep.  546. ;  3  Harr.  Rep.  373.) 

The  plaintiff  may  prove  in  aggravation  of  damages  any  facts  tending 
to  show  actual  malice;  as  the  repetition  of  the  slander,  or  other  slanders. 
(2  Stark.  Ev.  465.)  Plaintiff's  condition  in  life;  but  not  his  character, 
unless  attacked.  (3  Mass.  Rep.  546;  Ante  373.)  2d.  under  a  plea  of 
justification  on  the  truth  of  the  words.  Qu. —  Is  the  plea  of  justification, 
if  the  plaintiff  fails  to  establish  it,  in  itself  evidence  that  the  words  were 
spoken  maliciously  f  (15  Mass.  Rep.  48;  1  Pick.  Rep.  17;  1  Chitty  Plead. 
489;  3  Harr.  Rep.  373.)  Facts  tending  to  mitigate  damages  may  be 
given  in  evidence  on  the  general  issue,  which  cannot  when  there  is  a 
justification  pleaded;  as  that  the  words  were  spoken  in  passion;  through 
mistake,  &c.,  and  with  no  intention  to  injure  plaintiff.  (3  Mass.  Rep, 
546.) 
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ed  in  danger  of  criminal  punishment,  exclude  him  from  society,  de- 
prive him  of  his  ofl&ce,  or  of  the  profits  of  his  trade  or  occupation, 
or  actually  do  him  other  special  damage."     (2  Harr.  Rep.  423.) 

The  plaintiff's  declaration  in  this  case  sets  out  words  actionable 
in  se.  They  impute  a  crime  which  would  render  the  person  charged 
liable  to  prosecution  and  punishment  criminally,  and  this  not  only 
prejudices  his  character,  but  endangers  his  liberty;  no  one  has  a  riglit 
to  make  such  a  charge,  unless  he  can  prove  it  to  be  true,  or  give 
other  lawful  excuse  for  making  it.  In  this  case  the  defendant  has 
not  attempted  to  prove  that  Kinney  burnt  the  house  or  had  any  hand 
in  it;  if  therefore,  he  was  not  excused  by  the  circumstances  under 
which  he  made  the  charge,  he  is  liable  in  this  action.  And  if  he 
was  actuated  by  actual  or  express  malice,  this  would  aggravate  the 
case,  and  make  him  liable  to  exemplary  damages  in  the  discretion  of 
the  jury,  by  Avay  of  punishment  for  such  an  outrage,  and  as  an  ex- 
ample to  deter  others.  In  proof  or  disproof  of  express  malice,  the 
jury  are  to  take  into  consideration  the  circumstances  under  which 
the  charge  was  made  and  followed  up,  if  it  was  followed  up,  togetFi- 
er  with  any  other  acts  or  charges  made  by  the  party,  tending  to  show 
that  he  was  or  was  not  actuated  by  ill-feeling  and  a  malignant  pur- 
pose in  making  the  original  charge. 

The  substance  of  the  charge  alledged  in  this  case  is,  that  Hosea 
imputed  to  Kinney  the  offence  of  burning,  or  assisting  to  burn,  the 
Pennsylvania  hall.  The  defendant's  first  plea  is  not  guilty,  which 
denies  that  he  ever  made  the  charge  or  uttered  the  words  alledged 
in  the  declaration.  The  other  pleas  in  the  cause  assert,  that  before 
his  uttering  the  charge  or  speaking  the  slanderous  words  imputed  to 
him,  Kinney  had  publicly  said  the  same  thing  of  himself,  and  had  in 
substance  stated  that  he  had  a  hand  in  burning  this  hall,  or  "helped 
to  do  it;"  and  that  he  the  defendant,  without  malice,  only  repeated 
the  same  charge.  On  these  pleas  in  excuse  rather  than  in  justifica- 
tion of  the  slander,  the  plaintiff  has  taken  issue,  and  the  jury  will 
judge  between  them  as  to  the  truth  of  the  matter,  the  defendant  being 
bound  to  make  out  by  proof  the  facts  under  which  he  seeks  to  ex- 
cuse the  slander. 

"We  forbear  to  make  any  comment  on  the  facts.  The  jury  are 
the  best  judges  of  what  the  proof  is,  as  well  as  of  the  credit  which 
ought  to  be  given  to  witnesses.  But  the  disbelief  of  what  any  wit- 
ness has  testified  to,  does  not  necessarily  impute  to  him  falsehood  and 
perjury.     This  would  compel  the  jury  in  every  case  of  contradictory 
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testimony  to  believe  that  one  or  the  other  witness,  or  perhaps  one 
set  of  witnesses  or  the  other,  must  be  wilfully  perjured.  Nothing  is 
further  from  the  truth  than  such  a  conclusion.  A  thousand  innocent 
mistakes  are  committed  in  courts  of  justice,  for  one  intentional  and 
corrupt  falsehood;  and  it  is  the  commonest  duty  of  a  jury  to  distin- 
guish between  conflicting  testimony,  arising  from  the  mistakes  of 
witnesses.  The  duty  of  the  jury  in  all  such  cases  of  conflicting  tes- 
timony, is  to  weigh  the  probabilities;  to  look  at  the  opportunities  of 
the  witnesses  for  knowing  what  they  testify  to;  at  the  probabilities  of 
their  testimony  itself;  as  well  as  to  their  number,  respectability  of 
standing,  extent  of  capacity  and  every  thing  else  connected  with 
them,  or  with  the  subject  matter  of  their  evidence.  And  where  the  jury 
cannot  reconcile  the  testimony  of  all  the  witnesses,  they  are  bound  to 
give  credit  to  that  which,  under  all  the  circumstances,  comes  to  them 
most  strongly  recommended  by  the  impress  of  truth  and  probability. 
This  is  the  nearest  that  human  tribunals  can  approach  to  absolute 
certainty;  and  we  are  all  bound  to  regard  that  as  the  truth  which, 
with  the  means  we  have  of  information  and  judgment,  comes  the 
nearest  to  the  truth.  On  these  principles,  you  must  make  up  your 
minds  whether  the  defendant  Hosea,  originally  charged  Kinney  with 
a  participation  in  burning  the  Pennsylvania  hall;  or  whether  Kinney 
first  stated  the  same  thing  of  himself,  and  Hosea  only  innocently  re- 
peated it.  If  Hosea,  without  having  first  heard  the  plaintiff  say  he 
helped  burn  this  hall,  charged  him  with  this  crime,  the  verdict  ought 
to  be  against  him;  but  if  he  did  first  hear  Kinney  say  that  he  burnt 
this  hall,  or  had  a  hand  in  it,  and  only  repeated  the  same  thing  inno- 
cently, and  without  malice,  the  verdict  ought  to  be  for  him.  If  in 
either  case  he  made  this  charge  maliciously  against  the  plaintiff,  and 
with  a  view  to  injure  him,  the  verdict  may  be  for  damages  by  way 
of  public  example. 

Verdict  for  the  plaintiff;  six  cents  damages. 

Ridgely  and  Houston,  for  plaintiff. 

/.  A.  Bayard  and  Cullen,  for  defendant. 
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WILLIAM  D.  WAPLES  vs.  KICHAKD  F.  HA8TIXQS. 

Tlie  bond  and  warrant  of  attorney  of  an  infant  are  void,  and  cannot  be  set  up 

by  subsequent   ratification. 
Judgment  on  such  warrant  vacated  on  motion. 

Judgment  confessed  on  bond  and  warrant  of  attorney,  dated  18th 
of  February,  1836.  On  the  application  of  defendant,  rule  to  show 
cause  why  the  judgment  should  not  be  vacated,  on  the  ground  that 
the  defendant  was  an  infant  at  the  date  of  the  bond  and  warrant  of 
attorney. 

At  the  hearing  it  appeared  that  the  defendant  was  born  on  the  24th 
of  April,  1816.  He  was  acting  as  a  man  of  full  age  in  1836,  doing 
business  as  a  partner  with  his  father;  generally  understood  to  be  of 
age,  and  voted  at  the  general  election  in  that  year.  In  March,  1840, 
he  executed  a  paper  under  hand  and  seal,  expressly  to  recognize  and 
confirm  this  bond  and  warrant  of  attorney  given  to  William  D.  AVa- 
ples,  in  February,  1836.  The  judgment  was  confessed  on  the  23d 
of  February,  1836. 

Mr.  Houston,  in  support  of  the  rule  argued: — That  the  bond  of  an 
infant,  even  for  necessaries  was  void;  and  the  warrant  of  attorney 
void.  (Co.  Lift.  172;  Cro.  Eliz.  920;  3  Com.  Dig.,  tit.  infant,  C.  2; 
Bxill.  N.  P.  182;  2  Wm.  Blac.  1133;  2  Strange  1043.)  That  being  void 
originally,  no  subsequent  ratification  could  make  them  valid.  The 
voidable  acts  of  an  infant  may  be  confirmed,  but  not  his  void  con- 
tracts. The  promise  after  full  age  may  be  a  good  ground  of  action, 
but  cannot  establish  the  old  contract,  much  less  confirm  a  void  au- 
thority acted  under  before  full  age.  (1  Leigh  N.  P.  341;  2  Barn.  & 
Cress.  842;  9  Eng.  C.  L.  Rep.  256;  3  Barn.  &  Aid.  922;  1  Hen.  Blac. 
75;  18  Com.  Law  Rep.  209.) 

Ridgely,  contra. — The  application  is  on  the  equity  side  of  the  court 
for  relief,  and  must  be  founded  on  equitable  principles.  A  court  of 
equity  will  decree  a  void  contract  to  be  good  as  against  an  infant 
who  practised  a  fraud  in  misrepresenting  his  age.  If  the  infant  be 
old  enough  to  carry  on  a  fraud,  equity  will  not  relieve  him.  (9 
Vin.  416;  Fonb.  76;  2  Eg.  Ca.  Ab.  489;  1  Mad.  Chan.  134;  1  Vcrn. 
132;  3  Bac.  Ab.  140,  tit.  infancy  and  age  E;  3  Maul.  &  Sel.  477.) 
So  if  a  feme  covert  give  a  bond  representing  herself  as  a  feme  sole, 
the  court  will  not  set  aside  the  judgment  founded  on  such  bond.  (3 
Bos.  &  Pul.  128;  2  Wm.  Blac.  903;  5  Term.  Rep.  194;  1  ib.  486;  6  ib. 
451;  1  East  16;  9  Mod.  35;  7  ib.  10;  1  Bos.  &  Pull.  8;  3  ib.  220,  re- 
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views  1  H.  Blac.  75,  Avhich  went  on  the  ground  that  plaintiff  was 
apprised  of  defendant's  infancy.)  Here  the  defendant  held  himself 
out  to  the  world  as  of  full  age. 

Bayard  replied. — This  is  called  a  proceeding  on  the  equity  side  of 
the  court,  merely  because  it  is  in  a  summary  form,  and  not  a  regu- 
lar suit;  but  this  court  always  judges  on  the  same  principles.  The 
motion  asks  the  decision  of  a  mere  legal  principle  that  the  bond  of 
an  infant  is  void.  If  this  be  so,  the  court  must  strike  at  their  own 
irregular  judgment  founded  on  it,  because  that  judgment  is  without 
authority.  The  application  is  not  in  behalf  of  the  defendant  alone, 
but  of  his  other  creditors,  who  seek  to  avoid  this  judgment.  The 
principle  contended  for  on  the  other  side  would  not  only  establish  a 
legally  void  instrument  on  equitable  principles  against  the  infant  him- 
self, but  against  third  persons.  The  cases  cited  are  those  of  femes 
covert,  where  summary  relief  is  refused  because  of  fraud;  but  where 
the  defendant  still  had  remedy  by  writ  of  error. 

By  the  Court. — The  bond  and  warrant  of  attorney  of  an  infant  are 
void.     (3  Com.  Dig.,  Enfant  B.;  Co.  Litt.  172,  a.) 

The  court,  on  motion,  will  set  aside  a  judgment  on  a  warrant  of 
attorney  executed  by  an  infant.  (3  Com.  Dig.,  Enfant  B.;  2  Wm. 
Blac.  1133;  1  H.  Blac.  75,  Saundcrson  vs.  Marr.) 

Even  if  the  contract  could  be  confirmed  after  full  age,  it  would 
not  set  up  the  warrant  of  attorney.  (9  Eng.  Com.  Lazv  Rep.  256, 
Thornton  vs.  Illingworth.) 

The  bond  and  warrant  of  attorney  failing,  the  judgment  is  with 
out  authority  and  must  be  vacated. 

The  cases  of  suits  against  femes  covert  as  femes  sole,  have  only 
decided  that  the  court  will  not  permit  the  defendant  to  set  up  her 
coverture  in  a  summary  way,  but  put  her  to  plead  the  coverture. 

Kule  absolute, 

Houston  and  /.  A.  Bayard,  for  the  rule. 

Ridgely,  contra. 


MITCHELL  WARREN  vs  LOWDER  LAYTON. 

A  party  cannot  recover  on  an  altered  note,  without  explaining  the  alteration. 
But  he  may  recover  on  the  common  counts  as  for  money  lent. 

This  was  an  action  of  assumpsit  on  a  promissory  note.     One  count 
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of  the  declaration  stated  the  note  as  dated  the  8th  of  January,  1831, 
and  another  as  dated  the  8th  of  January,  1835;  and  there  were  the 
common  counts.  The  pleas  were  the  general  issue;  payment;  dis- 
count and  the  act  of  limitation. 

The  note  was  produced  much  mutilated.  The  defence  was,  that  it 
had  heen  altered  from  1835  to  1831.  The  defendant  admitted  that 
he  gave  his  note  to  plaintiff  in  1835,  for  money  lent. 

It  was  contended  on  the  part  of  the  defendant  that  any  alteration 
of  a  note  avoids  it.  If  the  alteration  appear  on  the  face  of  the  instru- 
ment the  plaintiff  must  explain  it,  or  he  cannot  recover.  The  effect 
of  this  alteration  was  to  increase  the  interest.  (16  Law.  Lib.  175-7; 
4  Term  Rep.  320-30-31;  2  Stark.  Ev.  294;  3  Yeates'  Rep.  391;  7  Serg. 
&  Razvle  505;  Stevens  vs.  Graham;  1  Chit.  PI.  62.)  If  the  note  was 
dated  in  1831,  it  was  barred  by  limitation;  if  in  1835  it  was  vitiated 
by  the  alteration,  and  plaintiff  could  not  recover  on  either  count. 

For  the  plaintiff  it  was  replied  that  there  was  no  alteration  of  the 
note;  that  if  there  was,  it  would  not  destroy  the  instrument,. unless  it 
appears  that  the  party  suing  upon  it  made  the  alteration;  and  if  the 
note  itself  were  vacated  by  an  acknowledged  alteration  made  by  the 
plaintiff,  he  was  still  entitled  to  recover  on  the  common  counts  for 
money  lent. 

The  Court  charged  that  the  plaintiff  could  not  recover  on  the  first 
count,  stating  the  note  as  dated  in  1831,  for  that  was  barred  by  limi- 
tation. That  though  the  act  of  limitation  would  not  apply  to  the 
second  count,  plaintiff  could  not  recover  on  that  if  the  note  was  dated 
in  1835  and  altered  to  1831,  for  that  avoids  the  note,  unless  satisfac- 
torily explained  by  the  plaintiff.  The  note  being  altered  in  his  .pos- 
session, puts  him  to  the  necessity  of  such  explanation.  But  if  neither 
of  the  special  counts  were  proved,  the  plaintiff  was  at  liberty  to  re- 
sort to  his  common  counts,  and  could  recover  if  he  had  satisfactorily 
proved  the  lending  of  the  money. 

The  plaintiff  had  a  verdict;  and  there  was  a  motion  and  rule  to 
show  cause  why  it  should  not  be  set  aside  for  misdirection  on  the 
last  ground.     This  motion  was  not  further  prosecuted. 

Cullen,  for  the  plaintiff. 

Ridgely,  for  defendant. 
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JOSHUA  S.  LAYTON  vs.  ROBERT  L.  HARRIS. 

Definition  of  libel. 
The  court  must  judge  of  the  libel. 
He  who  knowingly  circulates  a  libel,  publishes  it. 

The  publication  nuist  be  malicions,  and  the  intent  is  collected  from  the  circum- 
stances, and  from  the  paper  itself. 

This  was  an  action  on  the  case  for  a  libel  against  the  defendant 
in  the  form  of  circular  letters,  addressed  to  divers  citizens  of  Sussex 
county,  each  respectively,  informing  them  that  money  had  been  de- 
posited with  the  defendant  to  be  paid  over  to  them.  The  libel  was 
in  this  form: — 

"Confidential  circular.  The  committee  appointed  to  superintend 
the  appropriation  of  the  whig  fund  in  the  city  of  Baltimore,  has  re- 
ceived information  that  you  are  prevented  from  voting  the  whig 
ticket,  from  pecuniary  embarrassments.  We  hereby  inform  you  that 
one  hundred  dollars  has  been  remitted  to  you  through  Mr.  Joshua  S. 
Layton,  the  agent  for  your  county,  to  receive  and  pay  over  political 
donations;  which  sum  it  is  expected,  has  been  paid  you  in  due  season. 

Jxo.  Foster,  Chairman, 

By  order  of  the  committee. 

Baltimore,  Nov.  2,  1840. 

It  was  proved  that  numbers  of  these  circulars,  stating  different 
sums,  were  addressed  to  different  individuals  in  Sussex,  through  the 
post-ofiice;  and  that  demands  had  been  made  on  the  plaintiff  for  pay- 
ment of  the  money,  under  the  belief  that  they  were  genuine.  But 
the  only  agency  that  the  defendant  was  proved  to  have  had  in  the 
business  was  the  taking  a  number  of  the  letters  from  the  post-office, 
at  the  request  of  the  post-master,  and  delivering  them  to  the  persons 
to  whom  they  were  addressed.  Some  of  them  were  delivered  after 
the  defendant  knew  their  contents;  and  one  of  the  witnesses  swore 
that  defendant  advised  him  to  sue  i^ayton  for  the  money,  and  if  he 
did  not  recover,  he  would  pay  the  costs. 

The  defence  Avas  that  this  was  no  libel.  That  there  had  been  no 
publication  of  it  by  the  defendant,  who  was  justified  in  delivering 
letters  from  the  post  office  at  the  request  of  the  post-master,  not 
knowing  their  contents.  That  the  advice  given  after  knowing  the 
contents  if  ever  given  (which  was  denied)  was  innocent  in-  itself, 
from  a  belief  that  the  letters  were  genuine,  and  entitled  the  party  to 
recover  money  actually  deposited  in  plaintiff's  hands;  and  that  there 
was  no  malice,  without  which  there  could  be  no  libel.     (4  Bac.  Ab. 
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458;  3  ib.  497,  Libel  5.  §  2:  2  Stark.  Ev.  448;  1  Game's  Rep.  581; 

2  Stark.  Sland.  239,  325,  861;  2  Saund.  PI.  &  Ev.  332,  809.) 

The  Court: 

Booth,  Chief  Justice  charged  the  jury: — 1.  A  lihel  is  a  malicious 
publication  in  printing,  writing,  signs  or  pictures,  imputing  to  another 
something  which  has  a  tendency  to  injure  his  reputation;  to  disgrace 
or  degrade  him  in  society,  lower  him  in  the  esteem  and  opinion  of 
the  world,  or  bring  him  into  public  hatred,  contempt  or  ridicule.  (2 
Harr.  Rep.  431-3.) 

This  paper  is  a  libel.  It  imputes,  1st.  An  illegal  use  of  money  for 
the  purpose  of  influencing  voters,  and  represents  Layton  as  the  agent 
for  that  purpose,  of  a  committee  in  Baltimore.  {Digest,  189,  §  24.) 
2d.  It  imputes  by  the  purpose  with  which  it  purports  to  be  written, 
even  against  its  language,  that  the  plaintiff  may  have  been  unfaithful 
in  his  agency,  and  had  not  paid  over  the  money  deposited  with  him. 
3d.  It  necessarily  leads  to  suspicions  of  this,  after  his  refusing  to  pay, 
and  thus  injures  his  reputation.  Such  was  its  consequence  in  fact. 
4th.  It  subjects  him  to  vexatious  suits. 

2.  He  who  knowingly  circulates  a  libel,  publishes  it.  The  inno- 
cent delivery  of  a  sealed  letter  by  a  post-master,  or  by  another  at 
his  request,  would  not  be  a  publication  of  a  libel  contained  in  the 
letter,  without  his  knowledge.  But  if  he  knew  any  thing  of  it  before 
delivery,  or  circulated  others  of  the  same  kind  after  knowledge  of 
the  libel,  this  would  be  a  publication. 

His  acts  and  declarations  at  the  time  of  the  delivery  of  the  letters 
are  evidence  as  to  the  knowledge.     (1  Lord  Ray.  416;  2  Salk.  418; 

3  Bac.  Ab.  497;  9  Rep.  57-9;  5  ib.  59;  9  ib.  69;  4  B.  6-  Aid.  126;  3 
ib.  160;  2  W.  Blac.  1037;  2  Stark.  Ev.  848-50.) 

3.  Malice,  The  jury  must  be  satisfied  that  the  publication  was 
malicious.  This  is  to  be  gathered  from  the  circumstances  attending 
the  publication.  If  the  attending  circumstances  prove  nothing  one 
way  or  the  other  about  the  intent,  then  the  intent  must  be  gathered 
from  the  paper  itself,  and  if  that  is  libellous — if  it  tends  to  vilify,  de- 
fame and  injure  the  plaintiff — the  inference  of  law  as  well  as  of  com- 
mon sense  is,  that  such  was  the  intention,  and  the  publication  is, 
therefore,  taken  to  be  malicious.  (2  Stark.  Ev.  862;  6  Eng.  Com. 
Law  Rep.  362.) 

4.  Damages,  in  the  discretion  of  the  jury. 

Verdict  for  plaintiff — six  cents  damages. 
Ridgely,  for  plaintiff. 
Cidlen,  for  defendant. 


408  Graham  vs.  Grigg  &  Meredith. 

JOSEPH  GEAHAM,  appellant,  defendant  below  vs.  GKIGG  & 
MEliP^DITH,  respondents,  plaintiffs  below. 

Nil  debet  is  a  good  plea  to  au  action  of  debt  on  the  judgment  of  a  justice  of 

the   peace  of  another   State. 
Such  judgment  must  be  pi'oved  as  at  common  law,  and  cannot  be  authenticated 

under  the  act  of  Congress  referring  to  judicial  records. 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  plaintiffs  below  declared  in  this  court,  in  debt  on  a  judgment 
obtained  by  them  in  Pennsylvania,  against  the  defendant  below,  be- 
fore a  certain  John  Johnson,  Esq.,  an  alderman  and  justice  of  the 
peace  in  and  for  the  county  of  Philadelphia. 

The  defendant  pleaded — 1.  A'«/  tiel  record.  2.  Nil  debet.  To  the 
first  plea,  the  plaintiffs  took  issue;  and  to  the  second,  demurred  gene- 
rally. 

In  support  of  the  issue  on  their  part  to  the  first  plea,  the  plaintiff 
offered  in  evidence  a  paper  writing,  certified  under  the  hand  and  seal 
(being  a  scroll  or  ink  seal,)  of  the  said  John  Johnson,  Esq.,  to  be  a 
true  transcript  from  his  docket;  and  authenticated  by  the  certificate 
of  the  prothonotary  of  the  Court  of  Common  Pleas 'for  the  county  of 
Philadelphia,  under  the  seal  of  the  court,  representing  that  the  said 
John  Johnson  was,  at  the  time  of  rendering  the  said  judgment,  an 
alderman  and  justice  of  the  peace  of  the  county  of  Philadelphia,  duly 
commissioned  and  qualified,  &c.,  and  to  wliose  official  acts  full  faith 
and  credit  ought  to  be  given,  &c.  To  this  was  added  the  certificate 
of  Edward  King,  Esq.,  president  of  the  first  judicial  district  of  Penn- 
sylvania, and  presiding  judge  of  the  Court  of  Common  Pleas,  Or- 
phans' Court,  and  Court  of  General  Quarter  Sessions  of  the  Peace, 
for  the  county  of  Philadelphia,  stating  that  the  foregoing  certificate 
and  attestation  made  by  the  prothonotary  of  the  said  Court  of  Com- 
mon Pleas,  under  his  hand  and  the  seal  of  the  court,  were  in  due 
form  and  by  the  proper  officer.  Then  followed  a  further  certificate 
of  the  prothonotary,  under  the  seal  of  the  court,  that  the  honorable 
Edward  King,  at  the  time  of  making  his  said  certificate,  was  presi- 
dent judge  of  the  first  judicial  district  of  Pennsylvania,  and  presiding 
judge  of  the  aforesaid  courts,  duly  commissioned  and  sworn,  &c. 

The  defendants'  counsel  objected  to  the  admissibility  of  the  trans- 
cript in  evidence.  This,  and  the  question  arising  on  the  demurrer, 
were  heard  before  the  court  at  the  same  time. 

Mr.  C.  G.  Ridgcly,  for  the  plaintiffs,  argued,  that  although  courts 
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of  justices  of  the  peace  of  other  States  may  not  be  considered  courts 
of  record,  their  judgments  are  judicial  proceedings  within  the  mean- 
ing of  Art.  4,  Sec.  1,  of  the  constitution  of  the  United  States,  and  the 
act  of  Congress  of  May  2G,  1790;  and  when  duly  authenticated,  full 
faith  and  credit  must  be  given  to  them  in  each  of  the  States.  He 
then  contended,  that  the  present  transcript  was  sufficiently  authenti- 
cated. 

In  support  of  the  demurrer,  he  argued  that  the  judgment  of  a  jus- 
tice's court  of  another  State,  being  a  judicial  proceeding  to  which 
full  faith  and  credit  must  be  given,  it  was  in  the  nature  of  record 
evidence,  and  conclusive  of  the  debt;  and  therefore  nil  debet  was  a 
bad  plea.  He  cited  7  Cranch  481,  Mills  vs.  Duryee;  3  Wheat.  234, 
Hampton  vs.  Connell;  6  Wheat.  129,  Mayhew  vs.  Thatcher,  1  Kent 
Com.  260-2. 

Mr.  M.  W.  Bates,  for  defendant,  argued,  that  the  act  of  Con- 
gress does  not  provide  for  the  authentication  of  records  of  justices 
of  the  peace;  and,  therefore,  that  the  transcript  now  offered  to  the 
court  must  be  proved  according  to  the  common  law;  that  if  this 
were  the  case  of  a  record  of  the  Court  of  Common  Pleas  for  the 
county  of  Philadelphia,  the  certificate  of  the  prothonotary  of  that 
court,  and  of  judge  King,  the  presiding  judge,  would,  under  the  act 
of  Congress,  be  a  sufficient  authentication;  but  as  the  prothonotary 
and  judge  have  no  authority  to  give  certificates  for  the  purposes  now 
intended,  such  certificates  are  no  evidence  that  John  Johnson,  Esq., 
is  a  justice  of  the  peace,  or  that  the  alledged  transcript  certified  by 
him,  is  a  true  copy  from  his  docket;  that  the  proper  mode  of  proof 
on  the  part  of  the  plaintiffs  was  to  show  by  a  certificate  under  the 
great  seal  of  the  State  of  Pennsylvania,  attested  by  the  Secretary  of 
State,  that  John  Johnson,  Esq.,  was  duly  commissioned  a  justice  of 
the  peace,  and  then  to  prove  by  a  witness  who  had  compared  it  with 
the  original,  that  the  transcript  now  offered  was  a  true  copy  from 
the  justice's  docket. 

But  supposing  the  proof  offered  is  sufficient  to  show  that  John  John- 
son was  a  justice  of  the  peace,  and  that  the  transcript  is  a  true  copy 
from  his  docket,  it  is  further  incumbent  on  the  plaintiffs  to  show,  that 
the  subject  matter  of  the  suit  was  within  the  jurisdiction  of  the  jus- 
tice. This  can  be  done  only  by  the  production  of  the  statute  of  Penn- 
sylvania, or  an  exemplified  copy  of  the  statute,  creating  such  juris- 
diction.    (3  Wend.  Rep.  267,  Thomas  vs.  Robinson.) 

Against  the  demurrer  Mr.  Bates  argued,  that  courts  of  justices  of 
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the  peace  of  other  States  are  not  to  be  considered  as  courts  of  re- 
cord; they  do  not  proceed  according  to  the  course  of  the  common 
law;  and  their  judgments  cannot  be  regarded  as  of  higher  import 
than  judgments  of  foreign  courts.  To  these  the  plea  of  nil  debet  ha& 
always  been  considered  a  proper  plea.  And  it  has  been  decided  in 
some  of  the  States,  that  in  debt  on  a  judgment  of  a  justice's  court  in 
another  State,  nil  debet  is  a  good  plea.     {Leigh's  N.  P.  710,  n.) 

By  the  Court: 

Booth,  Chief  Justice. — The  act  of  Congress  of  May  26,  1790,. 
which  provides  that  the  records  and  judicial  proceedings  of  the 
courts  of  one  State  shall  be  proved  or  admitted  in  any  other  court 
within  the"  United  States,  by  the  attestation  of  the  clerk  and  the  seal 
of  the  court  annexed,  if  there  be  a  seal,  together  with  the  certificate 
of  the  judge,  chief  justice  or  presiding  magistrate,  that  the  attesta- 
tion is  in  due  form;  does  not,  in  our  opinion,  contemplate  the  authen- 
tication of  judgments  of  justices  of  the  peace.  In  a  justice's  court,, 
where  there  is  no  such  officer  as  a  clerk,  the  justice  being  the  judge 
and  the  only  officer,  no  such  attestation  and  certificate  as  the  act  in- 
tends and  prescribes,  can  be  furnished.  We  have  seen  a  note  of  the 
case  of  Bissell  vs.  Edwards,  5  Day's  Conn.  Rep.  363,  in  which  it  is 
said,  that  in  those  States  where  a  justice  of  the  peace  holds  a  court 
of  record;  where  he  is  the  sole  justice  and  has  no  clerks,  he  may 
certify  that  he  is  the  presiding  magistrate  and  clerk  of  the  court;  that 
there  is  no  seal;  and  that  the  attestation  is  in  the  usual  form.  A 
copy  of  his  record  thus  certified,  it  is  said,  would  be  admissible  in 
evidence.  Whatever  respect  may  be  paid  to  this  decision,  it  is  suf- 
ficient to  remark,  that  the  present  case  does  not  come  within  it.  The 
transcript  here  is  certified  according  to  the  act  of  Congress  of  the 
27th  of  March,  1804,  which  provides  the  mode  of  authenticating  re- 
cords and  exemplifications  of  office  books  not  appertaining  to  a  court; 
but  such  authentication  affords  no  proof  that  John  Johnson  is  a  jus- 
tice of  the  peace,  or  that  the  transcript  is  a  true  copy  from  his  docket. 
The  plaintiffs  ought  to  have  furnished  proof  on  these  points,  accor- 
ding to  the  common  law  rules  of  evidence.  Not  having  done  so, 
they  fail  on  the  plea  of  nul  tiel  record. 

The  judgments  of  justices  of  the  peace  of  other  States  are  not  to 
be  considered  of  greater  dignity  than  the  judgments  of  foreign  courts, 
and  therefore,  it  is  our  opinion  that  in  an  action  of  debt  brought  in 
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this  State,  on  a  judgment  obtained  before  a  justice  of  the  peace  of 
another  State,  nil  debet  is  a  proper  plea. 

Judgment  for  defendant  below. 

C.  G.  Ridgely,  for  plaintiffs  below. 

M.  W.  Bates,  for  defendant  below. 


WILSON  L.  CANNON  and  Ann  his  wife,  late  ANN  SCOTTEN  vs. 
CARTEK  &  KNIGHT. 

Judgment  for  husband  and  wife  entered  on  a  bond  given  to  the  wife  dum  sola. 

Mr.  Bates,  for  the  plaintiffs  moved,  on  affidavit  of  the  marriage, 
for  leave  to  enter  a  judgment  in  favor  of  husband  and  wife,  on  a 
bond  and  warrant  of  attorney  given  to  the  wife  dum  sola;  which 
was  allowed  by  the  court.  (2  Harr.  Rep.  49;  1  Salk.  117,  399;  2 
Chitty's  Rep.  14,  18  Com.  Law  Rep.  269;  3  Burr.  Rep.  1469.) 


JOHN  HIGGINS  et  al.,  vs.  THE  CHESAPEAKE  &  DELAWARE 
CANAL  COMPANY. 

A  canal  company  is  not  liable  in  damages  for  a  mere  accidental  breach  of  the 

canal. 
There  must  be  some  ingredient  of  negligence  or  misconduct  to  make  them 

liable. 
The  company  are  bound  to  keep  their  sluices  and  culverts  in  order,  and  in 

proper  condition  for  the  purposes  of  their  erection. 
An  employer  is  bound  only  for  such  acts  of  his  servant  as  are  within  the 

scope  of  the  employment. 

Before  judges  Harrington  and  Layton. 

This  was  an  action  of  trespass  on  the  case  for  damages  done  plain- 
tiffs' meadows,  by  inundation  from  defendants'  oanal.  The  decla- 
ration stated  that  plaintiffs  were  seized  and  possessed  of  a  tract  of 
land,  marsh,  &c.,  adjoining  the  canal,  and  counted  against  defend- 
ants 1st,  for  permitting  and  suffering  the  waters  of  the  canal  to  over- 
flow plaintiffs'  meadows  and  drown  the  same;  2d,  for  permitting  the 
embankments  of  the  canal  to  be  out  of  order,  by  reason  whereof  the 
water  overflowed  said  meadows:  3d,  for  so  obstructing  their  own 
drains  and  sluices  as  to  dam  up  the  wafer,  and  cause  it  to  flow  over 
and  remain  upon  the  plaintiffs'  meadows.  The  damages  were  laid 
at  $1,000. 
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It  was  in  evidence  that  in  May,  1839,  the  tow-path  on  the  north 
side  of  the  canal  above  St.  George's  mill-dam  broke  without  any 
storm  or  unusual  flood;  that  the  water  flowed  down  on  plaintiffs' 
meadows  and  did  considerable  damage,  and  that  a  sluice  Avhieh  was 
made  under  the  canal  to  carrj  off  the  water  from  the  north  side 
down  on  the  St.  George's  meadows  had  been  shut  down  by  a  person 
in  the  employment  of  the  compan}',  to  prevent  the  flooding  the  mea- 
dows below,  and  the  water  thus  kept  back  on  plaintiff's'  land.  It 
was  also  in  evidence  that  the  tow-path  at  or  near  the  breach  had 
presented  some  appearances  of  a  springy  or  leaky  character  before 
the  breach,  and  that  the  canal  company  had  applied  to  the  road  com- 
missioners for  leave  to  raise  the  St.  George's  mill-dam,  as  if  appre- 
hensive of  the  weakness  of  this  part  of  their  tow-path.  On  the  other 
hand,  it  was  proved  that  the  tow-path  was  carefully  inspected  twice 
in  each  week  by  the  company's  agent;  that  several  persons  had  pass- 
ed over  the  place  of  the  breach  but  a  few  hours  before  the  accident, 
without  perceiving  any  indications  of  it;  that  this  springy  or  leaky 
appearance  was  common  to  many,  and  some  of  the  best,  parts  of  the 
bank;  that  the  application  to  raise  the  mill-dam  had  a  different  ob- 
ject, that  of  keeping  the  water  on  the  summit  in  case  of  a  breach 
anywhere  on  that  level,  and  that  though  tlie  sluice-gates  below  were 
shut  down  by  a  person  in  the  employment  of  the  company,  it  was 
an  act  unauthorized  by  them,  and  done  by  the  advice  of  a  magistrate 
to  prevent  much  greater  damage  to  the  meadows  on  the  south  side 
of  the  canal.  The  testimony  was  conflicting  as  to  the  length  of 
time  these  gates  were  permitted  to  remain  down  after  the  company 
had  notice  of  it.     They  were  opened  by  the  orders  of  the  president. 

The  case  was  fully  argued  by  Rodney  and  Wales,  for  plaintiffs, 
and  Gray,  Clayton  and  Bayard,  for  defendants. 

Judge  Harrington  charged  the  Jury. 

Harrington,  Justice: — This  is  an  action  to  recover  damages  ari- 
sing to  the  plaintiffs'  land  from  the  breaking  of  defendants'  canal. 
The  mode  of  injury  as  set  out  in  the  pleadings  is  1st.  For  negligence 
in  permitting  and  suffering  the  waters  of  the  canal  to  overflow  plain- 
tiffs' meadows  and  drown  the  same;  2d.  For  permitting  the  embank- 
ments of  the  canal  to  be  out  of  order,  by  reason  whereof  the  water 
overflowed  plaintiffs'  land;  and  3d.  For  so  obstructing  their  own 
drains  and  sluices  as  to  dam  up  the  water,  and  cause  it  to  overflow 
the  plaintiffs'  meadows.  The  defendants  have  pleaded  not  guilty, 
and  the  first  question  in  the  cause  is,  whether  the  defendants  have 
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"been  guilty  of  such  acts  or  such  neglect  in  reference  to  this  matter, 
which,  resulting  in  loss  and  injury  to  the  plaintiffs,  will  make  them 
legally  responsible  for  damages.  This  involves  a  great  principle, 
the  liabiUty  of  corporations  or  others  who,  under  the  sanctions  of  the 
law  have  made  this  and  other  great  public  improvements,  to  answer 
in  damages  to  those  who  may  be  injured  by  accidental  occurrences 
resulting  from  such  improvements.  And  the  legal  as  well  as  the 
rational  principle  on  this  subject  seems  to  be  that  for  mere  accident, 
which  human  foresight  and  vigilance  could  not  have  foreseen,  and 
against  which  proper  prudence  and  judgment  cannot  be  expected  to 
provide,  the  company  is  not  liable.  It  is  a  common  misfortune  in 
which  all  are  alike  involved,  and  to  which  all  must  submit,  unless 
there  has  been  some  negligence  on  the  part  of  those  whose  duty  it  is 
to  guard  against  such  accidents;  some  Avant  of  vigilance  and  care, 
or  some  interposition  of  actual  wrong,  which  makes  them  the  culpa- 
ble cause,  active  or  passive,  of  the  accident;  and  requires  that  they 
should  be  held  to  pay  the  damage  which  they  have,  in  some  sort,  oc- 
casioned. The  principle  reaches  beyond  railroad  and  canal  compa- 
nies, amd  applies  to  individuals;  it  is  the  principle  that  binds  all  men 
so  to  use  their  own  property  as  not  to  injure  their  neighbor;  and  the 
degree  of  care  and  caution,  the  extent  of  prudence  to  prevent  or 
avoid  the  occurrence  of  these  accidents,  is  precisely  such  as  ought 
reasonably  to  be  required  considering  the  danger  to  be  avoided,  and 
the  reasons  for  apprehending  it. 

The  jury  will  apply  this  principle  to  the  evidence  in  this  cause 
and  test  the  defendants'  liability  by  it.  Under  the  authority  of  the 
laws  of  this  State  they  have  made  a  canal,  the  waters  of  which  are 
in  many  places  held  and  restrained  within  the  line  of  the  canal  by 
the  erection  of  artificial  embankments.  These  banks  and  the  water 
Avhich  they  contain  are  the  property  of  the  defendants,  which  they 
are  bound  to  use  so  as  not  to  injure  others.  They  were  bound  to 
make  and  are  bound  to  keep  up  these  banks  with  ordinary  care  and 
diligence,  both  as  to  construction  and  preservation;  and  to  avoid,  as 
far  as  such  care  and  diligence  can  avoid,  the  accident  of  their  break- 
ing and  doing  injury  to  others,  by  inundating  the  adjoining  lands. 
But  while  the  defendants  are  held  to  this  vigilance  and  caution,  it 
would  not  be  reasonable,  nor  in  our  opinion  legal,  to  make  them  in- 
surers against  mere  accident,  not  fairly  attributable  to  their  act  or 
neglect. 

The  grounds  upon  which  the  plaintiffs  contend  that  the  defendants 
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are  liable  for  damages  occasioned  by  a  breach  in  their  tow-path, 
which  is  proved  to  have  happened  in  May,  1839,  are  1st,  the  want 
of  ordinary  precaution  in  discovering,  and  diligence  in  repairing,  the 
defects  of  the  tow-path  at  the  point  where  the  breach  took  place,  and 
2d,  the  misconduct  of  the  defendants  or  their  agents,  in  shutting 
down  the  sluice-gates:  or,  at  least,  negligence  in  suffering  these  gates 
to  remain  closed,  and  obstructing  the  water  from  passing  off  from 
the  plaintiffs'  lands. 

On  the  first  of  these  grounds^  the  proof  offered  by  the  plaintiffs,  and 
their  arguments,  have  been  designed  to  show  that  there  were  appear- 
ances about  the  place  where  the  breach  took  place,  before  the  breach, 
which  were  calculated  to  excite  apprehensions  of  a  breach,  and  which 
ought  to  have  produced  greater  efforts  on  the  part  of  the  company 
to  prevent  such  a  calamity;  and  that  there  were  such  apprehensions 
excited,  as  is  proved  by  the  application  of  the  president,  Mr.  New- 
bold,  to  the  road  commissioners  for  permission  to  raise  the  old  mill- 
dam  at  St.  George's,  which  the  plaintiffs  contend,  was  one  mode  of 
providing  against  this  very  accident.  On  the  other  hand  it  is  con- 
tended, and  proof  has  been  offered  to  that  effect,  that  this  tow-path 
here  and  elsewhere  was  carefully  examined  twice  in  each  week; 
that  there  was  nothing  at  this  place  indicating  particular  weakness 
or  danger,  and  that  neither  the  agents  of  the  company,  nor  others 
passing  along  that  bank  say  any  thing  to  excite  their  fears,  or  oc- 
casion any  other  efforts  to  avoid  danger  than  were  in  fact  made;  and 
that  the  negotiation  about  the  mill-dam,  or  the  making  of  the  sluice, 
which  has  since  been  made,  had  no  reference  to  a  particular  appre- 
hension of  danger  from  this  place,  but  was  a  general  precaution, 
with  a  view  to  save  the  water  in  the  canal  on  this  level  from  escape, 
in  case  a  breach  should  happen  anywhere  on  the  line  of  bank  above 
St.  George's. 

On  the  second  ground  it  appears  that  there  is  a  culvert  below  the 
plaintiffs'  meadows  passing  under  the  canal,  and  which  is  an  outlet 
to  the  waters  from  the  north  side  of  the  canal  through  the  lower 
meadows.  This  culvert  is  a  proper  drain  which  the  canal  company 
were  bound  to  make,  and  to  keep  in  condition  for  the  purpose  of  its 
erection.  The  plaintiffs  had  a  right  to  the  flowage  of  the  water 
through  it,  and  if  by  the  improper  act  or  sanction  of  the  company 
that  water  was  impeded  and  detained  on  plaintiffs'  land,  and  thereby 
additional  damage  was  occasioned  to  them,  the  defendants  would  be 
liable  for  the  damage  thus  occasioned  by  their  act  or  sanction.     It 
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appears,  that  in  the  trepidation  and  alarm  occasioned  by  this  flood 
the  gates  of  this  sluice,  which  were  before  open,  were  shut  down  by 
one  of  the  witnesses  in  the  cause,  Mr.  John  Addison,  under  the  ad- 
vice of  Howard  Ogle,  Esq.,  another  witness.  Mr.  Addison  appears 
to  have  been  a  carpenter  in  the  employment  of  the  defendants,  but 
both  he  and  they  deny  that  he  had  any  duty  to  perform  in  reference 
to  the  keeping  of  this  sluice,  or  any  authority  from  the  company  to 
meddle  with  it.  If  this  be  so,  the  canal  company  are  not  liable  for 
this  unauthorized  act  of  Mr.  Addison.  An  employer  is  bound  for 
the  acts  of  his  agent,  but  only  for  such  acts  as  are  done  within  the 
scope  of  his  authority.  But  it  is  said  that  if  this  act  of  shutting  down 
the  sluice-gates  was  not  originally  authorized  by  the  company,  they 
sanctioned  it  and  made  themselves  liable  by  unreasonable  delay  in 
raising  the  gates,  and  restoring  the  sluice  to  the  condition  in  which 
the  plaintiffs  had  a  right  to  have  it,  for  the  purpose  of  venting  the 
water  from  their  lands.  The  evidence  on  this  subject  is  not  very 
conclusive  as  to  the  precise  time  when  the  officers  of  this  company 
had  notice  of  the  shutting  these  gates,  nor  how  soon  they  interfered 
to  have  them  raised  or  opened.  It  is  our  opinion  that  they  were 
bound  to  open  the  gates  as  soon  as  they  reasonably  could,  after  they 
had  notice  that  they  were  closed. 

If  upon  the  whole  of  this  branch  of  the  case  the  jury  are  of  opinion 
from  the  evidence  that  the  defendants  did  not  use  due  care  and  dili- 
gence to  prevent  this  breach  of  their  canal;  or  after  the  breach  hap- 
pened, improperly  interposed  to  prevent  the  escape  of  the  water,  and 
thereby  damage  accrued  to  the  plaintiffs,  they  are  answerable  for  it 
in  this  action;  but  without  some  ingredient  of  negligence  or  improper 
conduct,  the  defendants  are  not  liable  for  a  mere  accident  in  the 
breach  of  their  canal. 

Verdict  for  defendants. 

Rodney  and  Wales,  for  plaintiffs. 

Gray,  J.  M.  Clayton  and  /.  A.  Bayard,  for  defendants. 
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THE  UNION  BANK  vs.  JOHN  EANDEL,  Jr. 

A  writ  cannot  be  issued  after  the  meeting  of  the  court,  returnable  to  the  same 

term. 
A  writ  issued  before  the  term  may  be  served  on  the  first  day  of  the  term,  at 

any  time  during  that  day. 

Sci.  FA.  sur  le  mortgage.  The  writ  in  this  case  was  issued  three 
weeks  before  the  sitting  of  the  court,  returnable  to  this  term;  but  it 
was  not  served  by  the  sheriff  until  Monday  evening  the  9th  of  May, 
being  the  first  day  of  the  session  of  the  court,  after  the  adjournment 
of  the  court  on  that  day. 

The  matter  was  brought  to  the  notice  of  the  court,  and  the  ques- 
tion was  whether  the  service  was  sufficient. 

The  Court  thought  it  was.  They  referred  to  the  rules  of  court; 
(Rule  6,  2  Harr.  Rep.  162;)  and  to  the  case  of  Potter  vs.  White,  ante 
o29.  They  said,  however,  that  a  writ  could  not  be  issued  after  the 
meeting  of  the  court,  on  the  first  day  of  the  term,  returnable  to  that 
term. 

Whiteley,  for  plaintiff. 

Wales,  for  defendant. 


THOMAS  LAWSON  vs.  SAMUEL  BUZINES. 

An  arrest  by  an  officer  beyond  the  limits  of  his  authority,  is  illegal. 
The  arrest  is  made  by  touching  the  person  or  other  act  of  corporal  constraint. 
An  imprisonment  may  be  by  constraining  a  person  to  go  to  avoid  violence. 
A  constable  may  appoint  a  deputy  to  levy  an  execution.  , 

Before  judges  Harrington  and  Layton. 

Narr.  in  trespass.  First  count:  for  assault  and  battery  in  Brandy- 
wine  hundred,  and  false  imprisonment  of  plaintiff.  Second  count: 
for  assault  and  battery.  Third  count:  for  taking  and  carrying  away 
a  bay  mare  and  wagon,  and  converting  the  same. 

Pleas:  to  the  first  count,  not  guilty,  and  a  justification  under  a 
capias  issued  by  William  M'^Caulley,  Esq.,  a  justice  of  the  peace  of 
New  Castle  county,  against  plaintiff,  at  the  suit  of  one  Philip  Plun- 
ket;  under  and  by  virtue  of  which  the  defendant,  then  being  a  con- 
stable in  the  city  of  Wilmington,  arrested  the  plaintiff  in  the  said  city 
as  he  well  might.  To  the  second  count,  not  guilty.  To  the  third 
count,  not  guilty,  and  a  justification  by  virtue  of  execution  process 
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issued  on  a  judgment  rendered  by  William  M'Caulley,  Esq.,  a  jus- 
tice of  the  peace  of  Xew  Castle  county,  at  the  suit  of  Philip  Plun- 
ket  against  Tiiomas  Lawson  (the  plaintiff,)  and  one  James  Smyth; 
he  the  said  defendant  being  at  the  time  of  said  taking,  the  deputy  of 
David  L.  Moody,  a  constable,  and  seizing  said  goods,  &c.,  by  virtue  of 
said  writ,  as  such  deputy.  Rejoinder  and  issue.  Issues  to  the  plea  of 
not  guilty.  Keplication  to  second  plea,  first  count:  that  the  trespasses 
alledged  in  the  narr.  were  not  committed  in  the  due  execution  of  the 
writ  mentioned  in  the  plea,  and  that  defendant  had  no  authority  to 
execute  the  same;  but  that  the  defendant,  being  a  constable  for  Wil- 
mington city,  illegally  arrested  the  plaintiff  beyond  the  city  limits. 
Replication  to  second  plea,  third  count:  that  defendant  was  not  the 
deputy  of  David  L.  Moody.     Issues. 

It  appeared  in  evidence  that  the  defendant  was  a  city  constable, 
and  having  a  capias  against  the  plaintiff'  called  on  him  beyond  the 
Brandywine,  and  gave  him  the  warrant  to  read,  but  did  not  lay  his 
hand  on  him.  The  plaintiff  considered  himself  as  arrested,  tried  to 
get  security  for  his  appearance;  and  asked  the  constable  to  let  him 
go  home  for  his  coat;  which,  after  some  hesitation  he  permitted,  and 
waited  for  him  until  his  return,  when  they  went  together  into  the 
city  before  the  magistrate.  The  justice  gave  judgment  and  issued 
an  execution,  and  the  defendant  on  the  same  day  levied  on  the  mare 
and  wagon  in  Brandywine  hundred.  This  execution  when  pro- 
duced was  indorsed  by  a  written  deputation  from  David  L.  Moody, 
a  constable  of  New  Castle  county.  Mr.  Moody  now  confirmed  the 
deputation,  and  proved  that  he  made  it  on  the  day  of  the  trial  before 
the  justice,  but  whether  before  or  after  the  levy,  he  did  not  know. 

Win.  H.  Rogers,  for  plaintiff,  contended — 1st.  That  there  was  an 
arrest  in  Brandywine  hundred,  whether  defendant  laid  his  hands  on 
plaintiff'  or  not;  if  he  obliged  I^awson  to  go  over  to  Wilmington,  it 
was  an  arrest.  2d.  That  there  was  no  proof  of  a  deputation  in  fact 
before  the  levy.  3d.  That  there  is  no  authority  under  our  laws  for 
a  constable  to  depute  another  to  act  for  him.  (2  Harr.  Rep.  318, 
Carlisle  vs.  Carlisle's  adm'r.) 

Bayard,  contra. — 1st.  To  constitute  an  arrest  there  must  be  an 
actual  imposition  of  hands.  The  constable  has  no  right  to  compel  a 
person  to  go  with  him  without  this  ceremony;  and  if  a  man  choose 
to  go  without  such  an  arrest,  it  is  his  own  folly.  If  this  plaintiff  had 
resisted  Buzines  and  refused  to  go,  he  would  have  been  justifiable; 
and  Buzines  would  have  been  guilty  of  an  a.ssault  and  battery,  if  he 
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had  touched  Lawson.  2d.  Buzines  was  regularly  deputed  by  Moody 
to  make  the  levy.  One  constable  can  depute  another  to  levy  an 
execution  for  him.  It  is  the  constant  practice.  He  is  a  mere  minis- 
terial officer.     The  principal  is  responsible  for  the  deputy's  act. 

By  the  Court: 

Harrington,  Justice. — The  defendant  is  liable  to  this  action  if  he 
arrested  the  plaintiff  in  Brandywine  hundred.  As  a  constable  of  the 
city  of  Wilmington,  he  has  no  authority  out  of  the  city  limits.  To 
constitute  a  legal  arrest  the  officer  must  lay  his  hand  on  the  defend- 
ant, or  otherwise  take  possession  of  his  person.  He  must  make  him 
his  prisoner  in  an  unequivocal  form. 

But  it  has  been  decided  that  if  an  officer  so  treat  a  party  as  to 
constrain  him  to  go  with  him,  to  prevent  a  resort  to  actual  force, 
this  is  an  imprisonment.  (R.  &  M.  32;  2  Car.  &  P.  360;  Ros.  Civ. 
Ev.  459.)  An  imprisonment  is  any  forcible  detention  of  a  man's 
person,  or  control  over  his  movements.  Such  an  imprisonment 
would  make  the  defendant  liable  to  damages;  but  if  the  plaintiff  ac- 
companied him  without  any  constraint,  it  would  not  amount  to  either 
an  arrest  or  an  imprisonment. 

The  levy  under  the  execution  process  seems  to  have  been  regular; 
that  is,  if  the  indorsement  of  deputation  was  not  made  after  the  levy 
in  order  to  supply  the  defect  of  authority.  The  jury  must  judge 
of  that.  If  the  deputation  was  made  before,  we  think  it  would  au- 
thorize the  levy.  It  is  merely  a  ministerial  act,  and  the  constable 
deputizing  would  be  liable  for  any  abuse  of  authority,  in  the  same 
manner  as  if  he  had  done  it  himself.  Verdict  for  defendant. 

W .  H.  Rogers,  for  plaintiff. 

/.  A.  Bayard,  for  defendant. 


HENEY  STIDHAM  vs.  HOEATIO  G.  CHASE. 

In  a  proceeding  against  a  constable  under  the  act  of  1833,  the  trial  must  be 
by  the  justice  and  not  by  referees. 

Certiorari.  This  was  an  action  against  a  constable,  instituted 
under  the  act  of  1833,  (8  Del.  Laws  265,)  for  neglect  of  duty  in  fail- 
ing to  return  a  writ  of  vend,  exponas  in  due  time,  &c.  The  defend- 
ant appeared  and  asked  an  adjournment  and  a  trial  by  freeholders, 
both  of  which  were  granted.  Trial;  report  and  judgment  against 
him. 
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The  exceptions  were — 1st.  That  the  justice  was  bound  to  try  the 
matter  himself,  and  erred  in  submitting  it  to  referees.  2d.  That  he 
had  no  power,  under  the  act,  to  adjourn  the  cause. 

Judgment  reversed  for  the  first  exception. 

Mr.  Gray,  for  plaintiff. 


JAMES  J.  BEIXDLEY  vs.  JOHX  H.  BARR. 

Notice  of  protest  through  the  post-office  is  not  sufficient,  if  the  indorser  reside 
in  the  same  town,  unless  there  be  a  penny-post,  by  which  he  is  in  the  habit 
of  receiving  his  letters. 

The  notice  ought  to  be  personal,  oi  by  writing  left  at  his  house  or  place  of 
business. 

Action  on  a  promissory  note,  dated  the  29th  of  March,  1841,  at 
six  months  for  $200;  drawn  by  Harris  Wells,  in  favor  of  John  H. 
Barr,  or  order,  and  by  him  indorsed  to  plaintiff. 

William  M'Caulley,  Esq.,  a  notary  public,  proved  a  demand  on 
H.  Wells  the  drawer,  and  protest  for  non-payment,  and  notice  the 
same  day  put  in  the  post-office  in  Wilmington  directed  to  the  de- 
fendant the  indorser,  who  resides  also  in  Wilmington. 

Mr.  Bayard  moved  a  nonsuit,  on  the  ground  that  the  indorser  was 
discharged  for  want  of  proper  notice.  Where  the  indorser  resides 
in  the  same  town,  he  is  entitled  to  personal  notice  served  on  him. 
Notice  through  the  post-office  is  not  sufficient,  unless  there  be  a  pen- 
ny post,  and  it  be  also  shown  that  the  defendant  was  in  the  habit  of 
receiving  letters  through  the  penny-post.  {Wheat.  Selw.  356;  10 
Johns.  Rep.  490;  11  ib.  231.) 

Per  Curiam. — As  the  parties  in  this  case  all  resided  in  the  same 
place,  to  wit:  in  the  city  of  AVilmington,  the  indorser  ought  to  have 
been  personally  noticed  of  the  dishonor  of  the  note,  either  verbally 
or  in  writing,  or  a  written  notice  ought  to  have  been  left  at  his  dwel- 
ling house  or  place  of  business.  Either  mode  of  notice  is  sufficient, 
but  one  or  the  other  must  be  observed,  unless  it  is  prevented  by  the 
act  of  the  party  entitled  to  the  notice.  In  this  case,  the  notice  by  a 
letter  dropped  in  the  post  office  at  Wilmington,  is  not  sufficient. 
The  plaintiff,  therefore,  must  be  nonsuited.  (2  Pet.  Rep.  101,  Wil- 
liams vs.  Bank  U.  States;  10  Johns.  Rep.  490,  Ireland  vs.  Kip,  11 
Johns.  Rep.  231.) 

Chandler,  for  plaintiff. 

/.  A.  Bayard,  for  defendant. 
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JAMES  S.  GAEDNEK,  defendant  below,  appellant  vs.  AVILLIAM  D. 
NOLEN,  plaintiff  below,  respondent. 

An  election  wager  cannot  be  recovered  though  laid  after  the  closing  of  the 

polls. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace. 

The  action  below  was  on  a  wager  on  the  result  of  the  general 
election  in  New  Castle  county,  and  the  bet  was  made  on  the  election 
day,  after  the  polls  were  closed,  but  before  the  votes  were  canvassed. 

The  only  question  was,  whether  such  a  wager  could  be  recovered 
in  a  court  of  justice.  The  court  decided  that  the  matter  was  within 
the  policy  prohibiting  betting  on  elections;  and  that  the  case  was 
within  the  principle  of  Porter  vs.  Sawyer,  1  Harr.  Rep.  517. 

Judgment  for  defendant  below. 

/.  A.  Bayard,  for  appellant. 

Gilpin,  for  respondent. 


EZEKIEL  CALDWELL  vs.  CHAELOTTE  CLEADON  &  DAVID 

L.  MOODY. 

On  avowry  for  rent  arrear  the  verdict  is  for  the  sum  found  due  for  rent,  with 
costs;   but  without  interest. 

Replevin.  Charlotte  Cleadon  avowed  for  one  year's  rent  arrear 
($110,)  due  from  plaintiff  as  her  tenant.  David  L.  Moody  made 
cognizance  as  bailiff.  The  plaintiff  pleaded  riens  in  arrear.  On  the 
trial  the  avowant  proved  the  rent,  and  claimed  interest  upon  it;  and 
the  question  arose,  whether  the  jury  could  find  interest  on  the  rent 
arrear. 

The  Court,  referring  to  Digest,  364-5,  said  the  verdict  and  judg- 
ment must  be  for  the  amount  of  the  rent  without  interest,  and  the 
verdict  was  rendered  accordingly. 

Gray,  for  plaintiff. 

J.  A.  Bayard,  for  avowant. 
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TilE  STATE  use  of  Joseph  Lobb  vs.  JOfSHL'A  LOBB'S  Adnvr. 

In  a  debt  payable  by  instalments  and  secured  by  a  penal  bond,  the  presumption 
of  payment  arising  from  lapse  of  time,  applies  to  each  instalment  as  it  falls 
due. 

Part  payment  may  be  given  in  evidence  under  the  plea  of  payment.  (Dig.  78, 
§    4.) 

A  probate  is  not  evidence  for  the  party  making  it. 

This  was  a  scire  facias  on  a  recognizance  in  the  Orphans'  Court, 
entered  into  2'<Jd  May,  1798,  by  Joshua  Lobb,  the  oldest  son  of  Jo- 
seph Lobb,  on  the  acceptance  of  his  father's  lands,  in  the  penalty  of 
£382  7s  i)d,  conditioned  to  pay  £191  '3s  dd,  in  three  instalments — 
one-third  in  six  months;  one-third  in  one  year  from  date  with  inter- 
est, and  one-third  at  the  death  of  the  widow,  Frances  Lobb,  without 
interest.  Frances  Lobb,  the  widow,  died  in  August,  1828.  It  was 
admitted,  that  the  plaintiffs  were  entitled  to  recover  the  one-third,  the 
])ayment  of  which  was  postponed  by  the  recognizance  until  the  death 
of  Mrs.  Frances  Lobb.  The  contest  was  about  the  other  two-thirds. 
The  defence  was  the  presumption  of  payment  arising  from  lapse  of 
time. 

Chandler,  for  defendant. — Payment  of  a  bond  or  recognizance 
will  be  presumed  in  law  in  twenty  years,  unless  there  is  some  pay- 
ment of  interest  or  other  acknowledgment  made  of  the  debt  being 
due.  (4  Phil.  Evid.  171;  2  ib.  31G,  IGO;  2  Harr.  Rep.  124.)  The 
circumstances  of  plaintiffs  have  been  such  as  to  strengthen  the  pre- 
sumption of  payment. 

Plaintiff  cannot  recover  beyond  the  penalty,  for  all  the  heirs.  These 
plaintiffs  are  only  three  of  six,  and  of  course  can  recover  only  to  the 
amount  of  one-half  the  penalty  in  the  recognizance,  viz:  £141  3.y  dd — 
$376  50. 

Rogers. — I  admit  the  principle  of  law,  that  payment  of  a  bond  or 
recognizance  will  be  presumed  in  twenty  years,  but  I  shall  claim 
that  this  is  not  a  case  to  which  such  a  principle  applies.  This  is  a 
recognizance  for  the  payment  of  an  entire  sum  by  instalments,  and 
I  shall  contend,  that  where  an  entire  sum  is  secured  by  bond  or  re- 
cognizance payable  in  instalments,  the  period  at  which  the  bond, 
&c.  is  due  is  the  time  of  payment  of  the  last  instalment;  and  no  pre- 
sumption of  the  payment  of  any  part  of  it  can  arise  until  twenty 
years  after  the  time  of  payment  of  the  whole  bond,  that  is  of  the  last 
instalment.  The  application  of  the  act  of  limitations  is  upon  this 
principle;  it  does  not  begin  to  run  as  to  instalments,  but  only  after 
the  whole  debt  is  due.     The  creditor  is  not  bound  to  sue  for  his  in- 
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stalnients,  and  the  law  which  does  not  favor  multiplicity  of  suits  will 
not  favor  such  actions;  he  is  only  bound  to  sue  when  the  whole  is 
due,  or  subject  himself  to  the  operation  of  the  act  of  limitations,  or 
the  presumptitm  of  payment  arising  from  lapse  of  time.  It  is  admit- 
ted in  this  case,  that  the  zvholc  of  tills  reco<rnizance  has  not  been  paid. 
Xow  on  the  princijjles  of  pleading  alone  their  plea  of  payment  can- 
not avail,  because  that  plea  must  go  to  the  whole  debt.  The  pre- 
sumption of  payment  must  have  reference  to  complete  payment,  and 
an  admission  of  any  part  being  due,  rebuts  that  presumption. 

There  are  other  circumstances  which  the  jury  will  consider  as 
rebutting  this  presumption;  family  relationship — eldest  brother  the 
recognizor — other  brothers  and  sisters  the  payees.  The  plaintiffs 
liave  solemnly  sworn,  in  making  i)r()bate  of  their  claim,  that  the 
whole  is  due. 

Bayard,  in  reply. — Presumption  of  payment  by  lapse  of  time  is 
not  a  technical  defence — it  is  founded  on  exj)eriencc  that  fair  claims 
Avill  generally  be  enforced  within  that  time,  or  at  least  formally  ac- 
knowledged, and  upon  the  best  policy,  that  stale  claims  shall  not  be 
enforced  after  the  lapse  of  time  when  the  evidences  of  payment  may 
be  destroyed,  and  death  have  sealed  the  lips  of  those  who  could  prove 
the  payment.  By  positive  law  a  man  may  lose  or  acquire  a  title  to 
land  in  twenty  years,  and  why  may  not  payment  of  a  debt  be  pre- 
sumed. The  principle  of  the  presumption  is,  the  lapse  of  time  after 
the  money  was  due — after  the  party  has  the  right  to  sue — for  if  he 
has  such  power  and  neglects  to  exercise  it  for  twenty  years,  it  is 
a  reasonable  presumption  that  he  has  been  ])aid. 

We  admit  the  principle,  that  if  a  debt  be  made  payable  by  instal- 
ments it  is  not  due,  and  cannot  be  sued  until  the  last  instalment  is 
due;  but  when  such  a  debt  payable  by  instalments  is  secured  by  a 
penalty,  the  neglect  of  payment  of  any  one  instalment  is  a  breach  of 
the  condition,  and  subjects  the  party  to  a  suit  for  the  whole  penalty. 
These  instalments,  the  two  first,  were  due  in  six  and  twelve  months 
after  the  date  of  the  recognizance,  and  at  that  time  the  plaintiffs  had 
the  right  of  action.  There  is  no  reason  why  the  principle  should 
not  apply  to  an  instalment  as  well  as  the  whole,  if  the  party  has  the 
right  of  action  as  to  that  instalment,  and  can  sue  for  it. 

Our  act  of  limitation  has  nothing  to  do  with  it.  That  act  from 
principles  of  policy,  fixed  a  certain  limitation  from  the  maturity  of 
the  recognizance;  but  that  has  nothing  k)  do  with  the  common  law 
principle  of  presumption  of  payment  arising  from  lapse  of  time. 
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As  to  the  plea  of  payment  not  applying  to  the  whole  sum,  evi- 
dence of  part  payment  would  be  admissible,  and  the  presumption 
arising  from  lapse  of  time,  stands  in  place  of  the  evidence  of  pay- 
ment.    (2  Harr.  Rep.  4G;  Digest,  78.) 

The  probate  is  not  the  slightest  evidence  in  the  plaintiff's  favor. 
To  hold  that  it  is  evidence  would  be  to  turn  a  matter  which  the  law 
requires  to  protect  the  estates  of  deceased  persons,  into  an  injury  of 
these  estates,  and  to  enable  a  man  to  become  a  witness  in  his  own 
cause. 

Per  Curiam: 

Booth,  Chief  Justice. — The  rule  of  law  is  that  a  bond,  judgment, 
or  recognizance,  will  be  presumed  to  be  paid  after  the  lapse  of  twenty 
years,  unless  something  appears  to  rebut  the  presumption;  as  pay- 
ment of  interest,  acknowledgment,  &c.  This  is  mere  presumption 
and  may  be  rebutted  by  circumstances.  On  a  bond  with  a  penalty 
payable  in  instalments,  the  presumption  applies  to  each  instalment 
as  well  as  to  the  whole.  It  arises  in  twenty  years  after  the  instal- 
ment is  due — after  the  party  has  a  right  of  action. 

On  this  recognizance  the  plaintiffs  had  a  right  to  sue  whenever 
either  of  these  instalments  became  due.  Unless  the  presumption  of 
payment  has  been  rebutted,  plaintiffs  cannot  recover  any  part  of  the 
first  two  instalments. 

The  probate  is  not  evidence  to  rebut  the  presumption. 

Part  payment  may  be  given  in  evidence  under  the  plea  of  pay- 
ment.    {Digest,  78.) 

The  verdict  will  be  for  three-sixths  of  the  last  instalment,  with 
interest  from  the  death  of  Mrs.  Lobb;  if  the  presumption  of  payment 
of  the  first  two  instalments  has  not  been  rebutted. 

Verdict  accordingly. 

IV.  H.  Rogers,  for  plaintiffs. 

Chandler  and  /.  A.  Bayard,  for  defendant. 
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In  case  for  mesne  profits  evidence  may  be  given  of  injury  to  the  premises,  if 
specially  alledged  in  the  declaration. 

Proof  of  re-entry  not  necessary  where  the  defendant  was  a  party  to  the  eject- 
ment, and  entered  into  the  common  consent  rule. 

Action  on  the  case  for  mesne  profits,  with  a  count  in  trespass, 
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for  injury  to  the  premises.     Pleas,  not  guilty;  accord  and  satisfac- 
tion; release  and  justification.     Issues. 

There  had  been  a  recovery  in  ejectment  against  this  same  de- 
fendant. 

The  narr.  counted  for  breaking  and  entering  two  messuages,  two 
dwellings,  &c.,  &c.,  twenty  acres,  &c.,  &c.,  "and  ejected,  expelled. 
put  out  and  amoved  the  said  plaintiff  from  his  possession  and  occupa- 
tion thereof,  and  kept  and  continued  him  so  expelled  and  amoved, 
to  wit,  &c.,  and  during  that  time  took  and  had  and  received  to  the 
use  of  him  the  said  defendant,  all  the  issues  and  profits  of  the  said 
tenements,  being  of  great  value,  to  wit:  $500;  and  also  during  that 
time  pulled  down  a  certain  building  of  the  value  of  $500,  then  on 
said  premises,  and  carried  off  the  materials  of  the  building  so  pulled 
down,  and  converted  the  same  to  his  own  use;  whereby  the  said 
plaintiff,  during,  &c.,  not  only  lost  the  issues  and  profits  of  the  said 
tenements,  but  was  deprived,  &c.,  &c. 

The  plaintitf  offered  evidence  of  injury  to  the  property  in  taking 
down  and  removing  houses  since  the  recovery  in  ejectment.  This 
was  objected  to. 

By  the  Court. — This  is  an  action  of  trespass  in  form  as  well  as  ef- 
fect, and  we  do  not  see  why  the  plaintiff  should  not  be  permitted  to 
give  in  evidence  any  act  of  trespass  of  which  he  has  given  the  de- 
fendant notice  by  his  declaration.  And  such  is  the  authority  of  the 
cases.  (3  Satind  PI.  &  Ev.  670;  Adams  on  Eject.  3.37.)  There  can 
be  no  reason  for  turning  the  party  round  to  another  action  of  tres- 
pass. 

Evidence  admitted. 

Wales,  for  defendant,  moved  a  nonsuit,  on  the  ground  that  there 
was  no  re-entry  proved.     (2  Dong.  486.) 

The  Court  refused  the  motion  for  a  nonsuit,  on  the  ground  that 
proof  of  re-entry  in  this  case  was  not  necessary,  for  Geery  was  a 
party  to  the  ejectment,  and  entered  into  the  consent  rule.  {Ros. 
Civ.  Ev.  393.) 

The  plaintiff  had  a  verdict. 

Gray,  for  plaintiff. 

Rodney  and  Wales,  for  defendant. 
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WILLIAM  M'NAMEE  vs.  HUFFMAN  &  DOXOIIO. 

■Judgment  entered  in  favor  of  partners  by  their  style,  on  a  note  under  seal, 
given  to  them  by  the  name  of  the  firm,  held  good. 

Certiorari  to  a  justice  of  the  peace  in  an  action  on  a  judgment 
note,  at  the  suit  of  Huffman  &  Donoho  vs.  M'Namee.  The  note 
was  given  to  plaintiffs  by  the  name  of  Huffman  &  Donoho,  with  a 
warrant  of  attorney  authorizing  any  justice  of  the  peace  to  enter 
judgment  thereon  "at  the  suit  of  Huffman  &  Donoho,"  for  $24  70, 
with  interest,  &.c.     Judgment  entered  accordingly  and  note  filed. 

The  exception  was,  that  the  action  was  brought  by,  and  judgment 
entered  for,  several  persons  as  partners,  without  setting  out  their  in- 
dividual names;  and 

Mr.  Rodney  contended  that  this  objection  was  within  the  principle 
of  Roberts  vs.  Rowan  et  al.,  2  Harr.  Rep.  314. 

/.  A.  Bayard,  contra. — The  party  is  here  estopped  to  deny  the 
right  to  sue  in  the  name  according  to  which  he  has  authorized  the 
plaintiff*  to  enter  judgment.  The  judgment  is  confessed  on  a  warrant 
of  attorney,  and  in  conformity  with  it.  K  a  suit  was  brought  on  this 
note,  it  would  have  to  be  in  the  name  of  Huffman  &  Donoho,  and 
not  by  other  persons  trading  under  that  name;  and  the  seal  estops 
the  defendant  from  objecting  to  the  suit,  in  the  name  of  which  he  has 
given  his  bond.  (3  Taunt.  Rep.  oOo;  3  East's  Rep.  Ill,  Scott  vs. 
Soans.)  This  judgment  is  in  conformity  with  the  warrant  of  attor- 
ney; it  could  not  have  been  otherwise. 

Rodney. — Both  of  the  cases  cited  are  cases  of  misnomer  of  the  de- 
fendants, and  of  the  christian  names  of  defendants.  This  is  for  an  er- 
ror in  the  plaintiff's  own  names.  They  surely  knew  their  own 
names.  The  act  does  not  require  the  judgment  to  be  in  the  same 
names  with  the  warrant,  but  at  the  suit  of  the  plaintiff  in  such  note. 
"We  could  not  have  taken  execution  against  Huffman  &  Donoho. 

Bayard. — If  judgment  be  confessed,  in  no  case  can  the  party  con- 
fessing object  to  it  the  want  of  formality  in  stating  his  own  name. 

By  the  Court: 

Harrington,  Justice: — The  rule  as  to  joint  defendants  is,  that  they 
viust  be  joined;  but  advantage  can  be  taken  of  the  non-joinder  only 
by  plea  in  abatement,  unless  the  pleadings  show  that  there  are  other 
parties  jointly  liable.    (1  Chit.  Plead.  32;  1  Sound.  Rep.  291,  b.  note  4.) 

As  to  actions  by  one  of  several  persons  jointly  entitled,  all  the 
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obligors  or  covenantees  in  bonds  or  deeds  ought  to  join  in  the  action 
if  alive:  and  if  dead,  that  fact  ought  to  be  averred.  (5  Rep.  18;  1 
Saiiiid.  Kcp,  291,  b.  n.  4;  1  Chit.  Plead.  7.)  If  one  only  sues,  the 
defendant  may  crave  oyer  and  demur,  or  plead  non  est  factum,  and 
rake  advantage  of  it  under  that  plea;  or  if  it  appears  on  the  face  of 
the  declaration,  it  would  be  fatal  in  arrest  of  judgment.  In  ac- 
tions of  assumpsit,  if  only  one  of  several  persons  who  ought  to  join 
bring  the  action;  the  defendant  may  take  advantage  of  it  on  non-as- 
siniipsit.  according  to  the  settled  decisions,  though  contrary  to  the 
}trinciple  of  the  case  of  Rice  vs.  Shute,  5  Burr.  Rep.  2613.  In  ac- 
tions of  tort  the  defendant  must  plead  such  non-joinder  in  abatement. 
(1  Sannd.  Rep.  291,  b.  4;  1  Chit.  Plead.  8,  note  32.) 

But  this  case  does  not  fall  within  any  of  these  principles.  The 
objection  is  here  taken  not  by  plea  in  abatement  or  even  by  plea  to 
the  action.  The  question  for  us  is,  whether  the  judgment  in  favor 
of  Huffman  &  Donoho  is  sustained  by  the  note  and  power  of  attorney 
authorizing  the  confession,  both  of  which  are  in  the  name  of  Huff- 
man &  Donoho.  On  this  point  we  do  not  see  that  there  is  any  error 
in  the  entry  of  the  judgment.  Even  after  verdict,  it  would  be  pre- 
sumed that  Huffman  &  Donoho  was  the  real  name  of  the  party  plain- 
tiff. (See  Morse  vs.  Chase  &  Co.,  4  Waits'  Rep.  456;  and  Porter  ct 
al  vs.  Cresson,  Wistar  &  Co.,  10  Serg.  &  Rawle  257,)  in  the  former 
of  which  the  court  presumed  after  verdict  that  Joseph  L.  Chase  & 
Co.,  and  in  the  latter  Cresson,  Wistar  &  Co.,  were  the  real  names 
of  the  parties  plaintiff.  (See  also  5  Gill  &  Johns.  Rep.  412.)  The 
latter  case  goes  further  and  attacks  the  distinction  between  plaintiffs 
and  defendants  in  reference  to  the  mode  of  objecting  the  want  of 
proper  parties,  as  having  "no  principle  for  its  foundation,  and  time 
and  good  sense  will  finally  prevail,  and  require  equally  in  both  cases, 
that  defendant  should  take  advantage  of  it  by  plea  in  abatement.'* 
The  argument  of  the  learned  editor  of  Saunders'  Reports,  before  re- 
ferred to,  has  a  strong  tendency  the  same  way;  though  it  admits  the 
distinction  to  have  been  established  by  numerous  cases. 

If,  however,  after  verdict  in  an  action  of  assumpsit  by  Huffman  & 
Donoho,  the  court  would  presume  this  to  be  a  real  name,  we  must 
on  stronger  grounds  presume  in  favor  a  judgment  authorized  by  the 
defendant  in  this  form,  and  confessed  upon  a  note  given  to  the  plain- 
tiff by  that  name.  Judgment  affirmed. 

/.  A.  Bayard,  for  plaintiff. 

Rodney,  for  defendant. 
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WILLIAM  M001?E  vs.  AMOR  FKAME. 

The  jurisdiction  of  a  justice  of  the  peace  to  try  an  action  founded  on  a  lost 

note  affirmed. 

Certiorahi  to  a  justice  oi"  the  peace. 

Kecord.  Amor  Frame  vs.  William  Moore;  action  on  a  lost  note; 
debt  $15  41.  November  IG,  1841,  summons,  appearance,  trial  by 
referees,  report  and  judgment  for  plaintiff  for  $15  38. 

The  exception  was,  that  the  cause  of  action  was  not  cognizable 
before  a  justice  of  the  peace. 

The  defendant  also  alledged  diminution,  because  the  magistrate 
had  not  returned  the  special  cause  of  action  by  certifying  whether 
any  copy  or  description  in  writing  of  the  alledged  lost  note  was  filed, 
and,  if  so,  returning  the  same. 

Wbitclcy,  for  plaintiff  below. — The  cause  of  action  was  properly 
within  the  magistrate's  jurisdiction.  An  action  may  be  had  at  law 
on  a  lost  bill  or  note.  (Chitfy  on  Bills,  127-9,  (290;)  12  Mod.  310;  1 
Barn.  &  Adol.  538.) 

/.  A.  Bayard,  for  defendant. — Wherever  the  party  is  entitled  to 
indemnity  there  cannot  be  a  suit  at  law,  for  a  court  of  law  cannot 
enforce  indemnity.  A  note  payable  to  the  holder,  or  so  indorsed  as 
to  be  transferable  to  a  bona  fide  holder,  cannot  be  sued  upon  in  a 
court  of  law  if  lost  before  due,  although  indemnity  has  been  tender- 
ed. (1  Chitty  on  Bills,  198;  2  Camp.  211,  Pier  son  vs.  Hutchinson.) 
The  record  in  this  case  ought  to  have  set  out  the  note,  so  as  to  show 
whether  it  was  such  as  entitled  the  party  to  indemnity.  It  does  not 
show  enough  to  sustain  the  action. 

IVItitclcy. — The  cause  of  action  was  cognizable  before  the  magis- 
trate generally;  under  certain  circumstances  the  suit  might  have  been 
defeated,  as  where  it  appeared  that  the  note  was  of  a  particular  de- 
scription, and  was  lost  before  due.  But  the  court  will  not  presume 
this.  They  will  rather  presume  in  support  of  the  record.  An  action 
at  law  may  well  be  brought  on  a  lost  note.  This  is  such  an  action, 
and  there  was  an  appearance,  trial  by  referees,  report  and  judgment 
for  the  plaintiff.  Had  the  suit  been  open  to  the  objections  now  made, 
it  is  fair  to  presume  they  would  have  been  made  below.  It  is  not 
the  case  of  a  want  of  jurisdiction,  where,  I  admit  every  thing  must 
appear  by  the  record  that  is  necessary  to  give  the  jurisdiction,  (3 
Harr.  Rep.  345;)  but  it  is  a  case  of  admitted  jurisdiction,  with  alledg- 
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ed  circumstances  of  defence,  to  take  it  out  of  the  cognizance  of  this 
or  an}'  other  court  of  law.     These  Mere  matters  of  evidence  l)elo\v. 

If  a  fuller  record  would  have  shown  this  state  of  things,  the  plain- 
tiff in  the  certiorari  should  have  acted  on  his  allegation  of  diminu- 
tion, and  brought  up  a  more  perfect  record. 

Judgment  affirmed. 

IVIiitclcy,  for  plaintiff. 

/.  A.  Bayard,  for  defendant. 


THO]!irAS  C.  CHANDLER  and  wife,  appellants  rs.  MARY  WOOD- 
WARD, respondent. 

A  direction  to  executors  to  set  apart  $3,000  out  of  the  testator's  "  estate,"  the 
interest  of  which  sum  was  to  be  annually  paid  to  his  widow,  is  not  such  a 
devise  of  real  estate  to  the  widow  as  will  bar  her  dower,  though  the  will 
also  directed  a  sale  of  both  real  and  personal  estate. 

Appeal  from  the  decree  of  the  Orphans'  Court  of  X.  Castle  county. 

Samuel  Woodward  died  seized  of  land  in  N.  Castle  county,  leaving 
a  widow,  Mary  Woodward,  and  four  daughters,  of  whom  the  appel- 
lant's wife  is  one.  He  devised  as  follows: — "My  will  is  that  my  execu- 
tors set  apart  the  sum  of  $3,000  out  of  my  estate,  the  interest  of  which 
they  or  either  of  them  are  to  receive  and  pay  over  to  my  said  wife,  an- 
nually and  every  year  during  the  period  of  time  that  she  remains  my 
widow;"  and  that  immediately  after  his  decease,  his  personal  and 
real  estate  should  be  sold  by  his  executors,  and  all  thd  proceeds 
arising  from  said  sale,  both  personal  and  real,  with  other  monies 
remaining,  either  on  band  or  owing  at  the  time  of  his  decease,  should 
be  equally  divided  amongst  his  said  four  daughters;  and  in  case 
either  of  them  should  die  before  the  testator's  decease,  then  such 
share  to  descend  to  their  children  in  equal  portions.  The  testator 
was  possessed  of  a  considerable  personal  estate,  enough  to  pay  all 
debts  and  legacies,  and  furnish  the  said  fund  of  $3,000,  without  re- 
sorting to  the  real  estate. 

The  Orphans'  Court  decided  that  the  bequest  of  the  interest  on  the 
$3,000,  so  set  apart  by  the  testator,  was  not  a  devise  of  a  portion  of 
the  real  estate  of  the  testator  within  the  meaning  of  Dig.  168;  and 
that  said  bequest  was  not  to  be  taken  in  bar  of  dower. 

"Sec.  3.  If  a  testator  after  the  passing  of  this  act  shall  devise  to 
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his  wife  any  portion  of  his  real  estate,  such  devise  shall  be  deemed 
and  taken  to  be  in  lieu  and  bar  of  her  dower  out  of  the  estate  of  her 
deceased  husband,  in  like  manner  as  if  the  same  were  so  expressed, 
unless'such  testator  shall  by  his  last  will  and  testament  declare  other- 
wise; any  law,  usage  or  custom  to  the  contrary  notwithstanding." 
{Digest  168.) 

Mr,  Chandler,  for  appellants. — 1.  This  devise  of  the  interest  of 
$3,000  is  a  portion  of  the  real  estate  within  the  meaning  of  the  law. 
The  evident  intention  was  to  mingle  all  his  property  and  convert  it 
into  money;  and  if  any  part  of  it  was  real  property,  it  would  make 
the  same,  under  the  law,  a  substitute  for  the  dower.  The  construc- 
tion must  be  similar  (by  analogy)  to  cases  under  the  mortmain 
laws.  They  provide  that  corporations  shall  not  take  real  estate  by 
devise,  and  this  is  to  protect  real  estate  on  account  of  its  dignity. 
Yet  in  the  construction  of  these  acts,  it  is  held  that  money  directed 
to  be  laid  out  in  land  shall  be  considered  as  land;  and  land  directed  to 
be  turned  into  money  is  treated  still  as  land.     (4  Ves.  430;  10  ib.  41.) 

It  was  the  evident  intention  of  the  testator  to  provide  for  his  widow; 
and  as  it  was  necessary  for  him  to  make  the  provision  in  money,  or 
defeat  his  main  intention  of  selling  his  lands;  having  made  this  pro- 
vision and  ordered  the  sale,  the  necessary  inference  is,  that  he  meant 
the  pecuniary  provision  to  be  a  substitute  for  the  dower. 

2.  The  term  "estate"  means  the  interest  in  the  land. 

Mr.  Wales,  for  appellee. — The  rule  that  dower  is  most  highly 
favored  in  law  is  founded  in  reason  and  policy;  the  widow  is  a 
meritorious  and  the  most  meritorious  claimant  of  one-third  of  both 
real  and  personal  estate.  Such  a  claim  is  not  to  be  put  on  a  footing 
with  claims  against  the  acts  of  mortmain,  which  were  passed  to  pre- 
vent frauds  on  persons  in  extreme  sickness. 

There  is  no  devise  of  real  estate  or  any  portion  of  real  estate  by  this 
will;  no  intention  expressed  of  taking  away  any  right  to  the  real  es- 
tate. In  order  to  divest  the  title  to  dower  the  intention  must  be  clear 
on  the  face  of  the  will.  Every  testator  is  supposed  to  know  his  own 
rights,  and  the  rights  of  others  affected  by  his  will.  If  he  means  to 
divest  a  title  to  dower  he  must  do  it  plainly. 

What  was  the  law  i)revious  to  the  act  of  1816?  A  devise  of  a 
portion  either  of  real  or  personal  estate  to  a  dowress  did  not  defeat 
dower,  unless  given  expressly  in  lieu  of  dower;  or  is  clearly  neces- 
sary to  effect  the  general  intention.  (2  Johns.  Ch.  Rep.  448,  450.) 
A  direction  to  sell  the  farm  is  not  sufficient  in  itself.     A  bequest  of  t 
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sum  of  money  was  never  held  to  be  a  bar  of  dower.  (4  Johns.  Cli. 
Rep.  y.)  The  rule  is,  that  the  widow  takes  both  the  bequest  and 
the  dower,  unless  the  estate  will  not  support  both,  or  it  clearly  ap- 
pears to  have  been  the  intention  not  to  give  both. 

This  is  neither  a  devise  of  real  estate,  nor  a  charge  upon  real  es- 
tate. The  land  might  be  sold  clear  of  any  charge  created  by  the 
will,  but  not  clear  of  the  paramount  claim  of  dower. 

What  expression  is  there  in  the  will  to  show  that  the  interest  of 
of  this  fund  should  be  a  substitute  for  dower?  There  was  enough 
personal  estate  to  create  such  a  fund.  The  bequest  is  only  of  the 
interest  of  $3,000  during  widoivhood;  in  bar  as  they  say  of  dower  in 
his  real  estate  during  life.  (5  Barn.  &  Aid.  18;  7  Eng.  Com.  Law  Rep. 
8.)  This  bequest  is  in  connection  with  legacies,  and  before  the  men- 
tion of  real  estate.  (5  Taunt.  Rep.  204-5-6;  1  Com  Law  Rep.  104-5-G.) 
The  direction  to  sell  his  real  estate  is  not  sufficient  to  show  any 
intent  to  bar  the  dower.  The  direction  is  to  sell  all  his  interest,  &c. 
His  estate  was  subject  to  dower,  and  might  be  sold  in  fee  simple,  sub- 
ject to  dower.  The  act  of  181 G  in  this  respect  applies  only  to  de- 
vises of  land,  and  to  devises  of  real  estate  to  the  widow.  What  claim 
has  this  widow  on  this  real  estate?  Her  dower  might  in  this  way  be 
divested  and  the  widow  turned  round  to  the  personalty,  with  all  the 
risks  of  its  insufficiency,  for  her  election  must  be  made  at  once. 

/.  A.  Bayard,  in  reply. — The  question  now  for  consideration  is 
whether  there  is  in  this  will  a  bequest  of  real  estate  within  the  mean- 
ing of  the  act  of  1816,  and  if  there  is,  whether  it  expressly  appears 
by  the  will  that  the  testator  did  not  intend  to  make  it  a  substitute  for 
dower.  The  act  of  1816  was  designed  to  change  the  common  law. 
At  common  law  a  bequest  of  either  real  or  personal  property  was  no 
bar  of  dower,  unless  it  was  expressed  to  be  in  lieu  of  dower.  The 
legislature  in  1816,  saw  fit  to  change  this  common  law  principle  as 
it  respects  the  real  estate,  and  provided  that  wherever  there  is  a  de- 
vise of  any  portion  of  real  estate,  the  presumption  shall  be  contra- 
T\,  and  she  shall  be  put  to  her  election  to  take  either  bequest  or 
dower  unless  it  expressly  appears  he  meant  to  give  her  both. 

The  question  then  is — is  there  here  a  devise  of  the  real  estate  or 
any  part  of  it.  If  there  is,  the  onus  is  upon  the  widow  to  show  that 
this  was  not  intended  to  bar  dower.  On  this  question  the  principle 
of  the  mortmain  acts  applies.  A  legacy  charged  on  land,  is  land:  a 
bequest  of  land  to  be  .sold,  and  the  proceeds  applied  to  a  prohibited 
purj)ose,  is  prohibited  as  much  as  a  bequest  of  the  land  itself. 
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Within  the  meaning  of  the  act  of  1816,  any  bequest  which  the 
widow  may  in  any  way  enforce  against  the  land,  is  a  bequest  of  u 
part  of  the  land.  The  right  to  proceed  against  the  real  estate  is  a 
part  of  that  real  estate:  that  which  affects  the  land  is  a  devise  of  the 
land.  Nor  is  this  affected  by  the  accident  of  whether  the  personal 
estate  turns  out  to  be  sufficient  or  not;  the  inquiry  is,  whether  the 
testator  has  bequeathed  the  land  or  any  portion  of  it;  and  if  he  has 
devised  any  interest  in  it,  or  charge  upon  it,  or  power  over  it,  this 
comes  within  the  act;  and  if  the  widow  takes  it  she  must  give  up  her 
dower,  or  show  that  her  husband  meant  that  she  should  have  both. 
Suppose  there  had  been  a  failure  of  the  personalty  to  raise  the  $3,000, 
would  any  one  doubt  that  they  would  have  to  sell  the  land  to  raise 
it?  Yet  the  question  does  not  depend  on  the  sufficiency  of  the  per- 
sonal estate.  All  his  estate  is  directed  to  be  sold,  and  by  force  of 
the  will  it  all  becomes  personal  in  the  hands  of  the  executors.  And 
if  the  widow  in  any  event  can  compel  a  resort  to  the  land  to  satisfy 
the  will,  it  is  a  devise  of  the  land.  It  is  in  this  sense  a  charge  on  the 
land — not  in  the  hands  of  the  executors — ^but  which  may  require  a 
sale  of  the  land  for  the  purposes  of  the  charge. 

The  construction  can  never  depend  on  the  amount  of  the  personal 
property,  otherwise  we  would  always  inquire  into  the  condition  of 
the  personalty  to  find  out  what  is  the  legal  construction  of  the  will. 
It  cannot  be  made  to  depend  upon  a  subsequent  fact — on  a  condi- 
tional matter — perhaps  a  fluctuating  matter.  For  the  personalty 
might  be  sufficient  at  the  death  of  the  testator  and  not  at  the  end  of 
the  year,  when  the  bequest  would  be  demandable.  In  other  words, 
the  decision  of  the  court  shortly  after  the  death  of  the  testator  might 
be  that  the  devise  was  in  bar  of  dower,  and  the  same  court  might 
have  to  decide  a  year  later,  if  the  personal  property  becomes  insuf- 
ficient, even  if  an  executor  were  to  run  away  with  it,  that  the  devise 
was  not  a  bar  of  dower.  This  practical  absurdity  proves,  that  the 
construction  cannot  depend  on  any  such  fact;  but  on  the  question 
whether  the  testator  has  given  the  widow  a  power  to  have  the  land 
sold  for  the  purposes  of  the  bequest;  if  she  has,  it  is  a  bequest  of  a 
part  of  the  real  estate  within  the  meaning  of  the  act  of  1816,  and 
must  be  taken  to  be  in  bar  of  dower. 

But  in  this  case  the  realty  is  to  be  sold  at  all  events,  without  re- 
ference to  the  amount  of  the  personal  property;  the  land  is  to  be  sold; 
its  proceeds  are  to  be  mingled  with  the  personal  estate,  and  she  is  to 
derive  an  interest  out  of  both.     It  is  then  a  part  of  both;  and  if  any 
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l»ait  of  the  realty  be  devised  it  is  a  bar  of  dower,  or  at  least  i)uts  the 
willow  to  her  election  to  take  one  or  the  other. 

By  the  Court. — There  is  in  this  will  no  devise  to  the  widow  of  any 
jxirtion  of  the  real  estate  of  the  testator,  within  the  meaning  of  tiie 
act  of  assembly,  so  as  to  put  the  widow  to  her  election  between  the 
«h)wer  and  the  estate  devised.  The  bequest  is  of  personalty,  and  may 
be  exclusively  satisfied  out  of  the  personal  estate.  It  is  a  bequest  of 
the  interest  of  $3,000,  to  secure  the  payment  of  which  a  fund  is  set 
ai)art  out  of  the  testator's  "estate;"  but  as  to  the  real  estate,  no  por- 
tion of  that  is  devised  to  the  widow,  nor  could  she  get  any  portion  of 
it  in  case  she  should  prefer  the  bequest  in  the  will  to  her  dower. 
The  title  to  dower  is  an  interest  in  the  realty;  it  is  a  right  to  have 
a  third  part  of  the  lands,  &c.,  specifically  laid  oif,  and  our  intestate 
act  requires  that  it  shall  be  always  laid  olf.  The  law  not  only  favors 
dower,  but  dower  in  this  particular  form;  in  the  shape  of  land  or  real 
estate  as  a  more  permanent  and  safer  provision  for  the  widow.  It 
is  most  probable  then,  that  when  the  legislature  provided  that  in  case 
the  testator  should  "devise  to  his  wife  any  portion  of  his  real  estate," 
it  should  be  taken  to  be  in  lieu  of  dower,  they  meant  precisely  a  di- 
Z'isc  of  the  real  estate,  a  provision  for  the  widow  in  kind  like  that 
which  the  law  so  ^uch  favors  and  prefers;  and  that  they  did  not 
mean  a  mere  pecuniary  bequest  of  a  legacy,  though  the  proceeds  of 
the  land  might  be  called  in  to  secure  payment  of  such  legacy. 

The  question  is  not  now  whether  there  is  such  a  repugnance  or 
conflict  between  the  legacy,  and  the  subsequent  direction  to  sell  the 
land  in  part  for  securing  the  legacy,  as  will  on  general  principles  re- 
quire the  widow  to  carry  out  the  will  in  whole  or  abandon  all  her 
interest  under  it;  but  it  is  simply  upon  a  construction  of  the  act  of 
181(i,  whether  this  will  contains  any  devise  to  the  wife  of  any  por- 
tion of  the  real  estate  of  the  testator,  such  as  by  the  third  section  of 
that  law  is  to  be  taken  per  se  in  lieu  and  bar  of  dower,  as  if  the  same 
were  so  expressed.  We  think  it  does  not,  and  that  the  decree  of  the 
Orphans'  Court  ought  id  be  affirmed. 

Decree  affirmed. 

Chandler  and  /.  A.  Bayard,  for  appellants. 

Wales,  fop  respondents. 
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KEZIAII  llOJilNSOX  vs.  JOEL  K013INS0X,  Adm'r.  of  Charles  Kob- 

inson,  deceased. 

A  distributive  balance  appearing  on  an  administration  account  passed  before 
the  register,  falls  under  the  seventh  class  in  the  distribution  of  personal 
assets,  as  a  debt  due  by  obligation. 

The  action  of  the  register  in  settling  administration  accounts  is  not  the  judg- 
ment or  decree  of  a  court  of  equity  for  the  payment  of  money,  within  the 
meaning  of  tlie  law  which  directs  the  order  of  payment  of  debts  by  an  ex- 
ecutor or  administrator. 

Questions  reserved  by  the  Superior  Court,  New  Castle  county,  for 
hearing  before  all  the  judges. 

An  award  was  made  in  an  amicable  action,  at  the  suit  of  Ke- 
ziah  liobinson  against  the  defendant,  Joel  Robinson,  administrator  of 
Charles  Kobinson,  deceased,  on  the  18th  of  May,  1841,  and  judgment 
of  assets  thereon  rendered  on  the  24th  of  May,  1841.  Charles  Rob- 
inson was,  in  his  lifetime,  executor  of  Valentine  Robinson,  deceas- 
ed; and  the  cause  of  action  in  said  award  was  plaintiff's  share  (as  a 
child  and  legatee,)  of  the  residue  of  V.  Robinson's  estate,  as  ascer- 
tained by  the  distributive  account  passed  before  the  register  for  New 
Castle  county  in  October,  1838.  The  defendant  had  assets  in  his 
hands  arising  from  the  sale  of  V.  Robinson's  real  estate  by  the 
sheriff,  amounting  to  $722  13;  and  personal  assets  amounting  to 
$300.  Charles  Robinson  left  other  debts  to  a  large  amount;  among 
others  a  debt  due  to  James  Goodly,  by  promissory  notes,  upon 
which  judgment  of  assets  was  confessed  by  the  said  Joel  Rob- 
inson, as  administrator,  on  the  22d  of  May,  1841,  in  the  Superior 
Court.  The  assets  were  not  sufficient  to  pay  Goodly's  judgment  and 
other  claims  of  equal  degree,  and  also  to  pay  the  aforesaid  judgment 
of  the  plaintiff,  obtained  for  the  award. 

The  question  submitted  was,  whether  the  debt  due  to  plaintiff  on 
the  distributive  account  passed  before  "the  register  was  entitled  to 
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payment  out  of  the  assets  of  Charles  Robinson's  estate,  in  preference 
to  the  debt  due  to  Goodly  on  promissory  note,  and  other  claims  of 
equal  degree. 

The  plaintiff's  counsel  made  the  following  points: — 1st.  That  the 
account  passed  by  Charles  Robinson,  as  executor  of  Valentine  Rob- 
inson, stating  the  respective  balances  due  to  the  legatees  of  the  said 
Valentine,  is  the  decree  of  a  court  of  equity  for  the  payment  of  mo- 
ney within  the  provisions  of  the  act  of  assembly  entitled  "An  act 
concerning  the  probate  of  wills,  and  the  administration  of  the  per- 
sonal estates  of  deceased  persons."  2d.  That  the  balance  due  on  an 
account  passed  before  the  register  of  wills,  to  the  residuary  legatees 
under  a  will,  is  a  bond  debt  of  the  executor. 

"Sec.  12.  An  executor  or  administrator  shall  pay  the  demands 
against  the  estate  of  the  deceased  according  to  the  following  order: 
first,  funeral  expenses;  second,  the  reasonable  bills  for  nursing  and 
necessaries  for  the  last  sickness  of  the  deceased;  third,  wages  of  ser- 
vants and  laborers  employed  in  household  affairs,  or  in  the  cultiva- 
tion of  a  farm;  but  no  servant  or  laborer  to  be  allowed  this  prefer- 
ence for  more  than  one  year's  wages;  fourth,  rent,  not  exceeding  one 
year's  rent;  rent  growing  due  may  be  claimed  at  the  election  of  the 
person  entitled  to  it  in  preference  to  rent  in  arrear;  fifth,  judgments 
against  the  deceased  and  decrees  of  a  court  of  equity  against  the  de- 
ceased for  the  payment  of  money;  sixth,  recognizances  and  obliga- 
tions of  record  for  the  payment  of  money;  seventh,  obligations  and  con- 
tracts under  seal;  eighth,  contracts  under  hand  for  the  payment  of  mo- 
ney or  delivery  of  goods,  wares  or  merchandise;  ninth,  other  demands. 

If  an  executor  or  administrator  after  the  expiration  of  six  months 
from  the  granting  of  letters  testamentary  or  administration,  without 
notice  of  a  demand  of  a  superior  order,  pay  a  demand  of  inferior  or- 
der, such  payment  shall  be  allowed,  notwithstanding  a  demand  of 
superior  order,  of  which  he  had  not  notice. 

Such  notice  need  not  be  by  action.  An  executor  or  administra- 
tor shall  be  deemed  to  have  notice  of  judgments,  decrees,  recogni- 
zances and  mortgages  of  record  in  the  county  wherein  the  letters 
are  granted,  unless  there  have  been  a  failure  to  insert  such  judg- 
ments, decrees,  recognizances  or  mortgages  in  the  alphabet  of  the 
docket  or  record  wherein  the  same  stand:  except  judgments  and  re- 
cognizances before  a  justice  of  the  peace,  of  which  and  also  of  debts 
of  record  in  another  county  an  executor  or  administrator  shall  not 
be  charged  with  notice,  unless  actual  notice  be  given." 
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Mr.  Attorney-general  Gilpin,  for  the  simple  contract  creditors. — 
1st.  In  my  view  the  notes  are  of  higher  grade  in  the  administration 
of  assets  than  the  balance  appearing  on  the  administration  account. 
An  account  passed  by  an  administrator  here,  is  of  tlie  same  charac- 
ter as  the  account  passed  in  England  before  the  ordinary,  which  only 
reports  certain  amounts  afterwards  to  be  disbursed  by  order  of  a 
court  of  equity.  The  administration  account  is  no  more  here.  I'he 
balance  upon  it  is  not  a  judgment  or  decree,  but  the  subject  of  an 
action,  and  the  evidence  of  claim.  It  will  be  said  that  the  register 
is  a  judge,  and  his  court  a  court.  Granted.  For  certain  purposes 
he  is  a  judicial  officer;  but  in  reference  to  this  matter  he  does  not  act 
in  a  judicial  capacity,  or  exercise  any  judicial  function.  The  execu- 
tor or  administrator  files  his  account,  without  notice  to  the  heirs  or 
next  of  kin;  it  is  an  ex  parte  proceeding,  altogether.  {Const:  Art.  6, 
Sec.  21.)  If  this  be  a  decree  of  a  court  of  equity,  where  is  the  pow- 
er to  enforce  it.  The  law  never  intended  that  in  the  settlement  of 
these  accounts  the  register  should  act  as  a  judge,  but  as  an  auditor, 
to  audit  and  settle  the  account.  The  constitution  distinguishes  be- 
tween these  characters  in  this  officer.  {Sec.  22.)  The  register  is  a 
judge,  and  sits  in  a  court  for  certain  purposes;  when  there  is  a  cause 
to  be  heard  and  decided,  a  case  litigated,  his  court  is  a  court  for  the 
trial  of  causes  within  his  jurisdiction;  but  for  other  purposes  {Sec.  21) 
he  acts  merely  as  an  accounting  officer,  to  audit  accounts  ex  parte; 
not  so  as  to  establish  any  right  by  judicial  decision,  othenvise  it  could 
be  enforced  by  the  same  authority.  Why  should  the  legislature^pro- 
vide  a  remedy  for  the  recovery  of  the  balance  so  ascertained  by  ac- 
tion of  assumpsit,  if  the  matter  had  been  already  adjudicated?  As 
to  the  distributive  account  I  do  not  refer  to  that,  but  to  the  adminis- 
tration accounts.  There  is  no  authority  for  passing  distributive  ac- 
counts by  the  register,  nor  any  right  or  obligation  arising  under  them. 
2d.  Is  this  balance  a  debt  due  by  obligation?  How?  The  adminis- 
trator gives  a  bond;  but  this  is  a  suit  not  upon  the  bond,  but  an  action 
of  assumpsit  to  recover  the  balance  appearing  on  this  account.  The 
bond  does  not  admit  any  thing  due  to  this  plaintiff,  nor  engage  to 
pay  her  any  thing.  It  is  a  general  obligation  of  the  administrator  to 
perform  his  duties. 

Mr.  Bayard,  contra. — 1st.  No  analogy  can  exist  between  the  settle- 
ment of  administration  accounts  in  England  and  here,  nor  can  any  ar- 
gument be  drawn  from  such  comparison;  for  the  settlement  of  accounts 
before  the  register,  and  their  effect,  are  fixed  by  our  constitution  and 
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laws.  But  if  gueli  coini)ari!;on  could  be  made,  there  exists  no  re- 
semblance. The  ordinary  is  no  judicial  officer;  he  does  not  settle 
the  account  or  audit  it.  It  is  filed  before  him  by  the  administrator, 
merely  as  the  statement  of  the  party,  and  he  is  required  by  his  bond 
to  file  it.  But  in  bur  practice  the  register  does  adjudge  and  decide 
mam'  things  in  the  settlement  of  this  account;  he  allows  or  refuses  to 
allow  the  items,  and  judges  of  the  vouchers,  and  his  decision  is  con- 
clusive, unless  appealed  from.  Now  this  is  judicial  action;  and  by 
the  constitution  this  officer  is  a  judge.  He  has  authority  to  decide 
what  is  due  from  the  administrator  and  to  whom.  It  is  no  answer 
to  this  to  say  that  he  cannot  enforce  payment  of  the  amount,  except 
through  another  proceeding.  The  question  is  not  one  of  remedy, 
but  what  is  the  character  of  the  settlement.  Is  it  not  the  judgment 
or  decree  of  a  court  of  equity?  If  it  be,  it  has  preference  in  the  or- 
der of  payment  of  debts.  If  the  power  to  enforce  payment  be  the 
criterion,  this  would  equally  exclude  the  decree  of  the  Orphans' 
Court  on  appeal  from  the  register,  from  the  character  of  a  decree  or 
judgment.  For  this  cannot  be  enforced  except  by  action  in  a  court 
of  law  on  the  administration  bond,  or  otherwise.  Yet  would  not  a 
sum  ascertained  by  the  Orphans'  Court  have  preference  in  the  ad- 
ministration of  assets?  Is  it  not  a  sum  due  by  judgment  or  decree? 
The  act  giving  preference  does  so  on  the  ground  that  a  sum  which 
has  been  investigated  by  a  court  of  justice  and  ascertained  by  judi- 
cial action,  is  of  higher  grade  than  a  mere  claim  not  adjudicated, 
and  the  reason  of  this  preference  applies  equally  to  the  decision  of 
the  register  in  settling  and  passing  accounts.  Under  the  constitution 
of  1792,  jurisdiction  was  given  to  the  Orphans'  Court  by  appeal  from 
the  setitence  or  decree  of  the  register.  By  the  amendment  of  1802, 
the  chancellor  had  appellate  jurisdiction  from  the  sentence  or  decree 
of  the  register,  settling  these  accounts.  These  words  would  be  with- 
out meaning  if  the  decision  of  the  register  be  not  a  sentence,  decree 
or  judgment;  and  the  late  constitution  is  a  proper  subject  of  reference 
in  the  construction  of  the  amended  constitution.  The  law  directing 
the  order  of  payment  of  debts  by  an  administrator,  prefers  "judg- 
ments against  the  deceased,  and  decrees  of  a  court  of  equity  against 
the  deceased  for  the  payment  of  monoy;  recognizances  and  obliga- 
tions of  record  for  the  payment  of  money,"  before  obligations  and 
contracts  under  seal,  or  contracts  under  hand  for  the  payment  of 
money  or  delivery  of  goods,  &c.  (Digest  225  §  12.)  Why  should 
the  legislature  give  a  preference  to  decrees  of  a  court  of  equity,  un- 
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less  they  meant  to  prefer  debts  ascertained  by  the  Orphans'  Court 
and  register,  as  well  as  decrees  in  chancery.  For  besides  these  there 
can  be  no  judgment  which  is  a  decree  of  a  court  of  equity,  and  the 
legislature  would  have  said  at  once  decrees  of  the  chancellor.  And 
without  this  construction  debts  ascertained  by  the  decree  of  the  reg- 
ister, or  even  by  the  decree  of  the  Orphans'  Court  on  appeal,  though 
fully  litigated  by  both  parties,  are  still  of  no  higher  grade  in  refer- 
ence to  the  administration  of  assets,  than  a  mere  book  account  or 
simple  contract  debt.  Within,  therefore,  both  the  policy  and  the  lan- 
guage of  the  act  of  assembly,  and  of  the  constitution,  a  debt  thus  as- 
certained is  entitled  to  preference  in  the  administration  of  assets,  to 
simple  contract  debts  which  have  never  been  submitted  to  judicial 
action.  2d.  The  other  point  has  been  made  by  me  more  for  the  pur- 
pose of  raising  the  question  to  have  it  settled,  than  because  I  have 
formed  any  decided  opinion  in  its  favor.  The  difficulty  I  have  is, 
that  though  this  should  be  regarded  as  a  debt  due  under  the  adminis- 
tration bond,  that  bond  is  taken  in  the  name  of  the  State,  and  it 
would  be  a  debt  due  to  the  State;  but  there  is  something  in  the  law 
which  looks  as  if  the  legislature  intended  to  i)rotect  such  debts  as 
this,  and  give  them  a  preference  as  bond  debts. 

The  judgment  of  the  court  was  pronounced  by  judge  Harrington. 

Harrington,  Justice: — The  constitution  makes  a  manifest  distinc- 
tion between  the  duties  of  the  register  as  an  accounting  officer,  and 
his  functions  as  a  judge  sitting  in  the  register's  court.  Section  31  of 
article  6,  regards  him  as  an  auditor  to  examine,  adjust  and  settle  ad- 
ministration accounts,  and  gives  an  appeal  from  this  settlement  to 
the  Orphans'  Court,  where  alone  these  accounts  can  be  questioned. 
Section  22  considers  him  for  certain  purposes  as  a  judge,  and  au- 
thorizes him  to  hold  a  court.  It  makes  provision  for  the  "litigation 
of  causes,"  and  requires  depositions  to  be  taken  down  as  a  part  of 
the  "proceedings  in  the  cause."  It  contemplates  parties  litigant  and 
adversary  proceedings,  neither  of  which  is  contemplated  or  practi- 
cally observed  as  to  the  matters  referred  to  in  section  21.  From 
this  court  the  appeal  is  to  the  Superior  Court. 

The  settlement  of  an  account  under  section  21,  is  not  a  decree  for 
the  payment  of  money. 

It  is  ex  parte.  Though  it  ascertains  an  amount  and  binds  the  admi- 
nistrator until  appealed  from,  it  is  no  decree  or  judgment  for  the  pay- 
ment of  money.  It  cannot  be  enforced  without  action.  Such  ac- 
tion cannot  be  founded  upon  it,  but  must  be  on  the  administration 
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bond,  or  in  assumpsit  on  the  administrators  general  liability,  or  un- 
der the  act  of  assembly  which  gives  the  action  of  assumpsit  to  the 
heir;  and  regards  the  settled  account  merely  as  the  evidence  of  the 
debt. 

If  this  be  a  decree  for  the  payment  of  money,  it  would  merge  the 
action  of  assumpsit  and  the  action  on  the  bond,  and  the  plea  would 
be  nul  tiel  record,  and  not  non-assumpsit,  non  est  factum,  or  nil  debet. 

In  the  distribution  of  assets  an  administrator  would  have  to  notice 
it,  if  properly  alphabeted,  without  action.  This  would  be  a  danger- 
ous principle,  as  well  as  new.  No  one  looks  into  the  register's  office 
for  judgments  or  decrees.  It  might  possibly  deprive  the  administra- 
tor of  the  power  of  showing  the  payment  of  debts  due  from  the  de- 
ceased, made  after  the  settlement,  though  the  law  says  that  this  shall 
be  a  sufficient  answer  to  the  demand  of  the  heir. 

It  would  give  this  mere  settled  account  priority  in  the  distribution 
of  essets  over  recognizances  and  obligations  of  record  for  the  pay- 
ment of  money,  as  well  as  obligations  and  contracts  under  seal, 
which  the  legislature  could  not  have  intended. 

It  cannot  be  a  decree  for  the  payment  of  money,  because  it  does 
not  ascertain  definitely  the  persons  to  whom  it  is  payable;  and  it 
would  be  dangerous  to  permit  the  register  in  this  ex  parte  proceed- 
ing to  try  this  question,  and  conclude  the  rights  of  the  heirs-at-law, 
or  persons  entitled  to  shares  of  the  estate.  The  constitution  does 
not  direct  the  register  to  distribute  the  balance,  but  only  to  adjust 
and  settle  the  accounts.  The  act  of  assembly  (Dig.  227,)  directing 
in  what  manner  the  residue  of  personal  estates  shall  be  distributed, 
has  reference  more  to  the  parties  entitled  and  their  rights,  than  to  tlie 
duty  of  the  register  in  ascertaining  who  these  parties  are.  This 
view  derives  force  from  the  condition  of  the  administration  bond, 
which  requires  the  administrator  to  distribiTte  and  pay  the  residue  to 
the  "persons  entitled,"  an  obligation  which  no  mistake  of  the  regis- 
ter in  passing  a  distributive  account  would  excuse.  If  that  act  au- 
thorizes the  register  to  pass  distributive  accounts,  it  is  safer  to  con- 
sider those  accounts  as  open  to  correction,  as  they  would  be  in  an 
adversary  suit,  than  to  regard  them  as  definitive  decrees,  though  ex- 
parte.  The  passing  such  accounts  is  not  the  settlement  or  adjust- 
ment of  an  administration  account,  but  something  subsequent  in 
which  the  administrator  has  no  interest,  right  or  duty,  and  as  to 
which  there  is  no  party  litigating  before  the  court.  This  act  if  it  be 
a  decree,  must  l)e  derived  from  a  constitutional  power  in  the  register 
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to  make  such  decree;  but  it  is  not  an  act  referred  to  or  authorized 
by  section  21  of  the  constitution.  If  there  be  error  in  any  such  dis- 
tributive account,  and  it  is  a  decree,  there  is  no  means  of  correcting 
it.  The  only  appeal  given  by  section  21,  is  to  the  Orphans'  Court, 
and  the  questions  to  be  tried  on  that  appeal  have  reference  only  to 
the  administration  accounts.  "Exceptions  may  be  made  by  persons 
concerned  to  both  sides  of  every  such  account." 

No  writ  of  error  would  lie  apart  from  the  constitution;  because  such 
writ  lies  only  where  the  proceedings  are  according  to  the  course  of  the 
common  law;  and  the  register's  court,  (if  in  this  matter  it  be  a  court,) 
is  a  summary  jurisdiction,  compounded  of  law  and  fact,  which  the 
Court  of  Errors  and  Appeals  could  not  try.  A  certiorari  would  not 
lie;  and,  if  it  would,  it  would  not  be  available,  for  the  error  would 
not  appear  on  the  face  of  the  record.  No  writ  of  error  is  given  by 
the  constitution;  and  it  follows  that  such  a  decree  could  not  be  cor- 
rected in  any  form. 

If  it  be  a  decree  there  is  no  means  of  enforcing  it,  either  original- 
ly or  after  appeal  to  the  Orphans'  Court,  but  by  action  founded  di- 
rectly upon  it;  which  would  not  open  this  question  as  to  the  rights  of 
other  parties  entitled  to  distributive  shares,  and  would  be  liable  to 
all  the  objections  before  stated.  Such  an  action,  besides  being  un- 
precedented in  our  courts,  would  contradict  the  decision  in  Davis  vs. 
Rawlins,  (ante  340;)  for  on  the  settled  doctrine  of  merger,  no  action 
of  assumpsit  can  be  maintained  on  the  general  liability  of  an  admi- 
nistrator, after  that  liability  has  been  fixed  by  a  judgment  or  decree; 
and  for  the  same  reason  it  would  prevent  any  action  on  the  adminis- 
tration bond. 

It  would  change  the  act  of  limitation  as  to  the  liability  of  the  ad- 
ministrator in  respect  to  such  settled  accounts,  which  is  six  years 
from  the  date  of  his  bond;  and  make  him  liable  to  an  action  founded 
on  the  decree  for  twenty  years  from  the  time  of  passing  the  accounts. 

The  law  (Dig.  22fi,)  did  not  intend  to  include  such  a  claim  as  this 
in  the  fifth  grade  as  a  judgment  or  decrep  for  the  payment  of  money, 
for  it  provides  no  means  of  notice  to  the  administrator;  and  though 
it  requires  him  to  take  notice  of  judgments  and  decrees,  it  expressly 
excuses  him  for  neglecting  to  notice  such,  if  there  has  been  a  failure 
to  insert  such  judgments,  decrees,  &c.,  in  the  alphabet  of  the  record 
or  docket  wherein  the  same  stand.  There  is  no  law  requiring  any 
alphabet  or  index  to  be  made  of  the  settlement  of  administration  ac- 
counts. 
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On  the  second  question  we  are  of  opinion  that  this  may  be  fairly  re- 
garded for  the  purposes  of  the  distribution  of  assets,  as  a  debt  due  by 
bond  or  obligation  under  seal.  It  is  secured  by  the  bond;  and  the 
proper  remedy  for  it  is  by  a  suit  on  the  bond.  The  sum  is  fixed  in 
respect  of  the  administrator  by  the  settlement  before  the  register,  if 
not  appealed  from,  and  by  the  Orphans'  Court  on  appeal;  and  the 
condition  of  the  bond  obliges  the  administrator  "to  pay  it  to  the  per- 
son, or  persons  respectively  entitled  to  receive  the  same."  It  does 
not  matter  that  this  bond  is  in  the  name  of  the  State,  for  the  same 
thing  is  true  of  "recognizances  and  obligations  of  record  for  the  pay- 
ment of  money,"  and  these  are  placed  by  the  act  in  a  grade  higher 
than  is  now  assigned  to  this  debt.  As  a  bond  debt  it  is  rightfully 
placed  in  a  rank  higher  than  simple  contract  debts  and  other  de- 
mands; and  the  placing  it  in  this  rank  will  in  no  respect  embarrass 
the  administration  of  assets,  for  the  notice  to  the  administrator  will 
be  by  action.  It  leaves  him  as  before  to  look  to  those  claims  which 
have  attained  the  high  rank  of  judgments  or  decrees  where  such 
claims  are  usually  recorded,  and  in  respect  to  which  the  law  fur- 
nishes him  with  easy  access,  by  requiring  correct  alphabets  to  be 
made,  and  excuses  him  from  any  neglect  in  noticing  such  as  are  not 
so  indexed.     (Dig.  394,  226.) 

The  chancellor  doubted  and  expressed  his  doubts  as  to  the  second 
point:  he  fully  agreed  as  to  the  first;  and  was  inclined  to  agree  as  to 
the  second,  on  the  ground  of  its  equity  and  justice. 

Ordered,  that  it  be  certified  accordingly. 

/.  A.  Bayard,  for  plaintiff. 

Gilpin,  for  defendants. 
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THE  STATE  vs.  JAMES  PHALEN  &  DANIEL  PAINE. 
P.  SHORT,  G.  W.  MAULL  &  E.  WELLS  vs.  The  same  defendants. 

The  act  of  1842  "  concerning  lotteries  "  is  unconstitutional. 

The  grant  of  lottery  privileges  to  certain  managers,  with  power  to  draw  until 

a  certain  sum  is  raised  beyond  all  expenses,  and  the  right  to  sell  the  grant, 

is  not  a  contract  between  the  State  and  the  managers. 
But  after  sale  of  this  privilege  for  a  valuable  consideration,  the  State  cannot, 

by  subsequent  legislation,  annul  or  vary  the  grant. 
Such  legislation  impairs  the  obligation  of  a  contract  made  by  authority  of 

the  State,  and  is  unconstitutional. 
The  imposition  of  a  tax  on  lotteries  is  constitutional.     The  taxing  power  is 

transcendental,  and  cannot  be  restrained  by  lottery  grants,  or  the  contracts 

under  them. 
An  act  cannot  be  supported  by  reference  to  the  taxing  power,  where  revenue  is 

a  mere  incident  to  other  objects.     It  must  be  a  clear  and  exclusive  exercise 

of  the  power  of  taxation. 
Hevenue  bills  must,  by  the  constitution,  be  exclusively  such. 

Questions  reserved  by  the  Superior  Court  for  hearing  before  all 
the  judges,  on  a  case  stated. 

The  first  of  these  suits  was  an  action  of  debt  brought  under  Sec. 
1,  of  the  "Act  concerning  lotteries,"  (9  Del.  Lazvs,  425,)  to  recover 
for  the  benefit  of  the  school  fund,  the  sum  of  ten  dollars  for  each 
drawing  of  a  lottery  by  the  defendants;  and  the  second  suit  was  by 
the  managers  of  the  Georgetown  lottery  to  recover  fifty  dollars  for 
each  drawing,  under  the  second  section  of  said  law. 

The  case  agreed  referred  to  the  Georgetown  lottery  act,  (7  Del. 
Laws,  131,)  authorizing  the  plaintiffs  in  the  second  suit  to  raise  $10,- 
000,  clear  of  all  charges  and  expenses  by  lottery,  and  stated  a  sale 
by  them  of  the  lottery  privileges  granted  by  that  act  to  defend- 
ants in  consideration  of  $1,  and  of  the  further  sum  of  $10,000,  to  be 
paid  in  ten  equal  semi-annual  instalments;  that  defendants  had  paid 
$6,000;  that  they  gave  bond  as  required  by  the  law;  that  defendants 
have  drawn  said  lottery  in  sundry  classes,  before  and  since  the  act 
of  1841,  and  have  neglected  and  refused  to  pay  the  sum  of  $10,  re- 
quired to  be  paid  by  the  first  section  of  said  act  on  the  said  classes 
drawn  since  the  passing  of  said  act;  or  the  sum  of  $50,  required  to 
be  paid  by  the  second  section  of  said  act. 

The  question  reserved  in  both  cases  was,  whether  the  act  of  1841 
is  contrary  and  repugnant  to  the  constitution  of  the  United  States, 
as  impairing  the  obligation  of  a  contract:  and,  in  the  first  case, 
whether  the  said  act  is  contrary  and  repugnant  to  the  constitution  of 
the  State  of  Delaware. 

VOL.  III.  56 
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The  contract  between  the  managers  and  defendants  was  dated 
14th  January,  1839.  It  recited  the  act  of  1827,  and  in  considera- 
tion of  one  dollar  paid,  and  for  the  further  consideration  of  $10,000 
to  be  paid  in  ten,  equal  semi-annual  payments  at  specified  times,  grant- 
ed, sold,  assigned,  &c.,  to  defendants  the  said  lottery,  for  the  term 
of  five  years  from  the  1st  of  March,  1839,  "and  all  the  power,  right 
and  authority,  given  and  granted  by  the  said  recited  act  of  assembly 
to  us  as  managers;"  and  it  provided  that  "if  James  Phalen  and 
Daniel  Paine  or  their  assigns,  should  be  prevented  by  judicial  or  legis- 
lative interference  from  drawing  said  lottery  in  the  State  of  Dela- 
ware, during  the  said  term  of  five  years,  then  this  contract,  if  they 
so  elect,  to  be  void  and  of  no  effect,  otherwise  to  remain  in  full  force 
and  virtue." 

(Extract  from  the  act  of  1837,  7  Del.  Laws  131.) 

"Sec.  1.  It  shall  be  lawful  to  institute,  carry  on  and  draw  a  lottery, 
in  one  or  more  classes,  for  the  purpose  of  raising,  clear  of  all  charges 
and  expenses,  ten  thousand  dollars,  to  be  paid  to  the  managers  here- 
after named,  or  to  the  majority  of  them  or  the  survivors  of  them,  or 
a  majority  of  the  survivors,  or  any  other  person  whom  they  shall 
appoint  to  receive  the  same,  to  be  applied  by  such  managers  to  the 
building  an  academy  and  masonic  hall  in  the  town  aforesaid,  and 
the  balance,  if  any,  to  tlie  finishing  St.  Paul's  Episcopal  church  in 
said  town. 

Sec.  2.  That  Jehu  Stockley,  Thomas  Kobinson,  sen'r.,  and  Philip 
Short,  Esquires,  be  and  are  hereby  appointed  managers  of  said  lot- 
tery; and  they,  or  a  majority  of  them,  or  the  survivors  of  them,  or  a 
majority  of  the  survivors,  shall  have  power  and  authority  to  conduct 
and  draw  said  lottery,  and  the  different  classes  thereof,  to  devise  and 
determine  the  scheme  thereof,  to  appoint  any  agent  or  agents  for  the 
sale  of  tickets  or  othenvise,  and  to  do  all  acts  requisite  for  effecting 
the  premises. 

Sec.  3.  That  the  managers  aforesaid,  or  a  majority  of  them,  or 
the  survivors  of  them,  or  a  majority  of  the  survivors,  shall  have 
power  and  authority  to  sell  or  dispose  of  said  lottery,  or  any  class 
or  classes  thereof:  and  the  person  or  persons  to  whom  any  such  sale 
or  disposal  shall  be  made,  may  exercise  in  relation  to  the  said  lot- 
tery, or  the  class  or  classes  thereof  so  sold  or  disposed  of,  the  power 
and  authority  herein-bcfore  conferred." 

(Extract  from  the  act  of  1841,  9  Del.  Laws  425-0.) 

"Whereas,  the  drawing  of  lotteries  now  under  contract,  and  au- 
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thorized  by  acts  of  the  legislature  of  this  State,  cannot  at  present  be 
prohibited,  but  may  be,  and  it  is  expedient  should  be,  regulated: 

Sec.  1.  Be  it  enacted,  &c.,  That  from  and  after  the  fifteenth  day 
of  March  next,  the  contractor  or  contractors  for  any  lottery  author- 
ized by  any  law  of  this  State,  or  drawn  within  this  State,  whether 
acting  as  manager  or  managers,  or  as  agent  or  agents  for  any  mana- 
ger or  managers,  shall  immediately  upon  the  drawing  of  each  and 
every  scheme  or  class  of  such  lottery,  or  within  ten  days  thereafter, 
pay  the  sum  of  ten  dollars,  for  each  and  every  scheme  or  class  so 
drawn,  to  the  trustee  of  the  school  fund,  to  be  applied  to  and  for  the 
benefit  of  'The  fund  for  establishing  schoMs  in  the  State  of  Dela- 
ware/ "  "And  in  case  of  the  neglect  or  refusal  of  such  contractor 
or  contractors,  to  make  such  payment  or  payments  as  aforesaid,  it 
shall  be  the  duty  of  the  trustee  of  the  school  fund,  and  he  is  hereby 
authorized  and  required,  to  recover  the  same,  by  an  action  of  debt 
to  be  instituted  in  the  name  of  the  State,  either  before  some  justice 
of  the  peace  of  the  county  where  such  drawing  shall  have  been  made, 
or  before  the  Superior  Court;  and  in  such  action,  full  costs  of  suit 
shall  be  recovered;  any  law  to  the  contrary  notwithstanding.  And 
such  contractor  or  contractors  so  neglecting  or  refusing,  are  hereby 
prohibited  from  setting  up  or  drawing  thereafter  any  further  or  other 
scheme  or  class  of  such  lottery  as  aforesaid,  under  a  fine  of  five  hun- 
dred dollars,  for  each  scheme  or  class  drawn  contrary  to  this  pro- 
hibition; to  be  recovered,  &c." 

"Sec.  2.  And  be  it  enacted,  That  from  and  after  the  fifteenth  day 
of  March  next,  the  contractor  or  contractors  for  any  lottery  autho- 
rized by  any  law  of  this  State,  whether  acting  as  manager  or  mana- 
gers, or  as  agent  or  agents  for  any  manager  or  managers,  shall,  im- 
mediately upon  the  drawing  of  each  and  every  scheme  or  class  of 
such  lottery,  or  within  ten  days  thereafter  pay,  clear  of  all  commis- 
missions,  costs,  charges  and  expenses  whatsoever,  the  sum  of  fifty 
dollars,  on  each  and  every  scheme  or  class  so  drawn,  to  the  person 
or  persons  authorized  to  receive  the  fund  to  be  raised  by  such  lot- 
tery; and  shall  be  applied  by  such  person  or  persons  towards  pay- 
ment of  the  sum  to  be  raised  by  such  lottery,  and  to  the  sum  or  sums 
stipulated  to  be  paid  by  such  contractor  or  contractors." 

Rogers  and  Ridgely,  for  the  State,  contended  that  the  law  of  1841 
was  constitutional.  The  State  has  an  unlimited  power  of  taxation 
over  the  persons  and  property  within  its  jurisdiction,  except  where 
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it  is  restrained  by  the  constitution  of  the  United  States,  or  its  own 
constitution.  The  power  in  reference  to  this  matter  is  not  interfered 
with  by  the  constitution  of  the  United  States,  nor  by  the  constitution 
of  Delaware,  unless  by  Sec.  14,  Art.  1.  Const.  Del.  (8  Del.  Laws,  p. 
8,)  which  directs  that  no  matter  or  clause  whatever,  not  immediately 
relating  to  and  necessary  for  raising  revenue,  shall  be  in  any  man- 
ner blended  with  or  annexed  to  a  bill  for  raising  revenue.  This  has 
reference  more  to  the  mode  of  exercising  the  taxing  power  than  to 
the  power  itself.  The  objection  is,  that  this  is  a  bill  for  raising  reve- 
nue, and  that  matters  are  blended  with  it  not  relating  to  that  subject. 
If  this  be  a  revenue  bill  because  money  is  raised  by  it,  then  it  is  ex- 
clusively a  revenue  bill,  and  there  is  no  other  matter  mixed  with  it. 
In  this  respect,  all  lottery  grants  are  bills  for  raising  money  either 
for  the  State  or  for  objects  of  the  State's  bounty.  If  such  acts  are 
to  be  regarded  as  revenue  bills,  the  principle  must  apply  to  many 
other  laws;  such  as  the  act  imposing  duties  on  retailers  of  foreign 
goods,  wares  and  merchandise;  and  the  law  requiring  pedlars  to  take 
out  licenses.  The  criminal  code  itself  raises  mon«y  for  the  State  in 
the  shape  of  fines  and  forfeitures.  The  act  imposing  a  tax  on  com- 
missions of  civil  officers;  all  charters  of  banking  companies,  rail- 
roads, &c.,  raise  revenue  incidentally,  without  being  revenue  bills  in 
the  constitutional  meaning  of  that  term.  (4  Peters'  Rep.  514;  3  Pe- 
ters' Dig.  620.)  In  all  these  cases  if  the  fact  that  money  is  raised 
for  the  State,  or  a  tax  laid  by  the  State,  makes  them  revenue  bills, 
they  are  unconstitutional  and  void,  for  mingling  other  matters  not 
immediately  relating  to  or  necessary  for  raising  revenue. 

Does  the  act  of  1841  violate  the  constitution  of  the  United  States 
(10  Sec.  1  Art.,)  by  impairing  the  obligation  of  a  contract? 

A  contract  implies  mutual  obligation.  It  transfers  some  right  and 
raises  some  duty.  This  act  raises  no  contract  between  the  State 
and  managers.  It  is  a  grant,  without  any  consideration,  of  the 
bounty  of  the  State  to  a  particular  object;  and  these  persons  are  se- 
lected as  the  agents  of  the  State  to  perform  a  certain  service.  They 
acquire  no  individual  interest  from  the  law,  and  there  can  be  no  con- 
tract between  the  State  and  them.  There  is  perhaps  an  executory 
contract  without  consideration  between  the  State  and  the  beneficia- 
ries (the  Masonic  hall  and  the  church;)  but  the  question  now  is  be- 
tween the  State  and  its  agents,  or  those  who  stand  in  the  same  con- 
dition, and  not  between  the  State  and  the  object  of  its  bounty.  The 
act  authorizes  these  agents  to  sell  the  lottery  privileges,  and  this,  if 
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it  stood  alone,  might  be  claimed  to  be  an  authority  to  make  a  con- 
tract for  the  State  with  the  purchasers  of  the  lottery.  But  the  act 
goes  on  to  define  the  rights  and  powers  of  the  purchasers  within  the 
same  limits  as  those  of  the  lottery  managers  themselves.  A  lottery 
grant  is  not  a  contract  between  the  State  and  the  grantees  or  mana- 
gers, but  a  mere  delegation  of  a  part  of  the  political  power  of  the 
State,  to  be  used  by  the  managers  as  the  agents  of  the  State,  and  who 
are  responsible  to  the  State.  Such  grant  is  always  subject  to  the 
control  of  the  legislature,  to  modify,  change,  restrain,  or  annul  at 
its  pleasure.     (4  Miss.  Rep.  123.) 

If  this  be  a  contract  it  is  without  obligation;  it  is  an  executory  con- 
tract without  a  consideration;  a  grant  by  the  State  of  a  bounty  which 
may  be  intercepted  at  any  time.  (13  Conn.  Rep.  87;  1  Harr.  Rep. 
470;  12  Wheat.  40,  52;  4  Miss.  Rep.  123-5,  Rawle  on  Const.)  An 
act  disturbing  vested  rights  is  not  unconstitutional,  unless  it  also  im- 
pair the  obligation  of  a  contract.  (12  Wheat.  Rep.  40;  11  Pet.  Rep. 
539.) 

But  taking  this  to  be  a  contract  between  the  managers  and  de- 
fendants, in  its  terms  it  implies  the  power  of  the  legislature  to  inter- 
fere with  or  annul  the  lottery  grant,  and  provides  that  the  contract 
shall  cease,  if  the  legislature  shall  so  interfere.  This  is  under  seal 
and  the  defendants  are  estopped  from  denying  what  their  own  con- 
tract admits. 

This  case  has  wider  influences  and  bearings  in  relation  to  the  pow- 
ers of  the  legislature.  If  the  grant  of  lottery  privileges  without  limita- 
tion of  time,  liable  as  it  is  to  great  abuse,  be  not  subject  to  any  fur- 
ther interference  by  the  legislature,  it  leaves  the  State  and  the  peo- 
ple liable  to  the;  greatest  evils,  without  the  possibility  of  redress. 
Where  such  is  the  consequence,  the  court  will  require  the  strongest 
possible  case  before  it  will  regard  the  legislature  as  having  absolutely 
tied  its  own  hands,  and  prevented  itself  from  restraining  its  own  be- 
neficiaries and  agents  from  doing  mischief  indefinitely.  Such  grants 
are  from  necessity,  and  on  the  highest  policy,  subject  to  further  legis- 
lation and  control.  The  object  of  this  act  of  1841,  was  to  restrain 
the  too  frequent  drawing  of  these  lotteries,  which  had  become  so 
frequent  as  six  times  or  more  in  a  week. 

Frame,  for  defendants. — The  immorality  or  evil  tendency  of  lot- 
teries can  have  no  influence  in  the  decision  of  this  case.  That  was 
for  the  legislature  to  consider;  and  the  question  for  this  court  is  not 
whether  these  acts  granting  lottery  privileges  are  inexpedient,  but 
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whether  they  are  binding,  and  whether  subsequent  acts  violating  con- 
tracts under  them,  are  constitutional.  Much  less  will  the  court  de- 
cide this  case  on  any  grounds  of  State  necessity,  for  the  preserva- 
tion of  public  morals.  This  is  a  doctrine  that  has  no  application  in 
free  governments,  acting  under  a  written  constitution;  a  doctrine 
which  is  the  favorite  resort  of  tyranny,  and  the  admission  of  which 
as  a  ground  of  legal  judgment,  would  be  more  dangerous  than  any 
evil  it  could  possibly  correct.  The  case  presents  the  high  prin- 
ciple of  the  inviolability  of  contracts,  a  principle  more  important  to 
civil  government  and  freedom  than  any  question  of  the  immorality 
of  lotteries. 

The  law  of  1827  has  been  treated  as  a  mere  delegation  of  political 
power  to  agents  of  the  State,  for  raising  money  by  lottery,  and  with 
power  in  these  agents  to  substitute  others.  If  this  be  so,  what  be- 
comes of  a  law  that  imposes  a  tax  or  fine  on  these  agents,  agents 
without  compensation  and  without  interest,  for  every  act  done  in 
the  very  business  which  they  were  appointed  to  do.  The  act  of 
1841  imposes  a  tax  for  every  drawing  of  the  lottery,  which  these 
agents  were  authorized  and  directed  by  the  act  of  1837,  to  draw  in 
one  or  more  schemes.  I  grant  the  power  of  the*  State  to  impose 
taxes  in  the  widest  extent;  but  it  necessarily  has  some  limits.  A  tax 
implies  objects  of  taxation,  property,  persons,  occupations;  but  to  say 
that  the  State  shall  create  an  agency  to  do  a  certain  act  for  it  and 
in  its  stead,  and  then  tax  that  agency,  is  not  only  revolting  to  justice, 
but  absurd  in  itself.  It  is  the  legislature  taxing  its  own  will — the 
power  of  the  State  taxing  the  power  of  the  State. 

But  there  is  a  contract  under  the  act  of  1827 — 1st.  Between  the 
State  and  the  managers.  It  was  a  grant  by  the  State,  executed  so 
far  as  the  State  is  concerned,  accepted  by  the  grantees,  aqted  upon 
and  transferred  to  others  under  the  provisions  of  the  grant;  and  this 
is  an  executed  contract  to  the  extent  of  the  lottery  grant  which  the 
State  could  not  repeal.  2d.  There  is  a  contract  between  the  mana- 
gers under  that  lottery  grant  and  Phalen  &  Co.;  a  contract  founded 
upon  a  bona  fide  and  valuable  consideration  to  a  large  amount,  partly 
paid  down;  a  contract  conferring  rights  and  imposing  obligations; 
made  strictly  in  conformity  with  the  act  of  1827;  and  not  in  viola- 
tion of  any  other  law.  The  State  by  that  act  authorized  this  con- 
tract to  be  made,  and  to  that  extent  is  a  party  to  it.  It  fully  sells  to 
the  defendants  for  five  years  the  whole  interest  in  this  lottery,  with 
power  to  conduct  and  draw,  in  as  many  classes  as  they  please,  and 
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for  the  consideration  of  $10,000,  and  no  more.  This  interest  is  a 
vested  interest,  a  valuable  interest;  the  vendees  have  a  property  in 
the  thing;  a  right  to  realize  the  profits  resulting  from  the  privileges 
which  they  have  bought  under  the  authority  of  the  law.  The  con- 
tract not  only  confers  rights  on  the  vendees,  but  it  creates  duties. 
They  are  bound  by  the  law  and  the  contract,  and  their  bond,  to  pay 
all  the  prizes  drawn  to  the  holders  of  tickets,  as  well  as  the  $10,- 
000  to  the  managers.  A  grant  is  a  contract.  (3  Story's  Com.  241, 
250-7.)  Legislative  grants  equally  such,  though  no  beneficial  in- 
terest accrues  to  the  grantee.  {lb.  259-GO.)  xVny  deviation  from 
the  terms  of  a  contract,  accelerating  payment  or  dispensing  with  its 
conditions,  impairs  the  obligation  of  a  contrajct.  (3  Story's  Com. 
250;  1  Kenfs  Com.  319.)  And  it  does  not  matter  how  much  or  how 
little  the  contract  is  varied. 

The  act  of  1841  "concerning  lotteries"  impairs  the  obligation  of 
this  contract,  and  is,  therefore,  unconstitutional  and  void  under  the 
10th  Sec.  of  Art.  1st  of  the  constitution  of  the  United  States,  which 
prohibits  any  State  from  passing  any  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts.  It  requires  these  defendants  to 
pay  to  the  trustee  of  the  school  fund  $10,  and  $50  to  the  managers, 
within  ten  days  after  each  drawing;  the  $50  being  deducted  from 
the  sum  to  be  paid  to  the  managers,  according  to  the  contract,  and 
the  $10  being  in  addition  to  any  payment,  duty  or  obligation  imposed 
on  them  by  the  contract.  Both  of  these  vary  the  contract  and  vio- 
late its  obligation.  The  payment  to  the  managers  is  at  a  different 
time  and  manner  from  that  contracted  for;  and  the  payment  to  the 
school  fund  is  an  added  obligation  which  might  within  the  five  years 
amount  to  a  larger  sum  than  the  $10,000,  which  the  contract  secured; 
for  the  defendants  have  the  right  to  draw  six  times  in  each  week  or 
more. 

Gilpin. — The  authority  is  to  raise  $10,000,  clear  of  all  charges 
and  expenses.  The  $10  on  each  drawing  is  a  part  of  the  charges 
and  may  be  raised  in  addition  to  the  $10,000. 

Frame. — Still  this  violates  the  contract.  The  defendant  bought 
all  the  lottery  privileges  under  the  law  of  1827  for  five  years,  for  a 
specific  sum  of  $10,000,  and  no  more.  They  pay  this  absolutely, 
whether  they  make  any  thing  or  not,  and  they  have  no  right  to  draw 
any  longer  to  make  up  any  deficiency  of  gain  or  to  cover  any  addi- 
tional charge.  The  charges  implied  by  the  law  of  1827,  are  those 
contained  in  that  law;  the  charges  incident  to  the  drawing;  and  not 
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charges  imposed  by  subsequent  laws.  But  the  contract  itself  raises 
for  the  managers  the  full  lottery  privileges;  the  $10,000  granted  by 
tlie  law,  and  this  exhausts  the  grant.  How  then  can  the  contract 
open  and  allow  the  defendants  to  draw  any  longer  to  remunerate 
them  for  this  superadded  charge? 

If  this  be  the  effect  of  the  act  of  1841  it  is  void,  unless  it  can  be 
shown  that  the  legislature  have  the  constitutional  power  of  so  inter- 
fering with  a  contract.  What  are  the  grounds  upon  which  the  pow- 
er is  claimed  for  the  legislature?  1st.  They  say  the  act  of  1841 
is  an  act  to  regulate  the  drawing  of  lotteries.  Where  do  the  legisla- 
ture get  the  power  to  regulate  lotteries  already  under  contract  so  as 
to  violate  the  obligation  of  such  contracts?  That  is  the  very  point 
in  issue.  I  need  not  deny  the  power  to  regulate  the  whole  subject 
of  lotteries  prospectively,  nor  the  power  to  regulate,  for  some  pur- 
poses, lotteries  already  under  contract;  to  require  them  to  be  con- 
ducted fairly;  to  punish  frauds,  &c.;  but  I  deny  the  power  to  regulate 
such  lotteries  in  such  way  as  to  violate  existing  contracts.  2d.  That 
the  law  is  a  constitutional  exercise  of  the  taxing  power.  They  dare 
not  place  it  on  this  power  alone,  or  they  would  make  this  a  revenue 
bill,  and  expose  it  to  another  constitutional  objection.  As  a  revenue 
bill  it  violates  the  fourteenth  section  of  the  second  article  of  the 
constitution  of  Delaware,  by  blending  with  its  object  other  matters 
not  immediately  relating  to  or  necessary  for  raising  revenue.  It  is 
in  truth  a  revenue  bill,  whatever  it  professes  in  the  preamble;  its 
object  was  to  place  money  in  the  treasury,  and  that  is  its  direct  and 
not  its  incidental  effect.  That  which  is  produced  by  tajtation  for 
public  use  is  revenue.  (Rawlc  on  Const.  71;  1  Blac.  Com.  170.) 
3d.  The  third  ground  of  support  for  this  law  resorted  to  on  the  other 
side,  is  the  proviso  at  the  end  of  this  contract,  that  if  the  defendants 
should  be  prevented  by  judicial  or  legislative  interference  from  draw- 
ing the  lottery,  the  contract  should  at  their  election  be  void.  This 
is  not  the  kind  of  interference  which  the  legislature  has  attempted. 
The  stipulation  in  the  contract  is  for  the  case  of  prevention  by  judi- 
cial or  legislative  interference  from  drawing  the  lottery;  the  act  of 
1841  does  not  attempt  any  such  thing,  but  on  its  face  declares  that 
the  legislature  have  not  the  power  to  prevent  it.  The  case  then  pro- 
vided for  by  the  contract  has  not  arisen. 

Gilpin,  Attorney-general,  in  reply. — The  act  professes  to  regulate 
lotteries.  Tliat  was  its  object  and  that  will  be  its  effect  if  sustained. 
That  is  the  great  purpose  manifest  on  the  whole  act,  and  the  reve- 
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nue  is  a  mere  iDcident.  Mr.  Frame  admits  the  power  in  the  legisla- 
ture to  regulate  lotteries.  Does  this  act  do  so,  and  is  that  its  object? 
The  payment  of  $10,  for  each  drawing  was  to  prevent  too  frequent 
drawings  and  not  to  raise  revenue.  The  object  was  the  regulation 
of  the  lotteries;  and  the  means  used  was  the  imposition  of  a  penalty 
or  tax  on  each  drawing.  This  penalty  is  not  properly  a  tax,  nor 
can  it  be  called  revenue.  It  goes  not  into  the  treasury  of  the  State 
for  paying  the  expenses  of  government,  but  goes  into  a  separate  fund 
for  supporting  schools.  This  view  is  supported  by  the  authority 
cited.  {Raivlc  on  Const,  ?1.)  The  act  has  no  feature  of  a  revenue 
bill.  The  revenue  laws  are  the  various  laws  for  assessing,  levy- 
ing, collection  and  return  of  State  or  county  rates  and  levies;  the 
laws  whose  object  is  the  raising  of  revenue  for  the  support  of  govern- 
ment; and  not  where  such  revenue  is  a  mere  incident. 

But  take  this  to  be  a  revenue  bill,  what  is  the  matter  mixed  up 
with  it,  that  is  to  vitiate  it?  The  counsel  referred  to  the  third  sec- 
tion repealing  all  lottery  grants,  as  the  only  incongruous  matter. 
Admit  it,  and  what  is  the  consequence;  not  that  the  whole  act  is  void, 
but  that  this  improper  matter  is  void.  An  act  may  be  constitutional 
in  part,  and  unconstitutional  in  part.  That  which  is  good  remains; 
that  which  is  bad  is  void. 

The  general  power  of  taxation  is  not  denied.  The  State  may  tax 
to  any  extent  all  the  persons  and  property  in  the  State:  and  the  im- 
position of  a  tax  does  not  impair  a  contract.  The  contract  remains 
with  all  its  obligation;  the  parties  may  enforce  it  as  much  as  ever; 
though  liable  as  all  are  to  the  State's  power  of  taxation.  The  State 
has  the  power  to  tax  the  business  of  drawing  lotteries.  The  argu- 
ment against  it  has  been  that  if  conceded,  the  citizens  engaged  in  this 
business  might  be  ruined;  thus  arguing  from  the  possible  abuse  of  pow- 
er its  non-existence.  The  State  has  power  to  tax  a  bank,  though  the 
charter  of  that  bank  is  a  contract  between  the  State  and  the  corpo- 
rators. The  power  to  tax  exists  without  reference  to  the  amount  of 
the  tax  which  may  possibly  be  laid.  {Prov.  Bank  vs.  Billings,  4  Pet. 
Rep.  514.)  The  tax  imposed  by  the  act  of  1841,  is  not  imposed  on 
individuals  or  classes,  but  upon  a  business;  that  of  drawing  lotteries; 
and  to  be  paid  out  of  the  very  fund  to  be  raised  by  the  lottery.  It 
is  regulated  in  amount  as  it  ought  to  be  by  the  extent  of  the  business 
done.  It  is  to  be  paid  as  a  part  of  the  charges  and  expenses  of  the 
lottery,  which  was  to  be  drawn  until  the  whole  grant  of  $10,000  is 
raised,  clear  of  all  charges  and  expenses.     These  defendants,  there- 
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fore,  pay  none  of  this  tax  without  compensation.  They  made  their 
contract  in  reference  to  the  law  which  authorized  the  raising  the 
whole  sum,  clear  of  charges,  &c. 

But  the  act  of  1827  created  no  contract,  nor  has  any  contract 
within  the  meaning  of  the  constitution  of  the  United  States  been  made 
under  it.  Who  are  the  contracting  parties?  The  State  appointed 
certain  persons  its  agents  to  draw  a  lottery  for  a  particular  purpose. 
They  were  not  bound  to  accept  the  appointment;  they  derived  no  in- 
terest under  it.  There  was  no  contract  with  them,  and  no  conside- 
ration for  any  contract.  If  a  part  of  the  political  power  of  the  State 
be  devolved  on  agents,  though  through  the  medium  of  an  act  of  in- 
corporation, which  is  a  contract,  the  State  has  the  power  to  repeal 
such  grant  and  reclaim  the  delegated  power.  (9  Gill  &  Johns.  390.) 
But  it  is  said  that  a  contract  has  intervened  under  the  authority  of 
the  law,  by  the  sale  of  this  lottery  grant  to  Phalen  &  Paine.  Now 
what  was  the  effect  of  this  sale?  to  convey  to  Phalen  &  Paine  all  the 
authority  of  these  managers  and  nothing  more.  Was  it  not  compe- 
tent for  the  legislature  to  have  repealed  the  act  of  1827,  at  any  time 
before  this  sale  to  defendants?  This  cannot  be  doubted.  What  then 
prevents  the  repeal  afterwards?  The  sale  could  give  Phalen  &  Co. 
no  rights  or  powers  which  the  managers  had  not,  nor  bind  the  State 
to  any  thing  to  which  it  was  not  bound  to  the  managers.  These 
had  nothing  more  than  a  mere  privilege  to  raise  $10,000  by  lottery, 
and  when  this  was  done  the  law  expired  of  itself;  they  had  no  right 
or  power  to  sell  to  Phalen  &  Co.  any  thing  more.  And  even  this 
would  be  subject,  necessarily  so,  to  the  power  of  repeal  in  the  legis- 
lature. The  authority  ceased  on  the  expiration  of  the  grant,  or  on 
the  repeal  of  the  law.  The  sale,  therefore,  for  five  years  was  not 
authorized  by  the  act  of  1837.  If  the  managers  had  the  right  to  sell 
lottery  powers  for  five  years,  they  could  sell  for  any  number  of 
years;  and  if  they  could  tie  up  the  hands  of  the  legislature  from  re- 
peal for  the  shorter  period,  they  could  for  the  longer.  If  this  is  to 
be  the  consequence  of  the  recognition  of  this  agreement  as  a  con- 
tract, then  the  State  is  at  the  mercy  of  the  managers  in  any  lottery 
grant  however  small:  and  this  moral  incubus  may  be  fastened  on  the 
State  in  all  time  to  come,  by  the  act  of  a  mere  agent  of  the  legisla- 
ture, appointed  for  a  specific  and  temporary  purpose,  and  who  him- 
self it  can  hardly  be  doubted,  would  be  always  subject  to  the  con- 
trol of  the  legislature,  whose  creature  he  is. 

As  to  the  proviso  in  the  end  of  the  contract  with  Phalen  &  Co.,  its 
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plain  meaning  is  that  in  just  such  cases  as  has  occurred,  Phalen  &  Co. 
should  have  the  option  to  throw  up  the  contract  and  consider  it  void, 
or  continue  it  subject  to  any  interference  on  the  part  either  of  the 
legislature  or  the  judiciary.  It  is  true  that  they  speak  of  a  prevention 
of  the  drawing,  but  they  obviously  did  not  mean  to  confine  it  to  the 
case  of  an  entire  prevention,  or  they  would  not  have  reserved  to  Phalen 
&  Co.  the  election  whether  to  avoid  the  contract  or  not.  If  they  had 
meant  a  total  prevention  from  drawing,  the  consequence  would  have 
been  stated  at  once  to  be  an  avoiding  the  contract.  There  could  be  no 
election  to  continue  that  which  could  not  be  continued.  This  clause 
concludes  this  cause,  contract  or  not;  binding  on  the  legislature  or 
not;  the  parties  have  agreed  that  the  action  of  the  legislature  should 
put  an  end  to  it,  or  leave  it  in  the  election  of  the  defendants  to  avoid  it. 

The  chancellor  delivered  the  opinion  of  a  majority  of  the  court; 
judge  Lay  ton  dissenting,  and  chief  justice  Booth  not  sitting. 

Johns,  Jr.,  Chancellor. — The  first  question  submitted  for  our  con- 
sideration and  decision  relates  to  the  constitutionality  of  the  act  of 
1841,  regarding  the  contract  of  1839  under  the  protection  of  the 
tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  which  in  the  latter  clause  declares  that  no  State  shall  pass 
"any  law  impairing  the  obligation  of  contracts."  Without  intending 
to  impugn  the  legislative  power  of  the  State  in  all  matters  of  reve- 
nue, police  and  other  subjects  within  their  appropriate  and  legitimate 
action,  it  becomes  our  duty  to  consider  the  case  before  us  as  discon- 
nected and  clearly  distinguishable  therefrom.  The  defendants  insist 
upon  their  rights  as  derived  from  and  exercised  under  a  written  con- 
tract, executed  as  they  contend  under  the  express  sanction  of  a  legis- 
lative act.  It  is  against  the  right  or  power  of  the  legislature  to  vary 
or  impair  vested  rights  thus  acquired  and  for  a  valuable  considera- 
tion purchased,  that  they  rely  upon  the  clause  in  the  tenth  section  of 
the  constitution  of  the  United  States  as  their  shield  and  defence.  It 
has  been  insisted  on  the  part  of  the  plaintiffs,  that,  there  exists  no 
contract,  or  that  if  there  is,  it  recognizes  by  a  proviso  the  right  of 
legislative  interference.  From  the  course  of  argument  adopted  it 
may  be  necessary  to  inquire  whether  the  transaction  acquired  the 
character  of  a  legal  contract  by  the  written  instrument  executed  in 
1839;  and  if  so,  what  was  the  legal  effect  and  design  of  the  proviso. 
If  we  advert  to  the  recital  of  the  act  of  the  20th  of  February,  1841, 
it  is  apparent  that  the  legislature  by  which  that  act  was  enacted,  ex- 
pressly recognize  the  existence  of  contracts  under  which  lotteries 
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were  then  drawing,  and  in  consequence  of  the  existence  of  such  con- 
tracts, declare  that  the  drawing  cannot  be  prohibited  but  may  be  re- 
gulated. This  legislative  construction  of  their  own  powers  and  the 
admitted  inability  to  prohibit  in  consequence  of  the  existence  of  a 
contract,  would  seem  fully  to  establish  beyond  all  question,  that  the 
written  instrument  executed  in  1831)  is  a  contract.  Hence  we  dis- 
cover, in  strict  accordance  with  this  opinion  of  their  own  powers,  by 
the  third  and  last  section  of  the  act  of  1841,  the  legislature  repeal  all 
acts  granting  or  authorizing  lotteries  in  this  State,  which  have  not 
been  drawn,  or  all  not  being  drawn,  and  respecting  which  no  con- 
tract has  been  made  and  executed  for  the  drawing  thereof. 

Having  thus  deduced  from  the  legislative  act  of  1841,  what  aj)- 
pears  to  have  been  the  opinion  of  those  who  made  that  law,  con- 
cerning their  own  powers,  we  shall  now  proceed  to  consider  the  sub- 
ject independent  thereof,  and  give  to  you  an  opinion  upon  the  case 
judicially.  We  all  agree  that  the  act  of  1827  authorizing  the  lottery 
to  be  drawn,  is  neither  a  grant  nor  a  contract.  It  is  a  bare  delega- 
tion of  authority  by  which  the  drawing  of  the  lottery  is  sanctioned, 
until  a  certain  amount  or  sum  shall  be  raised  for  a  certain  purpose. 
If  the  act  had  confined  the  authority  to  the  simple  agency  of  the 
managers  on  behalf  of  the  State,  the  question  now  presented  might 
not  have  occurred.  But  in  the  act  we  find  the  managers  are  em- 
powered to  raise  the  sum  of  $10,000,  either  by  drawing  the  lottery 
themselves  or  through  their  agents,  or  by  a  sale  of  the  powers  granted 
in  the  lottery  act.  Hence,  although  we  regard  the  act  as  making 
no  grant  or  contract  with  the  managers,  we  cannot  disregard  the 
authority  granted  to  them  to  make  a  contract  with  others  for  a  va- 
luable consideration,  which  would  be  binding  on  the  State.  While 
the  authority  or  power  delegated  remained  in  the  hands  of  the  mana- 
gers or  agents  of  the  legislature,  it  was  subject  to  the  control  of  the 
legislature,  either  to  repeal,  modify  or  change.  As  a  mere  letter  of 
attorney,  it  could  be  revoked.  But  from  the  time  when  a  contract 
was  made  under  the  authority  conferred  by  the  act  to  make  a  sale, 
a  new  state  of  things  took  place:  an  authorized  contract  between  the 
managers  and  third  persons,  for  a  valuable  consideration,  conferred 
new  rights  and  imposed  new  obligations.  The  contract  having  been 
made  in  pursuance  of  the  powers  contained  in  the  letter  of  attorney, 
and  in  strict  conformity  therewith,  as  also  to  give  effect  to  the  pur- 
pose therein  intended,  must  be  obligatory  upon  the  principal;  nor  un- 
der such  circumstances  can  it  be  competent  for  the  principal,  even 
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should  he  revoke  the  letter  of  attorney,  to  annul  or  even  impair  the 
contract:  its  obligation  rests  upon  him  as  strongly  as  it"  he  had  him- 
seli'  primarily  made  it  and  received  the  consideration  paid.  Regard- 
ing, therefore,  the  legislature  as  the  principal,  under  wiiosc  authority 
the  contract  of  1839,  was  made,  we  do  consider  they  had  no  right  to 
violate  this  contract,  or  so  revoke  or  modify  the  contract  as  to  im- 
pair its  obligation.  But  the  act  of  1841  does  not  assume  to  revoke 
its  authority,  but  to  modify  by  regulating  the  exercise  of  the  powers 
delegated,  after  the  same  had  become  the  property  of  third  persons 
as  purchasers  by  sale:  that  act  recognizing  the  existence  of  certain 
lottery  grants  as  under  contract,  and  affirming  that  with  respect  to 
such  they  had  no  right  to  prohibit. 

The  question  then  recurs,  was  the  modification  of  the  lottery  grant 
by  act  of  1841,  being  under  contract  at  the  time,  an  unconstitutional 
interference  with  the  contract  of  1839?  The  managers  had  by  that 
contract  for  the  consideration  of  $10,000,  payable  in  semi-annual  in- 
stalments of  $1,000  for  five  years,  sold  and  transferred  to  Phalen  & 
Co.,  the  defendants,  all  the  power,  rights  and  privileges  to  draw  the 
lottery  as  authorized  by  the  act  of  1827,  during  the  period  of  five 
years,,  the  act  having  authorized  the  managers  to  make  $10,000, 
either  by  drawing  or  sale,  clear  of  charges  and  expenses.  It  may 
be  proper  here  to  remark,  that  while  the  authority  existed  in  the 
hands  of  the  managers,  it  was  unaffected  by  the  lapse  of  time;  it  did 
not  terminate  until  they  realised  the  sum  of  $10,000,  clear  of  all 
charges  and  expenses.  P>ut  the  purchasers  by  the  contract  of  1839 
received  all  the  rights  subject  to  a  different  limitation;  they  bought 
the  exercise  of  them  expressly  for  a  limited  period,  and  agreed  to 
pay  the  sum  of  $10,000  for  the  same  or  the  right  to  enjoy  the  same 
as  then  existing  for  five  years.  The  contract  when  considered  in 
reference  to  the  interests  of  the  contracting  parties  and  the  mutuality 
of  obligation,  evidently  secures  to  the  vendors  the  payment  of  $10,- 
000,  clear  of  all  charges  and  expenses  in  five  years,  and  to  the  pur- 
chasers all  existing  rights  and  privileges  under  the  act  of  1827,  for 
and  during  a  period  of  five  years;  and  each  party  contracting  be- 
comes bound  or  subject  to  the  obligation  of  the  contract  as  the  con- 
sequence of  their  own  agreement,  containing  and  expressing  their 
own-stipulations,  and  ascertaining  clearly  their  respective  equivalents. 
Upon  such  a  contract  and  the  rights  vested  and  exercised  under  it 
after  the  lapse  of  two  years  from  its  execution,  the  legislature  by  the 
act  of  1841,  declare  that  all  persons  drawing  lotteries  should  pay  to 
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the  school  fund  $10  for  each  drawing,  and  $50  to  the  parties  entitled 
to  the  purchase  money  to  be  credited  on  account  thereof.  The  sim- 
ple question  we  have  to  settle  in  the  present  case  is,  does  this  addi- 
tion of  $10  on  each  drawing  and  variation  of  the  time  of  payment  of 
the  instalment  of  the  purchase  money  by  requiring  $50  thereof  to 
be  paid  at  each  drawing,  interfere  with  the  contract  made  with  Pha- 
len  &  Co.,  in  the  year  1839,  so  as  to  impair  the  obligation  thereof? 
It  has  been  said  that  this  was  no  additional  charge  impairing  the 
contract,  because  it  would  come  in  as  a  charge,  and  the  defendants 
would  have  the  right  to  draw  on  to  realize  the  additional  sum.  We 
entertain  a  very  different  opinion:  the  parties  by  their  contract  agreed 
to  no  such  thing.  The  defendants  agreed  to  pay  $10,000  for  the 
privileges  of  the  lottery  act  of  1827,  with  the  then  existing  charges. 
If  the  legislature  could  add  $10  on  each  drawing,  they  might  add 
$1,000;  it  i$  a  question  of  power  and  not  of  amount.  So  as  to  the 
imposition  of  $50;  if  they  can  vary  the  time  of  payment  of  a  part 
of  the  purchase  money,  why  not  the  whole;  but  we  consider  it  our 
duty  to  say  the  legislature  had  no  right  thus  to  add  to  or  vary  the 
contract  of  1839;  and  that  such  addition  and  variation  thereof,  as  it 
increases  the  amount  which  the  defendants  agreed  in  five  years  to 
pay  for  the  exercise  of  a  privilege  during  five  years,  and  also  varies 
the  mode  and  time  of  payment  of  the  sum  agreed  to  be  paid,  it  neces- 
sarily has  the  effect  of  impairing  the  obligation  of  the  contract.  In- 
dependent of  the  constitution  of  the  United  States  the  act,  although 
clearly  contrary  to  right  and  incapable  of  being  sustained,  yet  as  the 
act  of  a  sovereign  power,  might  be  valid;  for  it  is  not  always  that 
power  regards  right;  experience  teaches  that  power  unlimited,  often 
tramples  upon  and  disregards  private  right.  But  when  we  turn  to 
the  clause  in  the  constitution  of  the  United  States,  which  appears 
there  inserted  as  a  shield  and  defence  against  all  legislative  action 
by  a  State  impairing  the  obligation  of  contracts,  we  feel  authorized 
to  say,  not  only  that  the  legislature  had  no  right,  but  they  had  no 
power  to  regulate  in  the  manner  attempted  by  the  act  of  1841,  the 
existing  contract  of  1839. 

In  the  argument  of  this  case  our  attention  has  been  drawn  to  the 
case  of  the  Charleston  Bridge  Co.  vs.  The  Warren  Bridge.  It  does 
not  appear  to  us  analogous,  or  that  the  conclusion  we  have  arrived 
at  in  reference  to  the  questions  submitted  conflict  with  the  decision 
in  that  case.  It  only  establishes  that  where  the  legislature  had  made 
•^  ""•ant  out  of  one  of  the  great  powers  of  government  for  the  pur- 
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pose  of  authorizing  a  bridge  to  be  made  with  the  franchise  of  toll,  it 
had  not  exhausted  the  power  so  as  to  prohibit  it  from  granting  a 
similar  power  to  another  company  for  the  erection  of  another  bridge 
(and  a  free  bridge,)  over  the  same  stream,  although  such  grant  might 
in  effect  prejudice  or  destroy  the  first  bridge.  The  case  before  us 
is  not  the  question  whether  the  power  of  making  other  lottery  acts 
still  remains  in  the  legislature  after  this  was  sold  to  defendants;  nor 
whether  such  additional  act,  though  to  the  injury  of  the  defendants, 
Avould  be  unconstitutional;  but  it  is  whether  the  power  still  exists  in 
the  legislature  by  direct  action,  to  burthen  and  impair  the  contract 
made  and  transferred  under  a  subsisting  act.  The  question  in  the 
case  cited  was  whether  a  contract  and  sale  of  a  certain  legislative 
power  or  privilege  to  build  a  bridge  was  a  monopoly,  and  restrained 
the  legislature  from  granting  a  similar  power  to  others.  The  ques- 
tion here  is,  whether  the  legislature  could  directly  add  to  or  vary  a 
contract  made  under  its  authority. 

With  respect  to  the  question  arising  out  of  the  suggestion  that  the 
taxing  power  authorized  the  legislature  thus  to  regulate  lotteries,  it 
is  sufficient  for  us  to  remark,  that  we  do  not  consider  the  taxing  pow- 
er as  having  in  this  case  been  called  into  action;  the  act  of  1841  is 
no  revenue  bill,  but  a  bill  to  regulate  lotteries  under  contract. 

It  only  remains  for  me  now  to  remark,  that  the  proviso  in  the  con- 
tract does  not  vary  the  case.  It  was  no  doubt  inserted  to  protect 
the  purchaser  in  case  he  should  be  interfered  with  by  the  legitimate 
action  of  the  legislature;  and  the  right  of  election  excludes  the  pre- 
sumption that  the  parties  were  to  abandon  on  any  interference  of  the 
legislature,  especially  when  they  reserved  moreover  the  right  to  have 
a  judicial  sanction  to  this  interference. 

Hence  we  are  of  opinion  that  the  act  of  the  legislature  of  the  State 
of  Delaware,  passed  Februarj'^  20,  1841,  entitled  "An  act  to  regulate 
lotteries,"  so  far  as  the  same  affects  the  contract  of  the  defendants 
made  in  1839,  purchasing  the  rights  and  privileges  of  drawing  a 
lottery  under  the  act  of  1827,  is  a  violation  of  the  latter  clause  of 
the  tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  and  therefore  we  adjudge  and  declare  the  same  in  relation 
to  said  contract  void  and  of  no  effect. 

W.  H.  Rogers,  Ridgcly  and  Gilpin,  for  plaintiffs. 

Frame,  (with  whom  was  /.  M.  Clayton,)  for  defendants. 
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If  the  plaintiff  fail  to  aver  matter  essential  to  his  cause  of  action  it  will  be 
fatal;  but  the  defendant  cannot  object  to  the  admission  of  evidence  tending 
to  prove  that  matter,  if  there  be  any  averment,  however  informal,  to  which 
the  evidenc-e  offered  is  applicable. 

Question  reserved  by  the  Superior  Court  in  Sussex  county,  for 
hearing  before  all  the  judges. 

This  was  an  action  of  slander  for  imputing  to  the  plaintiff  the 
crime  of  burning  the  Pennsylvania  hall.  (See  ante  p.  398.)  The 
declaration  set  out  that  whereas,  before  the  committing  of  the  seve- 
ral grievances  by  the  defendant  "to  wit,  on  the  17th  of  May,  1838, 
a  certain  building  known  as  and  called  the  Pennsylvania  hall,  being 
the  house  of  a  certain  Daniel  Xeall,  situate  in  the  city  of  Philadel- 
phia, in  the  commonwealth  of  Pennsylvania,  to  wit,  at  Sussex  county 
aforesaid,  and  which  said  building  was  a  house  then  and  there  ad- 
joining to  a  dwelling-house  of  a  certain  man  called  and  known  by 
the  name  of  M'Calla,  was  maliciously  and  voluntarily  set  on  fire  and 
burned,  to  wit,  at  Sussex  county  aforesaid:  x\nd  whereas  also,  by  a 
certain  law  or  act  of  the  legislature  of  the  State  of  Pennsylvania,  it 
is  provided,  among  other  things,  that  every  person  duly  convicted 
of  the  crime  of  maliciously  and  voluntarily  ])urning  the  dwelling- 
house  or  any  other  house  adjoining  thereto,  belonging  to  any  other 
person  or  persons,  or  as  being  accessary  thereto,  shall  be  sentenced 
to  undergo  solitary  confinement  at  labor  for  a  period  of  not  less  than 
one  or  more  than  ten  years  for  the  first  offence,  agreeably  to  the 
provisions  of  said  act;"  yet  the  said  John  Hosea,  well  knowing  the 
premises  but  envying,  &c.,  and  contriving  to  injure  the  said  Jere- 
miah F.  Kinney,  &c.,  and  to  cause  him  to  be  suspected  to  be  guilty 
of  the  offences  and  misconduct  hereinafter  mentioned,  &c.,  "and  to 
subject  him  to  the  pains  and  penalties  and  corporal  punishments  by 
the  laws  of  this  State,  and  by  the  laws  of  the  commonwealth  of  Penn- 
sylvania aforesaid,  made  and  provided  against  and  inflicted  upon 
persons  guilty  thereof,"  in  a  certain  discourse,  &c.,  "falsely  and  ma- 
liciously spoke  and  published  to  and  of  and  concerning  the  matters 
aforesaid,  these  false,  scandalous,  malicious  and  defamatory  words;" 
that  is  to  say — You  put  fire  to  the  Pennsylvania  hall  or  had  a  hand 
in  it,  thereby  meaning,  &c  &c. 

Upon  the  trial  below  the  plaintiff  offered  in  evidence  a  duly  au- 
thenticated copy  of  the  law  of  Pennsylvania,  which  was  objected  to 
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on  the  ground,  that  there  was  no  averment  in  the  declaration  of  the 
•existence  of  this  law  at  the  time  the  house  was  alledged  to  have  been 
burnt;  and  the  court  admitted  the  evidence,  reserving  the  question 
of  law — "Whether  the  averments  in  the  narr.  were  sufficient  to  en- 
title the  plaintiff  to  give  the  said  act  in  evidence  on  the  trial  of  the 
issue  of  not  guilty  in  this  cause." 

The  case  was  argued  by  Houston,  for  plaintiff,  and  Bayard,  for 
•defendant. 

Judge  Milligan  delivered  the  unanimous  opinion  of  the  court. 

MiLLiGAX,  Justice: — This  case  comes  up  on  questions  of  law  re- 
served, from  the  Superior  Court  sitting  in  Sussex  county. 

The  case  stood  before  the  Superior  Court,  and  is  now  before  this 
court,  on  a  question  as  to  the  admissibility  of  the  law  of  Pennsylva- 
nia in  evidence,  under  any  averment  in  the  narr.,  and  it  did  not  neces- 
sarily involve  the  question  of  the  sufficiency  of  such  averment  to  sup- 
port the  cause  of  action,  which  was  not  at  that  time  before  the  court. 

The  question  then  was,  not  whether  the  averment  supported  the 
plaintiff's  action,  but  whether  the  evidence  offered,  supported  or 
tended  to  support  the  averment.  The  matter  of  the  sufficiency  of 
the  averment  to  sustain  the  action,  was  not  to  be  considered  in  this 
form,  but  only  its  sufficiency  to  admit  this  evidence. 

The  action  was  for  a  slander,  in  imputing  to  the  plaintiff  the  crime 
of  burning  the  Pennsylvania  hall  in  the  State  of  Pennsylvania.  It 
was  necessary  to  aver  and  prove  the  burning  of  the  hall;  and,  as 
such  act  Avas  a  crime  only  by  reference  to  the  law  of  another  State, 
it  was  also  necessary,  in  order  to  sustain  the  action,  to  aver  the  ex- 
istence ,of  a  law  of  that  State  making  it  a  crime.  But  though  an 
averment  of  such  law  might  be  insufficient  for  the  purposes  of  the 
action,  it  does  not  therefore  follow  that  on  a  mere  question  of  evi- 
dence, such  averment  might  not  be  sufficient  for  the  purpose  of  ad- 
mitting evidence.  To  effect  this  object,  it  was  only  necessary  that 
the  law  offered  shall  sustain  the  averment,  and  the  question  as  to  the 
sufficiency  of  the  averment  was  not  properly  brought  up  on  object- 
ing to  the  admissibility  of  the  law. 

The  cases  referred  to  by  the  counsel  on  the  part  of  the  defendant, 
illustrate  this  distinction. 

In  the  case  of  the  Bank  of  Wilmington  and  Brandywine  vs.  Coop- 
er's admW.,  (1  Harr.  Rep.  10,)  which  was  an  action  on  a  promissory 
note,  payable  by  0.  Horsey,  at  the  bank,  the  declaration  averred  a 
presentment  for  payment  to  the  said  0.  Horsey,  personally.     Proof  of 
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this  was  admitted;  but  Mr.  Bayard,  Avho  acted  as  counsel  for  the  de- 
fendant, afterwards  moved  a  nonsuit,  on  the  ground  that  there  was 
no  averment  of  presentment  at  the  place  of  payment,  and  the  court 
accordingly  nonsuited  the  plaintiff;  not  because  the  proof  was  inad- 
missible, but  because  the  averment  was  insufficient.  So  in  the  other 
ease  referred  to,  which  was  an  action  under  the  act  regulating 
fences,  to  recover  double  damages  for  not  repairing  a  division  fence 
under  the  orders  of  a  justice  of  the  peace;  and  there  was  fio  aver- 
ment that  the  fence  had  been  adjudged  insufficient  by  the  fence  view- 
ers as  the  law  requires.  The  court  nonsuited  the  plaintiff,  and  they 
would  undoubtedly  have  ruled  out  any  evidence  of  such  adjudica- 
tion, because  there  was  no  averment  in  the  narr.  under  which  such 
evidence  would  have  been  admissible. 

But  in  this  case,  there  is  an  averment  that  "whereas,  also  by  a 
certain  law  or  act  of  the  legislature  of  the  State  of  Pennsylvania,  it 
is  provided  among  other  things,  that  every  person  duly  convicted  of 
the  crime  of  maliciously  and  voluntarily  burning  the  dwelling  house, 
or  any  other  house  adjoining  thereto,  belonging  to  any  other  person 
or  persons,  or  as  being  accessor}'  thereto,  shall  be  sentenced  to  un- 
dergo solitary  confinement  at  labor,  for  a  period  of  not  less  than  one 
or  more  than  two  years  for  the  first  offence,  agreeably  to  the  provi- 
sions of  said  act." 

The  evidence  offered  to  support  this  averment  proved  it;  and  Avas- 
only  objected  to  because  the  averment  itself  did  not  go  far  enough 
back,  and  alledge  the  existence  of  the  law  at  the  time  of  the  burning 
of  the  hall.  If  this  were  granted,  it  would  not  operate  to  exclude 
the  evidence,  but  might  defeat  the  plaintiff,  if  taken  in  another  form. 
The  only  question  then  before  the  court  was,  whether  the  averment 
was  sufficient  to  authorize  the  proof  offered.  In  the  opinion  of  this 
court  it  was  sufficient,  and  tiierefore,  the  evidence  was  properly  ad- 
mitted by  the  court  below. 

Houston,  (with  whom  was  Ridgely,)  for  plaintiff. 

/.  A.  Bayard,  for  defendant. 
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JOHN  KINSEY  et  al.,  complainants  below,  app't.  vs.  MARY  WOOD- 
WAED,  defendant  below,  resp't. 

A  bequest  of  personal  property  to  the  wife,  with  a  devise  that  the  real  estate 
shall  be  sold  and  a  fee  simple  title  or  titles  conveyed,  being  of  equal  "  tenor  " 
with  those  by  which  the  testator  held  the  same,  is  not  such  a  devise  as  will 
defeat  the  widow's  claim  of  dower,  or  put  her  to  an  election. 

Appeal  from  the  Court  of  Chancery,  New  Castle  county. 

Samuel  Woodward  died  seized  in  fee  of  a  house  and  lot,  and  of  a 
farm  containing  one  hundred  and  twenty  acres,  with  a  stone  house, 
barn,  &c.,  erected  thereon,  having  made  his  last  will  and  testament 
by  which,  (after  directing  the  payment  of  his  debts,  and  giving  to  his 
wife  certain  articles  of  furniture,)  he  devised  as  follows: — "and  fur- 
ther my  will  is,  that  my  executors  set  apart  the  sum  of  three  thou- 
sand dollars  out  of  my  estate,  the  interest  of  which  they  or  either  of 
them  are  to  receive  and  pay  over  to  my  said  wife  annually  and  every 
year  during  the  period  of  time  that  she  remains  my  widow.  Item, 
I  give  and  bequeath  to  my  two  half-sisters,  Lydia  and  Esther  Wood- 
ward, (children  of  my  step-mother,  Hannah  Woodward,)  to  be  equal- 
ly divided  between  them,  my  undivided  one  equal  fifth  part  of  one 
thousand  dollars,  being  the  sum  allotted  by  agreement  to  my  said 
step-mother  out  of  my  father's  estate,  to  create  her  annuity.  Item, 
I  give  and  bequeath  to  Eliza  Toner,  (who  has  been  living  in  my 
family  some  time  past,)  the  sum  of  one  hundred  dollars.  Item,  and 
I  do  hereby  direct  that  as  soon  as  practicable  after  my  decease,  the 
remainder  of  my  household  goods  of  every  description,  stock  and 
farming  utensils,  &c.,  together  with  all  my  real  estate,  be  sold  by  my 
executors  for  the  highest  and  best  price  that  can  be  obtained;  and  I 
do  authorize  and  empower  them  to  convey  to  the  purchaser  or  pur- 
chasers of  said  real  estate,  a  good  and  sufficient  fee  simple  title  or 
titles,  being  of  equal  tenor  with  those  by  which  I  now  hold  the  same; 
and  all  the  proceeds  arising  from  said  sale  both  personal  and  real, 
with  other  moneys  remaining  either  on  hand  or  owing  me  at  the  time 
of  my  decease,  to  be  equally  divided  amongst  my  four  daughters, 
namely:  Margaret  Kinsey,  Sarah  Bailey,  Sussanna  Smedley  and  Ra- 
chel Chandler,  and  in  case  either  of  my  said  daughters  depart  this 
life  prior  to  my  decease,  then  and  in  such  case,  the  share  of  them  so 
dying  shall  descend  to  their  children  in  equal  portions."  The  testa- 
tor left  a  personal  estate  exceeding  $3,000,  after  the  payment  of  all 
debts  and  legacies,  except  the  bequest  to  his  wife  of  the  interest  of 
$3,000,  during  widowhood.     The  complainants   were  the  residuary 
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legatees  and  executor  of  S.  Woodward.  The  defendant  claimed 
both  the  legacies  bequeathed  to  her  by  the  will,  and  also  her  dower 
in  the  testator's  real  estate. 

The  question  submitted  to  the  chancellor  was,  whether  these  be- 
quests were  in  equity  a  bar  to  the  dower,  so  as  to  put  the  widow  to 
her  election.  The  chancellor  dismissed  the  bill,  with  costs,  on  the 
ground  that  the  said  bequests  were  not  a  bar  to  the  dower,  and  re- 
fused to  compel  the  widow  to  elect  between  them  and  the  dower. 
Whereupon  an  appeal  was  prayed  and  granted. 

Chandler,  for  the  appellant. — Chancery  will  compel  an  election 
between  a  devise,  or  bequest  and  dower  wherever — 1st.  It  appears 
expressly  that  the  devise  was  designed  to  be  in  lieu  of  the  dower. 
2d.  Where  from  the  will  it  is  to  be  ascertained  by  a  fair  construc- 
tion, that  is  was  the  intention  of  the  testator  that  the  devise,  &c., 
was  to  be  in  lieu  of  dower.  This  may  be  made  out  by  implication. 
And  wherever  there  is  a  decided  inconsistency  or  repugnancy  be- 
tween the  devise  and  the  claim  of  dower,  the  dower  will  be  defeated. 
(1  Fonb.  Eq.  31G,  note  of  Am.  Ed.)  This  principle  is  in  conformity 
with  a  still  more  general  principle  of  law  and  equity,  that  whoever 
claims  a  benefit  under  an  instrument  shall  carry  it  out  in  all  its  parts, 
and  give  effect  to  its  general  purpose.  (2  Mad.  Chan.  49.)  It  is 
not  necessary  that  the  testator  should  declare  the  devise  to  be  a  sub- 
stitute for  dower;  but  it  will  be  enough  if  such  appear  from  the  whole 
will  to  have  been  the  intention  of  the  testator,  (2  Vern.  581,  Noyes 
vs.  Mordaunt;  2  Eq.  Ca.  Ab.  353;  8  Vin.  Ah.  366;  Amb.  730;  Cruise 
Dig.  tit.  Dower  210;  tit.  Devise  21;  1  Brozvn's  Ch.  Ca.  292,  445.)  The 
provision  of  the  will  directing  the  executor  to  sell  all  the  estate,  per- 
sonal and  real,  must  be  defeated  if  this  claim  of  dower  is  sustained. 
That  claim  will  require  a  life  estate  in  one-third  of  the  real  estate  to 
be  set  off  to  the  widow;  and  will  prevent  the  sale  and  conveyance  of 
it.  For  the  will  requires  a  good  and  sufficient  fee  simple  title  to  be 
given  to  all  the  land.  The  executors  cannot  perform  this  will  if  the 
widow  stands  in  the  way  with  her  dower,  nor  can  she  set  up  a  claim 
to  dower  without  resisting  the  will.  A  conveyance  subject  to  dower 
would  not  give  a  fee  simple  title  according  to  the  will.  A  covenant 
to  make  a  good  and  sufficient  deed  conveying  the  legal  title,  requires 
a  conveyance  clear  of  dower  and  all  other  incumbrances.  (10 
Johns,  Rep.  266-9.) 

This  will  goes  further:  after  directing  the  sale  and  conveyance  of 
the  fee  simple  title,  it  directs  that  the  title  or  titles  conveyed  shall  be  of 
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equal  "tenor"  with  those  by  which  the  testator  held  the  land.  These 
words  were  regarded  below  as  restraining  the  previous  directions; 
but  we  think  it  clear  that  they  were  added  merely  by  the  unskiltul- 
ness  of  the  writer,  with  a  view  to  express  the  same  purpose  of  the 
testator  before  expressed,  by  way  of  alteration  or  amplification.  The 
sentence  itself  is  awkward  and  ungrammatical.  liut  according  to 
the  rules  of  criticism,  the  burden  of  a  sentence  is  to  be  looked  for  in 
the  beginning  of  it  rather  than  in  the  end,  as  all  men  naturally  pre- 
sent the  most  prominent  matter  first  in  the  structure  of  language. 
Words  used  by  an  illiterate  testator  are  to  be  taken  in  their  popular 
signification.  If  these  words  are  construed  to  restrain  and  qualify 
the  previous  direction  to  sell  and  convey  in  fee  simple,  they  reduce 
the  direction  to  an  impossibility.  For  it  would  require  the  convey- 
ance to  be  strictly  such  as  it  then  was,  a  fee  simple  subject  to  an  in- 
choate right  of  dower,  which  might  or  might  not  become  perfect  by 
the  death  of  the  husband  before  the  wife.  The  tenure  by  which  the 
land  was  then  held,  was  not  that  of  a  perfect  dower  interest,  and  so 
long  as  the  testator  "held"  the  land,  there  never  could  be  any  perfect 
title  to  dower.  Then  how  can  the  will,  under  this  construction,  be 
effectuated  by  a  sale  and  conveyance  of  the  land,  subject  to  a  perfect 
right  of  dower?  No  power  can  authorize  them  to  convey  subject  to 
just  such  a  right  as  the  widow  had  when  the  will  was  made,  for  no 
such  right  exists  in  law  or  fact,  or  can  exist,  because  the  contingen- 
cy which  then  hung  over  the  right  of  dower  has  been  resolved  by 
death,  and  the  tenure  of  the  land,  if  it  is  still  subject  to  dower,  is 
changed.  The  construction  of  the  court  must  be  such  as  to  avoid 
this  impossibility,  which  the  testator  could  not  have  contemplated; 
and  fix  itself  on  the  plain  direction  to  sell  and  convey  in  fee  simple. 

Again:  the  direction  is  to  sell  the  land  for  the  highest  and  best 
price  that  can  be  obtained  for  the  same.  Now  how  can  the  highest 
and  best  price  be  obtained  for  this  land  by  selling  in  fee  simple  unin- 
cumbered; or  by  selling  it  subject  to  a  life  estate  in  one-third?  I  do 
not  lay  much  stress  on  this,  but  I  think  it  of  some  consequence,  as 
showing  what  was  the  intention  of  the  testator;  that  a  full  and  most 
advantageous  sale  was  in  his  mind.  The  intention  governs  in 
case  of  wills,  to  the  exclusion  of  all  forms  and  rules  applicable  to 
other  papers.  This  case  must  stand  on  its  own  circumstances;  on 
the  construction  of  the  will  in  reference  to  what  the  testator  meant. 

Wales,  for  the  appellee. — The  title  to  dower  is  a  claim  paramount 
to  any  title  under  the  will,  and  is  highly  favored.     In  order  to  ex- 
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elude  dower,  the  intention  of  the  testator  to  do  so  must  be  plainly 
expressed  in  words,  or  be  an  implication  as  plain  as  if  such  words 
had  been  used.  The  rules  by  which  the  intention  of  the  testator  may 
be  inferred  are  well  fixed  by  adjudged  cases.  Where  the  word  "es- 
tate" is  used,  it  may  be  restrained  by  the  context  to  the  personal  es- 
tate. (7  Eng.  Com.  Lazv  Rep.  8.)  In  taking  up  this  will  we  find 
the  general  subject  about  which  the  testator  was  treating  was  per- 
sonal property;  aJl  bequests;  no  reference  to  land.  The  bequest  to 
the  wife  is  a  general  pecuniary  bequest  during  widowhood,  and  not 
for  life;  in  restraint  of  marriage;  a  bounty  out  of  his  personal  estate; 
and  then  a  residuary  bequest,  still  applying  to  personal  estate,  as  im- 
plying a  residue  of  that.  Then  comes  the  provision  for  the  sale  of 
his  land. 

The  title  to  dower  is  so  prominent  in  the  view  of  a  testator,  as 
well  so  much  favored  in  the  law,  as  obviously  to  require  the  expres- 
sion of  an  intention  to  defeat  it  where  such  is  the  intention.  (3  Johns. 
Ch.  Ca.  448;  4  ib.  9;  7  Cowen  Rep.  287.)  In  all  the  cases  it  is  con- 
tended that  a  devise  of  the  land  in  fee  simple  to  third  persons,  is  not 
inconsistent  with  the  right  to  dower  in  the  widow;  though  a  pecunia- 
ry bequest  he  also  made  to  the  widow.  No  devise  to  the  wife,  how- 
ever great,  will  of  itself  be  considered  in  lieu  of  dower.  (1  Dallas' 
Rep.  418;  1  Y cotes'  Rep.  424;  4  Kent's  Com.  57-8;  1  Eden's  Chan. 
Rep.  57  to  66;  2  ib.  139,  no'te.)  An  annuity  charged  on  a  mixed  fund 
of  real  and  personal  estate  is  not  a  bar  of  dower. 

To  raise  a  case  of  election,  the  intention  as  manifested  by  the  will 
must  be  clear  and  decisive,  certain  and  manifest  (1  Powell  on  De- 
vises, 442;  21  Law  Lib.  262.)  In  what  part  of  this  will  is  there  that 
intention  "clear,  manifest  and  incontrovertible,"  "demonstrating"  the 
intention  of  the  testator  to  defeat  his  widow's  dower?  The  bequest 
must  be  taken  to  be  a  benevolence  and  bounty.  It  is  a  pecuniary 
bequest  not  charged  upon  land:  and  the  land  is  devised  to  third  per- 
sons. The  intention  must  be  collected  from  the  will  itself,  and  not 
from  any  thing  else;  and  must  be  collected  on  principles  fixed  by  ad- 
judged cases.  These  decide  that  neither  a  pecuniary  bounty  to  the 
wife,  nor  a  full  devise  of  land  to  third  persons,  is  to  be  held  as  de- 
feating the  widow  of  her  dower.  "Wliat  is  the  effect  of  the  order  to 
sell?  It  must  be  taken  as  the  intention  was,  to  sell  that  which  the 
te«stator  could  sell;  and  he  could  not  sell  it  clear  of  dower.  And  he 
has  further  expressed  hi?  intention  tliat  the  same  title  should  be  con- 
vovod  as  he  held  himself,  and  that  was  subject  to  dower.     Admit- 
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ting  tliat  the  matter  is  doubtful  on  the  intention,  the  decision  must  be 
in  favor  of  the  dower. 

Mr.  J.  A.  Bayard  replied. 

The  chancellor  assigned  the  reasons  of  liis  decree. 

Johns,  Ju.,  Chancellor. — The  case  below,  and  perhaps  hero,  was 
whether  there  is  such  a  conflict  between  the  will  of  S.  Woodward 
and  the  claim  of  his  widow  to  dower  as  shall  put  her  to  an  election 
to  take  the  bequest  to  her  in  the  will  or  the  dower.  In  my  view  the 
bequest  of  a  personal  legacy  to  the  wife  and  a  direction  to  executors 
to  sell  the  real  estate,  would  not  put  the  widow  to  her  election  any 
more  than  a  direct  devise  of  such  land  to  a  third  person;  after  a  pe- 
cuniary legacy  to  the  wife.  The  question  then  is,  whether  the  di- 
rection to  convey  a  good  and  sufficient  fee  simple  title  to  the  pur- 
chaser can  vary  the  case  so  as  to  put  the  widow  to  her  election. 
To  say  so  would  be  to  give  to  the  directions  about  conveyance  a 
greater  effect  than  the  direction  to  sell;  but  the  executors  could  con- 
vey no  greater  title  than  that  which  they  were  authorized  by  the  will 
to  sell.  It  seems  to  come  back  to  the  same  question,  whether  the 
land  is  devised  to  be  sold  free  from  dower.  On  examining  the  cases 
I  thought  that  this  did  not  come  within  any  of  those  where  the  widow 
was  put  to  her  election.  Those  cases  are  such  where  the  assertion 
of  the  claim  to  dower  would  come  into  conflict  with  the  possession 
of  the  land  devised,  and  thus  defeat  the  will.  There  is  no  such  dif- 
ficulty here.  The  testator  directed  a  sale  only  of  his  real  estate — a 
sale  of  his  title.  This  can  be  carried  out  by  a  sale  subject  to  dower, 
and  the  conveyance  of  a  fee  simple  title  may  be  made  so  far  as  the 
testator  has  ordered  a  sale  to  be  made.  It  does  not  appear  that  the 
testator  meant  that  his  children  should  have  the  proceeds  of  sale  of 
their  mother's  share  in  the  real  estate.  And  if  the  land  shall  be  sold 
clear  of  dower,  it  is  obviously  the  sale  of  a  greater  estate  than  tlie 
testator  held  at  the  date  of  the  will,  which  it  cannot  be  denied  was  sub- 
ject to  the  wife's  claim  of  dower.  If  on  this  will  the  widow  can  be 
put  to  her  election,  it  will  be  difficult  to  find  any  case  of  a  devise  of 
land,  after  a  legacy  to  the  wife,  that  would  not  fall  within  the  same 
principle. 

The  chief  justice  delivered  the  unanimous  opinion  of  the  court. 

Booth,  Chief  Justice. — The  question  in  this  case  depends  on  the 
doctrine  of  election,  the  principles  of  which  are  well  established. 
The  only  difficulty  is  in  applying  them  to  the  facts  of  each  particu- 
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lar  case.  Xo  person  is  allowed  to  claim  under  a  deed  or  will,  with- 
out giving  full  effect  to  every  thing  contained  in  it,  so  far  as  such 
person  is  concerned.  He  cannot  take  under,  and  at  the  same  time, 
in  opposition  to  it.  He  cannot  accept  and  reject  the  same  instru- 
ment; because  it  is  against  equity  and  good  conscience,  that  a  per- 
son should  hold  and  enjoy  a  gift  or  devise  by  virtue  of  a  will,  which 
he  could  not  do  without  it;  and  at  the  same  time  defeat  its  provisions 
by  asserting  a  paramount  claim  to  that  which,  by  the  will,  was  in- 
tended for  the  benefit  of  others.  He  must,  therefore,  either  wholly 
comply  with  the  will,  or  wholly  repudiate  it  and  adhere  to  his  para- 
mount claim. 

In  regard  to  dower,  it  seems  from  all  the  cases  to  be  an  establish- 
ed rule,  that  a  court  of  equity  will  not  compel  the  widow  to  make 
her  election,  unless  it  be  shown  by  the  express  words  of  the  testator, 
that  the  devise  or  bequest  was  given  in  lieu  or  satisfaction  of  dower; 
or  unless  it  appears,  that  such  was  the  testator's  intention,  by  clear 
and  manifest  implication  arising  from  the  fact  that  the  claim  of 
dower  is  plainly  inconsistent  with  the  devise  or  bequest,  and  so  re- 
pugnant to  the  will  as  to  defeat  its  provisions.  If  both  claims  can 
stand  consistently  together,  the  widow  is  entitled  to  both,  although 
the  claim  under  the  will  may  be  much  greater  in  value  than  her 
dower. 

In  the  present  case,  there  is  no  express  declaration  in  the  will,  ex- 
cluding the  defendant's  right  of  dower,  or  indicating  that  the  bequest 
and  annuity  were  intended  to  be  in  lieu  or  satisfaction  of  it.  Nor 
could  the  slightest  implication  of  an  intention  to  that  effect  exist,  had 
the  testator  omitted  that  clause  in  the  will,  which  authorizes  the  ex- 
ecutors to  convey  to  the  purchaser  of  his  real  estate,  a  good  and 
sufficient  fee  simple  title.  If  we  view  the  case  without  that  clause, 
there  is  a  total  absence  of  every  thing  like  an  intention  to  bar  the 
right  of  dower.  It  appears  by  the  case  stated,  that  in  addition  to 
his  real  estate,  the  testator's  personal  property  at  the  time  of  his 
death,  was  more  than  sufficient,  after  the  payment  of  debts  and  lega- 
cies, to  set  apart  the  sum  of  three  thousand  dollars  for  the  purpose 
of  raising  the  annuity  to  his  wife  during  her  widowhood.  This  pro- 
vision then  for  her  benefit,  is  wholly  out  of  his  personal  estate;  is 
not  charged  upon,  and  has  no  reference  to  his  real  estate.  The  an- 
nuity and  bequest  of  household  furniture,  viewed  by  themselves, 
would  be  considered  simply  as  the  bounty  or  benevolence  of  the  tes- 
tator to  his  wife.     There  would  be  no  inconsistency  between  them 
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and  her  claim  of  dower;  and  no  repugnance  in  that  claim,  to  the 
mere  sale  itself,  of  the  testatoi^'s  real  estate.  The  assertion,  of  the 
right  of  dower  could  not  impair  or  defeat  the  testator's  direction  to 
his  executors,  simply  to  make  such  sale;  and  the  fact,  that  the  an- 
nuity, because  given  only  during  widowhood,  is  less  beneficial  than 
dower,  would  of  itself,  be  a  strong  reason  against  the  interference  of 
a  court  of  equity.  So  far  then,  the  bequest,  annuity,  claim  of  dower, 
and  sale  of  the  real  estate,  would  all  consistently  stand  together. 

But  it  is  contended  for  the  complainants,  that  the  clause  in  the  will 
authorizing  the  executors  to  convey  to  the  purchaser  or  purchasers 
of  the  testator's  real  estate,  a  good  and  sufficient  fee  simple  title,  being 
of  equal  tenor  zvith  that  by  which  lie  field  tlie  same,  is  defeated  by  the 
claim  of  dower,  and  therefore  presents  a  case  of  election:  that  the 
words  "good  and  sufficient  fee  simple  title"'  mean  the  legal  estate  in 
fee  simple,  clear  of  all  liens  and  incumbrances;  and  that  such  a  title 
cannot  be  conveyed,  if  the  land  is  to  be  subject  to  the  incumbrance 
of  dower:  that  by  the  clause  referred  to,  the  testator  must  have  in- 
tended the  purchaser  of  his  real  estate  should  hold  it  discharged  from 
the  dower;  otherwise,  the  words  contained  in  the  clause  must  be  re- 
jected as  useless;  whereas,  effect  must  be  given  if  possible,  to  all  the 
words  of  a  will,  and  none  are  to  be  rejected,  unless  the  intention  of 
the  testator,  apparent  from  other  parts  of  the  will,  requires  it:  that 
by  the  expression  being  of  equal  tenor,  &c.,  the  testator  must  be  un- 
derstood as  meaning  the  same  title  by  which  the  lands  came  to,  or 
were  received  by  him;  and,  therefore,  if  conveyed  by  his  executors 
subject  to  dower — as  dower  is  no  part  of  the  title,  and  can  only  arise 
after  his  death — the  title  of  the  purchaser  would  not  be  of  equal  tenor 
with  that  by  which  the  testator  held  his  real  estate. 

After  a  careful  examination  of  this  will,  we  cannot  give  to  the 
words  on  which  so  much  stress  is  laid,  and  on  which  the  whole  ar- 
gument for  the  complainants  is  founded,  the  force  and  meaning  con- 
tended for.  We  admit,  that  upon  a  contract  for  the  sale  of  lands, 
where  the  vendor  agrees  with  the  purchaser,  to  make  a  good  and  suf- 
ficient deed  in  lazu  to  vest  him  with  the  title,  as  was  the  case  in  Jones 
vs.  Gardner,  (10  Johns.  Rep.  260,)  relied  on  by  the  complainants' 
counsel,  or  to  convey  a  good  and  sufficient  title  in  fee  simple;  such 
agreement  may  very  properly,  according  to  the  evident  intention  of 
the  parties,  be  construed  as  a  covenant  to  convey  the  legal  estate  in 
fee,  free  and  clear  of  all  valid  liens  and  incumbrances.  In  Jones  vs. 
Gardner,  the  court  considered  that  the  deed  of  the  plaintiff  and  wife 
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tendered  by  him  to  the  defendant,  was  not  a  compliance  on  the  part 
of  the  plaintiff  with  his  covenant;  becau.se  the  deed  did  not  embrace 
the  whole  of  the  land  agreed  to  be  conveyed;  and  because  the  wife 
of  the  plaiutiif  had  not  executed  it  with  the  solemnities  required  by 
law:  that  in  this  respect,  the  deed  was  imperfect,  and  did  not  fulfil 
the  contract,  inasmuch  as  the  title  to  be  vested  in  the  defendant, 
meant  the  legal  estate  in  fee,  free  and  clear  of  all  valid  claims,  liens 
and  incumbrances;  and,  therefore,  that  the  claim  of  dower  being  an 
incumbrance  on  the  land  and  not  barred  by  the  deed,  was  inconsist- 
ent with  the  title  agreed  to  be  conveyed. 

With  all  respect  for  this  authority,  and  however  conclusive  we 
might  deem  it,  if  the  present  case  depended  on  the  construction  of  a 
covenant  to  convey  lands  for  a  full  and  adequate  consideration,  we 
cannot  attribute  the  same  import  and  signification  to  the  words  used 
in  this  will,  as  was  given  to  them  in  the  case  referred  to,  unless  it 
appears  to  have  been  the  intention  of  the  testator  to  use  them  in  the 
same  sense,  and  attach  to  them  the  same  meaning.  The  counsel  for 
the  complainants  admit,  that  if  the  testator  had  omitted  the  clause 
respecting  the  conveyance,  and  simply  directed  his  real  estate  to  be 
sold,  the  sale  would  be  subject  to  the  claim  of  dower,  and  no  incon- 
sistency could  arise  between  them.  This  is  apparent.  But  whether 
the  clause  in  question  were  omitted  or  not,  the  effect,  in  our  opinion, 
is  the  same.  If  the  mere  direction  to  sell,  does  not  put  the  defend- 
ant to  her  election,  it  is  not  perceived  how  the  authority  to  convey 
the  title  is  to  do  so.  In  either  case,  no  other  or  greater  estate  or 
title  can  be  conveyed,  than  that  wjiich  the  testator  held  when  he 
made  his  will.  Suppose  then,  the  clause  to  be  omitted.  The  ex- 
press i)ower  to  sell  impliedly  confers  all  incidental  powers  proper 
and  necessary  to  carry  into  effect  the  power  expressly  given.  Among 
the  implied  powers,  is  the  authority  to  execute  a  good  and  sufficient 
deed  to  convey  what  is  sold;  for  without  such  deed  conveying  the 
testator's  title,  the  sale  is  incomplete.  Under  the  implied  authority 
to  make  a  deed,  what  title  would  the  executors  convey?  Precisely 
the  same  which  the  testator  held  in  the  property  he  had  a  right  to 
sell;  but  not  a  title  which  was  not  his,  but  paramount  to  any  that 
could  be  claimed  under  his  will.  The  deed  then,  to  be  executed  by 
the  executors  to  the  purchaser,  would  purport  to  convey  a  good  and 
sufficient  title  in  fee  simple  in  the  testator's  real  estate,  such  as  he 
had  and  held  at  the  time  of  making  his  will;  that  is,  subject  to  his 
wife's  right  of  dower. 
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But  viewing  the  case  with  the  clause  as  it  stands  in  the  will,  ex- 
pressly giving  the  executors  the  authority  to  convey,  can  any  other 
or  greater  title  be  conveyed  than  without  the  clause?  The  language 
of  the  testator  is  this:  "And  I  do  authorise  and  empower  them"  (his 
executors,)  "to  convey  to  the  purchaser  or  purchasers  of  said  real  es- 
tate a  good  and  sufficient  fee  simple  title  or  titles,  being  of  equal  tenor 
with  those  by  which  I  nozv  hold  the  same."  l>oes  the  testator  by  these 
words  show  a  plain,  manifest  intention  that  thft  good  and  sufficient 
fee  simple  title  to  be  conveyed,  shall  be  free  and  clear  from  his  wife's 
claim  of  dower?  Or  does  he  not  rather  express  directly  the  reverse? 
By  a  fee  simple  title  being  of  equal  tenor,  &c.,  is  to  be  understood  a 
title  of  the  same  purport,  or  the  same  in  substance,  or  the  same  in 
effect,  with  that  by  which  the  testator  held  his  real  estate  at  the  time 
he  made  his  will.  What  was  his  title  at  that  time?  No  other  than  a 
title  in  fee  simple  subject  to  his  wife's  inchoate  right  of  dower;  and 
consequently  it  was  only  such  title  his  executors  were  authorized  to 
convey.  It  seems  to  us,  that  no  other  meaning  can  be  attached  to 
the  testator's  words;  and  therefore  that  with  or  without  the  clause 
in  question,  the  real  estate,  upon  a  sale  by  the  executors,  must  be 
conveyed  subject  to  the  defendant's  right  of  dower. 

But  admitting,  according  to  the  construction  of  the  complainants' 
counsel,  that  the  words  "a  good  and  sufficient  fee  simple  title,"  when 
used  either  in  a  deed  or  will,  import  a  title  free  and  clear  of  all  liens 
and  incumbrances;  the  result  is  not  varied;  because,  those  words 
are  qualified  and  restricted  by  the  words  immediately  following,  to 
wit:  "being  of  equal  tenor,  &c.;"  plainly  showing  that  the  testator  in- 
tended such  title  as  he  held  at  the  time  of  making  the  will.  What 
else  could  have  been  his  intention?  If  he  meant  that  his  real  estate 
should  be  conveyed  free  and  clear  of  dower,  he  would  have  used 
only  the  former  words  and  omitted  the  latter.  But  it  is  more  proba- 
ble, if  the  design  to  bar  his  wife's  dower,  was  the  leading  or  prevail- 
ing idea  influencing  his  mind  in  the  disposition  of  his  real  estate,  that 
such  design  would  have  been  shown  by  an  express  declaration,  that 
his  real  estate  should  be  sold  free  of  dower,  or  that  he  intended  the 
annuity  to  be  in  lieu  or  satisfaction  of  it.  The  complainants'  case 
then  cannot  be  sustained,  unless  the  words  "being  of  equal  tenor,  &c" 
be  rejected  as  useless  or  superfluous:  which  is  forbidden  by  that  car- 
dinal rule  of  construction,  that  effect  must  be  given,  if  possible,  to  all 
the  words  of  a  will.  But  further.  Supposing  the  construction  of  the 
clause  in  the  will,  on  which  the  whole  of  the  complainants'  case  is 
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founded,  is  doubtful  and  uncertain;  then  it  follows,  that  a  sufficiently 
clear  case  is  not  presented  for  the  interposition  of  a  court  of  equity 
to  compel  the  defendant  to  make  her  election:  that  this  is  not  a  case 
where  the  intention  of  the  the  testator,  as  manifested  by  the  will,  is 
clear  and  decisive;  or  where — to  use  the  language  of  lord  Alvanly 
in  French  vs.  Davies  (2  Ves.  jr.  572,) — "it  is  clear,  plain  and  incon- 
trovertible, that  the  testator  could  not  possibly  give  what  he  has 
given,  consistently  with  the  defendants'  claim  of  dower." 

The  opinion  of  this  court  is,  that  the  present  is  not  a  case  of  elec- 
tion; and,  therefore,  that  the  decree  of  the  chancellor  be  affirmed, 
and  the  complainants  pay  the  costs. 

Chandler,  and  /.  A.  Bayard,  for  appellants. 

Wales,  for  the  respondent. 
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STATE,  use  of  William  Hazzard  and  wife  vs.  C.  S.  LAYTOX  et  al. 

The  saving  of  the  sixth  section  of  the  act  of  limitation  in  favor  of  persons 
under  disability  applies  to  administration  and  other  bonds,  which  by  the 
first  section  are  barred  in  six  years  from  their  date.  And  if  the  person  en- 
titled be  a  feme  covert  at  the  time  the  cause  of  action  accrues,  an  action 
may  be  maintained  by  the  husband,  though  brought  after  the  expiration  of 
six  years   from  the   date  of   the  bond. 

The  principles  of  calculating  interest  and  deducting  payments  on  bonds;  run- 
ning accounts;  and  for  and  against  administrators  or  guardians;  stated. 

The  jury  are  not  bound  to  state  the  principles  on  which  their  verdict  is 
founded;  but  if  they  return,  together  with  the  verdict,  a  statement  which 
shows  errors  of  law,  or  of  admitted  fact,  the  court  will  set  aside  the  ver- 
dict for  this  cause,  and  grant  a  new  trial. 

Debt  on  an  administration  bond  on  the  estate  of  John  Wilson,  de- 
ceased, dated  the  11th  of  January,  1826.  Narr.  without  suggesting 
breaches.  Oyer  granted.  Pleas,  non  est  factum;  performance;  and 
the  act  of  limitation.  Eeplication  suggesting  breaches,  and  issue  on 
the  plea  of  non  est  factum.  To  the  plea  of  the  act  of  limitation,  re- 
plication precludi  non,  because  John  Wilson  by  his  will,  dated  the 
9th  of  November,  1825,  did  devise  thus:  ''Item,  it  is  my  wish  and  de- 
sire that  my  estate  shall,  after  taking  out  the  legacies  that  I  have 
given  my  daughter,  be  equally  divided  between  my  son,  David  James 
and  daughter  Elexine  Wilson,  when  they  arrive  at  the  age  of  matu- 
rity;" that  said  Elexine  married  William  Hazzard,  the  plaintiff,  on 
the  9th  of  January,  1834,  and  she  arrived  at  the  age  of  twenty-one 
years  on  the  22d  of  June,  1840;  and  that  this  suit  was  brought  with- 
in three  years  after  she  arrived  at  age  or  maturity.  To  this  replica- 
tion the  defendant  demurred. 

Ridgely,  in  support  of  the  demurrer,  said  the  replication  was  not 
a  sufficient  answer  to  the  plea.  The  act  of  limitation  of  1829  pro- 
vides that  no.  action  shall  be  brought  upon  an  administration  bond 
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after  the  expiration  of  six  years  from  the  date  of  such  bond.  The 
provision  as  to  other  bonds  in  the  same  act  is  different,  and  the  differ- 
ence is  noticeable,  as  forming  a  designed  distinction  The  legisla- 
ture designed  to  make  the  limitation  on  administration  bonds  to  com- 
mence from  the  date  of  the  bonds;  in  all  other  cases  the  limitation 
begins  to  run  only  from  the  accruing  of  the  cause  of  action.  It  is 
not  competent  for  any  man  by  his  will  to  repeal  or  defeat  the  law  of 
the  land.  Suppose  A.  by  his  will  bequeaths  to  his  son,  then  of  full 
age,  a  legacy  payable  ten  years  after  the  grant  of  letters  of  adminis- 
tration. Would  not  the  act  of  limitation  bar  the  claim  in  six  years 
after  its  date?  The  suit  on  the  bond  would  be  barred,  though  he  had 
never  any  right  of  action  within  the  six  years;  yet  he  would  have  a 
remedy  in  assumpsit,  after  the  time  of  payment  appointed  had  arrived. 
And  though  this  may  be  regarded  as  a  hardship,  it  is  a  necessary 
consequence  of  the  policy  of  the  law,  that  the  sureties  of  an  adminis- 
trator, and  the  administrator  himself,  should  not  be  officially  responsi- 
ble for  a  longer  time  than  six  years.  There  can  be  no  doubt  on  the 
words  of  this  act,  that  this  bond  is  barred,  and  it  is  always  safer  to 
place  the  construction  on  the  face  of  a  law.  (9  Lazv.  Lib.  702-3; 
Dwarris  48,  52.)  Does  the  proviso  in  section  6  take  the  case  out  of 
statute?  "If  the  person  entitled  shall  at  the  time  of  the  accruing  of 
such  cause  of  action,  have  been  under  the  disability  of  infancy,  co- 
verture," &c.  Who  is  the  person  entitled?  William  Hazzard  the  hus- 
band and  not  his  wife.  So  decided  by  this  court  in  the  appeal  from 
the  Orphans'  Court  between  these  same  parties.     {Ante  348.) 

The  court  in  Shankland's  case  decided  that  the  husband  could  not 
take  any  benefit  under  the  saving  of  coverture,  which  is  a  personal 
saving  to  the  wife,  to  be  enjoyed  by  her  after  discoverture.  No  more 
can  the  husband  be  benefited  by  the  wife's  saving  of  infancy.  The 
wife's  interest  may  be  protected  as  to  her,  both  during  infancy  and 
during  coverture,  and  her  right  of  action  may  revive  on  the  death  of 
the  husband,  yet  during  the  life  of  the  husband  he  cannot  take  the 
benefit  of  the  saving  of  the  statute,  which  is  a  saving  exclusively  for 
his  wife's  benefit. 

Houston. — It  is  not  necessary  for  us  to  controvert  the  decision  of 
the  court  in  the  former  case  between  these  parties.  This  is  a  very 
different  case.  The  former  was  a  question  whether  the  husband  of 
a  legatee,  having  suffered  three  years  to  elapse  after  his  marriage, 
during  all  which  time  he  had  the  power  to  except  to  this  defendant's 
administration  accounts,  was  not  barred  of  his  right  to  except;  here 
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it  is  whether  the  husband  and  wife  may  not  bring  suit  on  the  admi- 
nistration bond  almost  at  the  first  moment  at  which  either  of  them 
could  bring  the  suit. 

John  Wilson  by  his  will  directed  his  daughter's  share  of  his  estate 
to  be  paid  only  when  she  attained  full  age;  her  marriage  with  the 
plaintiff  did  not  accelerate  the  time  of  ])aymcnt  or  give  Hazzard  any 
right  of  action  before  she  came  of  age.  The  defendant  entered  into 
an  administration  bond,  c.  t,  a.,  to  settle  and  distribute  the  estate  ac- 
cording to  law,  and  according  to  the  will.  This  was  a  contract  on 
his  i)art  to  pay  when  and  as  the  will  directed.  This  contract  was 
entered  into  in  1820,  and  once  entered  into  it  was  covered  by  the 
protection  of  the  constitution  of  the  United  States,  even  against  State 
legislation.  It  would  not  even  be  competent  for  the  legislature  to 
anticipate  the  time  of  payment,  and  direct  it  to  be  paid  earlier.  The 
contract  was  binding  on  both  parties,  just  as  the  will  and  bond  made 
it.  Elexine  Wilson  had  the  right  to  receive,  and  the  defendant  was 
bound  to  pay,  this  money  only  as  the  will  directed.  And  if  the  act 
of  18*29,  of  limitation,  is  to  have  the  effect  to  give  Hazzard  the 
power  of  suing  before  that  time,  or  takes  away  from  him  and  his 
wife  the  power  to  sue  at  that  time,  it  is  unconstitutional  and  void. 
I  agree  that  limitation  laws  have  not  been  held  as  violating  the 
constitution  of  the  United  States;  but  a  law  that  does  not  merely 
limit  the  time  of  bringing  «ction,  but  altogether  takes  away  the  right 
of  action,  is  unconstitutional  and  void.  Such  is  the  oft'ect  of  the  con- 
struction of  the  other  side,  which  not  merely  limits  the  time  of  bring- 
ing suit,  but  takes  it  away  altogether. 

2d.  The  legislature  designed  in  all  cases  to  secure  the  parties  entitled 
to  distributive  shares  by  bond  and  security.  The  law  requires  such 
bond  in  every  case.  And  if  there  is  any  difference  between  cases  where 
the  estates  may  be  settled  immediately,  and  those  where  it  must  be 
postponed  for  many  years,  the  necessity  of  extending  the  security  of  the 
bond  to  a  remote  settlement  is  stronger  than  that  which  provides  secu- 
rity for  the  earlier  payments.  The  proviso  of  the  sixth  section,  both  by 
its  spirit  and  letter,  saves  to  any  person  entitled  to  an  action,  the  right 
of  suing  at  any  time  within  three  years  after  the  removal  of  any  of 
the  disabilities  mentioned  in  the  act.  A  statute  is  to  be  construed  as 
near  as  may  be  to  the  common  law,  and  to  further  the  objects  of  the 
statute;  to  cure  the  evil,  and  advance  the  remedy.  (9  Lazv.  Lib.  39- 
40.)  The  object  of  the  act  of  limitation  is  to  compel  persons  having  a 
right  to  sue  to  do  so  within  a  reasonable  time;  not  to  take  away  the 
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right  of  suit  before  it  arises.  The  evil  was,  that  any  one  who  had 
a  right  to  sue  might  do  so  at  any  time;  the  object  was  to  restrain,  not 
to  talce  away,  the  right  of  suit.  If  Elexine  Hazzard  is  barred  by  this 
act  of  limitation,  she  was  barred  for  many  years  before  she  had  a 
right  of  action;  that  is,  her  right  to  sue  was  limited  before  it  accrued; 
a  power  is  restrained  which  does  not  exist.  Even  the  words  of  a 
statute  may  be  disregarded  to  eifect  its  object.  (2  Harr.  Rep.  184, 
Luby  vs.  Cox;  9  Law.  Lib.  61.) 

Ridgely  replied. 

By  the  Court: 

Booth,  Chief  Justice. — This  is  an  action  of  debt  brought  under 
the  act  of  assembly  relating  to  bonds  and  penal  sums,  in  the  name  of 
the  State,  for  the  use  of  William  Hazzard  and  Elexine,  his  wife,  late 
Elexine  Wilson,  against  the  defendant,  upon  the  administration  bond 
executed  by  him,  as  the  administrator  with  the  will  annexed,  of  John 
Wilson,  deceased,  and  by  the  sureties  of  the  defendant,  bearing  date 
the  11th  of  January,  1826.  The  suit  is  instituted  to  recover  the  share 
of  said  Elexine  of  the  personal  estate  of  her  father,  John  Wilson,  de- 
ceased; which,  by  his  will,  was  directed  to  be  paid  on  her  attaining 
to  the  age  of  twenty-one  years.  The  case  presents  a  good  and  sub- 
sisting right  of  action  in  her,  upon  this  administration  bond,  which 
she  could  not  prosecute,  because  of  the  disability  of  infancy  and  the 
supervening  disability  of  coverture;  and  which  no  person  could  pro- 
secute for  her,  or  in  her  right,  sooner  than  the  commencement  of 
this  suit.  The  only  question  submitted  by  the  counsel  on  the  argu- 
ment of  the  demurrer,  is  whether  this  present  action  is  barred  by  the 
act  for  the  limitation  of  personal  actions.  The  first  section  declares 
that  "no  action  shall  be  brought  upon  the  official  recognizance  of  any 
sheriff,  or  upon  any  administration  bond,  or  upon  any  testamentary 
bond,  against  either  the  principal  or  sureties,  after  the  expiration  of 
six  years  from  the  date  of  such  recognizance  or  bond."  The  second, 
third,  fourth  and  fifth  sections  relate  to  other  personal  actions.  The 
sixth  section  provides  "that  if  the  person  entitled  to  any  action  com- 
prehended within  either  of  the  foregoing  sections,  shall  have  been, 
at  the  time  of  the  accruing  of  the  cause  of  such  action,  under  disa- 
bility of  infancy,  coverture  or  incompetency  of  mind,  this  act  shall 
not  be  a  bar  to  such  action  during  the  continuance  of  such  disability, 
nor  until  the  expiration  of  three  years  from  the  removal  thereof." 

The  defendant's  counsel  insists  that  the  present  suit  is  barred  by 
the  positive  terms  of  the  first  section,  and  is  not  within  the  protection 
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of  the  sixth;  or  in  other  words,  that  this  action  prosecuted  by  the 
husband,  for  the  use  of  himself  and  wife,  is  barred  by  the  act  of  limi- 
tation before  the  right  of  action  accrues.  This  proposition  in  itself 
untenable,  is  adverse  to  the  object  of  all  acts  of  limitation,  which  is 
to  urge  parties  to  prosecute  their  legal  rights,  and  not  to  slumber 
over  them;  to  quiet  stale  demands,  but  not  to  bar  actions  before  the 
right  to  sue  arises.  In  support  of  it  the  defendant's  counsel  contends, 
that  this  case  comes  within  the  principle  decided  by  this  court  in  the 
appeal  from  the  Orphans'  Court,  between  these  same  parties:  that 
there  the  appeal,  although  taken  by  the  husband  in  the  name  of  him- 
self and  wife,  was  deemed  to  be  his  suit;  because  instituted  by  him 
in  the  exercise  of  his  marital  rights,  and  for  his  own  exclusive  use: 
that  for  the  same  reason,  this  present  action  on  the  administration 
bond,  being  instituted  by  him  for  his  exclusive  use  and  benefit,  is  to 
be  considered  as  his  suit;  and  as  he  is  under  no  disability  himself,  he 
cannot  be  shielded  by  the  infancy  of  his  wife,  and  her  supervening 
disability  of  coverture,  and  thus  be  protected  by  the  sixth  section 
from  the  operation  of  the  first. 

In  answer  to  this  argument,  let  us  consider  what  was  the  princi- 
ple decided  in  the  appeal  from  the  Orphans'  Court.  The  present  de- 
fendant, as  administrator  with  the  will  annexed,  of  John  "Wilson,  de- 
■ceased,  had  passed  several  administration  accounts  before  the  regis- 
ter, upwards  of  three  years  prior  to  the  marriage  of  William  Haz- 
^ard,  then  of  full  age,  with  Elexine  Wilson,  then  and  for  several 
years  afterwards  an  infant.  The  eleventh  section  of  the  act  for  the 
limitation  of  personal  actions,  declares  that  no  exceptions  to  an  ac- 
count of  an  executor,  administrator  or  guardian  shall  be  received  in 
the  Orphans'  Court  after  the  expiration  of  three  years  from  the  set- 
tlement of  such  account;  and  then  provides  that  this  limitation,  in  re- 
spect to  any  person  under  disability  of  infancy,  coverture  or  incom- 
petency of  mind  at  the  time  of  the  settlement  of  any  such  account, 
ehall  begin  to  run  from  the  ceasing  of  such  disability,  and  not  from 
the  time  of  such  settlement.  The  right  to  take  exceptions  to  the  ac- 
counts of  the  administrator  with  the  will  annexed,  by  way  of  appeal 
to  the  Orphans'  Court,  accrued  to  the  said  Elexine  immediately  upon 
their  settlement  by  the  register,  and  was  saved  to  her  by  reason  of 
her  disability  of  infancy.  This  right  passed  to  the  husband  at  the 
time  of  their  marriage;  and  he  then,  in  the  language  of  the  constitu- 
tion, became  a  party  concerned  in  the  settlement  of  the  accounts. 
His  right  to  take  the  appeal  then  accrued;  and  as  there  was  then  a 
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cause  of  action,  a  person  competent  to  sue,  a  person  competent  to 
be  sued,  and  a  jurisdiction  in  which  the  suit  might  be  maintained, 
this  court  decided  that  the  act  of  limitation  began  to  run  against  him 
from  that  time;  and  as  he  was  then  under  no  disability,  and  did  not 
take  the  appeal  until  after  the  expiration  of  three  years  from  the  ac- 
cruing of  his  right,  he  was  barred  by  the  act.  This  decision  then  is 
in  direct  opposition  to  the  ground  taken  by  the  defendant's  counsel. 
If  his  argument  be  correct,  that  the  present  suit  is  barred  because 
irstituted  after  the  expiration  of  six  years  from  the  date  of  the  admi- 
nistration bond;  then  for  the  same  reason,  the  appeal  to  the  Orphans' 
Court  ought  to  have  been  barred,  because  it  was  taken  more  than, 
three  years  from  the  date  of  the  settlement  of  the  administration  ac- 
counts. But  as  the  court  decided  that  the  act  of  limitation  did  not 
begin  to  run  against  the  husband  until  his  right  of  appeal  accrued;  it 
follows,  upon  the  same  principle,  that  the  act  does  not  begin  to  run. 
against  him  in  the  present  case,  until  the  accruing  of  the  cause  of 
action,  namely:  the  arrival  of  his  wife  to  the  age  of  twenty-one  years; 
and  therefore,  as  this  suit  was  instituted  immediately  after  that  period, 
the  act  of  limitation  interposes  no  bar. 

In  the  appeal  from  the  Orphans'  Court  between  these  parties,  this 
court  viewed  the  proviso  or  saving  in  the  eleventh  section  of  the 
present  act  of  limitation,  as  substantially  the  same  with  that  in  the 
former  act  (Del.  Laws  890,  vol.  2,  sec.  2,)  which,  according  to 
the  plain  import  of  its  language,  had  respect  only  to  persons  labor- 
ing under  the  usual  disabilities.  It  interposed  to  protect  them,  and 
not  those  who  could  assert  their  rights  at  any  time  before  the  expi- 
ration of  the  period  of  limitation.  The  latter  were  within  the  opera- 
tion of  the  act;  but  against  the  former,  it  did  not  begin  to  run  until 
the  ceasing  of  the  disability.  Upon  this  ground  Shankland's  case 
was  decided  by  the  former  Court  of  Errors  and  Appeals;  and  this 
court  being  of  the  opinion  that  the  case  between  these  parties,  in  the 
appeal  from  the  Orphans'  Court,  fell  within  the  principle  of  Shank- 
land's  case,  decided  accordingly.  But  the  proviso  or  saving  in  the 
sixth  section  of  the  act  now  in  force,  on  which  this  case  depends, 
differs  from  that  in  the  eleventh  section  of  the  same  act,  and  from 
the  saving  in  the  second  section  of  the  former  act  in  vol.  2  Del.  Laws 
890.  And  although  it  was  well  observed  in  Murray  vs.  The  East 
India  Company,  5  Barn.  &  Aid.  205,  that  the  several  statutes  of  limi- 
tation being  in  pari  materia,  ought  to  receive  an  uniform  construc- 
tion, it  may  also  be  remarked,  that  where  the  expressions  in  twa 
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several  sections  of  the  same  act,  and  in  the  section  of  another  act 
on  the  same  subject,  each  containing  a  proviso,  saving  or  exception 
from  the  limitation  of  certain  actions  are  different,  the  reasonable  in- 
ference is,  that  a  different  meaning  was  intended.  The  phraseology 
of  the  sixth  section  is  peculiar  to  itself.  The  saving  is  to  the  action 
to  which  the  person  under  disability  is  entitled.  It  does  not  declare 
that  as  to  the  persons  under  disability,  the  limitation  shall  begin  to 
run  at  the  ceasing  of  the  disability;  but  that  the  action  to  which  they 
are  entitled  shall  not  be  barred  by  the  act,  during  the  contitinance 
of  such  disability,  nor  until  the  expiration  of  three  years  from  the  re- 
moval thereof.  Why  were  the  words  ''during  the  continuance  of 
such  disability"  inserted?  If  the  legislature  intended,  as  in  the  second 
section  of  the  former,  and  in  the  eleventh  section  of  the  present  act, 
merely  to  save  to  persons  under  disability  the  right  to  bring  their 
action  within  a  certain  time  after  their  disability  ceased,  the  saving 
of  the  action  during  the  continuance  of  the  disability  was  nugatory; 
because  during  such  continuance  they  are  incompetent  to  sue  or  act 
for  themselves;  and  therefore  their  rights  would  be  equally  well  pro- 
tected without  such  clause,  by  simply  allowing  them  to  bring  their 
action  within  a  limited  time  after  the  removal  of  their  disability.  It 
seems  then,  that  it  was  intended  in  the  sixth  section  of  the  present 
act,  to  allow  the  action  to  which  a  person  under  disability  was  enti- 
tled, to  be  prosecuted  by  a  party  in  right  of  such  person,  during  the 
continuance  of  such  disability.  At  the  time  of  the  marriage  of  W'^il- 
liam  Hazzard  with  Elexine  Wilson,  and  for  several  years  after,  she 
was  an  infant;  and  thus  was  under  the  double  disability  of  infancy 
and  coverture.  When  the  right  accrues,  on  her  attaining  the  age  of 
twenty-one  years,  to  demand  from  the  defendant,  as  administrator 
with  the  will  annexed,  her  share  of  her  father's  personal  estate,  she 
is  still  under  the  disability  of  coverture.  She  is  then  a  person  enti- 
tled to  an  action  upon  the  administration  bond  of  the  defendant,  and 
under  the  disability  of  coverture  at  the  time  of  the  accruing  of  the 
cause  of  such  action.  In  positive  terms  it  is  declared,  that  the  act 
shall  not  be  a  bar  to  such  action  during  the  cotttinuance  of  such  disa- 
bility. And  although  the  present  suit,  according  to  the  argument  of 
the  defendant's  counsel,  is  to  be  considered  the  husband's  suit,  and 
not  the  wife's;  prosecuted  by  him  for  his,  and  not  for  her  benefit; 
over  which  he  has  the  whole  control,  and  she  none;  the  proceeds  of 
which  when  obtained  under  judgment  and  execution,  belong  to  him, 
and  not  to  her;  still  it  is  an  action  to  which  she  is  entitled;  and  it  is 
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only  because  she  is  so  entitled  that  he  has  a  right  to  prosecute  it,  or 
take  any  step  respecting  it.  It  would  seem,  therefore,  by  the  very 
terms  of  the  sixth  section  of  the  act  of  limitation  now  in  force,  that 
the  legislature  intended  to  avoid  the  principle  established  in  Shank- 
land's  case,  and  that  such  an  action  as  the  present  should  not  be  barred 
during  the  continuance  of  the  disability  of  the  person  entitled  to  it. 

The  opinion  of  the  court  is,  that  judgment  on  the  demurrer  be  ren- 
dered for  the  plaintiff. 

Harrington,  Justice. — I  concur  in  the  opinion  just  pronounced  by 
the  chief  justice  as  to  the  construction  of  the  first  and  sixth  sections 
of  the  act  of  limitation.  A  difference  of  opinion  as  to  the  true  con- 
struction of  the  eleventh  section,  makes  it  necessary  for  me  to  con- 
cur with  qualifications. 

The  defendant  in  this  case  administered  on  the  estate  of  John  Wil- 
son, with  the  will  annexed,  and  gave  bond  for  the  faithful  adminis- 
tration of  the  estate.  Elexine  Wilson  who  was  entitled  to  a  share 
of  the  estate,  was  an  infant  at  the  date  of  this  bond,  and  the  will  of 
her  father  directs  that  her  share  of  his  estate  shall  not  be  paid  to  her 
until  she  arrived  at  full  age.  During  her  infancy  she  married  Wil- 
liam Hazzard,  the  plaintiff,  and  on  her  arriving  at  age,  which  was 
more  than  six  years  from  the  date  of  the  bond,  this  suit  was  com- 
menced for  her  share  of  the  estate.  The  act  of  limitation  is  pleaded 
in  bar  of  the  action,  and  her  infancy  is  replied. 

The  act  declares  that  no  action  shall  be  brought  upon  any  admi- 
nistration bond  after  the  expiration  of  six  years  from  the  date  of  such 
bond;  provided,  that  if  the  person  entitled  to  any  action  upon  such 
bond,  shall  have  been  at  the  time  of  the  accruing  of  the  cause  of 
such  action,  under  disability  of  infancy  or  coverture,  that  act  shall 
not  be  a  bar  to  such  action  during  the  continuance  of  such  disability, 
nor  until  the  expiration  of  three  years  from  the  removal  thereof. 

The  breach  assigned  of  the  condition  of  the  defendant's  bond  is, 
that  the  defendant  did  not  pay  over  to  Elexine  Wilson,  now  Mrs. 
Hazzard,  on  her  attaining  full  age,  her  share  of  her  father's  estate. 
When  this  portion  became  payable,  Mrs.  Hazzard  was  under  the  dis- 
ability of  coverture,  and  the  act  says  that  if  the  person  entitled  to  any 
action  on  this  bond  shall  have  been  at  the  time  of  the  accruing  of  the 
cause  of  such  action  under  disability  of  coverture,  that  act  shall  not 
be  a  bar  to  such  action  during  the  continuance  of  such  disability,  nor 
for  three  years  after  the  removal  thereof.     If  the  object  of  this  saving 
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clause  was  to  benefit  the  wife  alone,  to  suspend  her  right  of  action 
during  coverture,  and  revive  it  upon  her  husband's  death,  why  was  it 
said  that  the  act  should  not  be  a  bar  to  any  such  action  either  during 
the  coverture,  or  for  three  years  after  discoverture ?  Why  did  not  this 
act  follow  the  provision  of  the  old  act  of  limitations,  under  which 
the  decision  in  Shankland's  case  was  made,  and  save  to  the  feme 
covert,  not  the  right  of  action  during  coverture,  but  the  right  "of 
bringing  such  action  within  three  years  after  being  discovert."  There 
cannot  be  a  doubt  that  the  change  made  in  the  saving  clause  of  the 
new  act  of  limitation  effects  a  change  of  the  law  as  it  was  settled 
in  Shankland's  case,  and  we  have  very  little  doubt  that  it  was  the 
express  design  and  object  of  the  legislature  to  make  such  a  change. 
The  decision  in  Shankland's  case  was  upon  the  point,  that  the  old 
act  of  limitations,  which  barred  the  bond  as  this  does  in  six  years 
after  its  date,  did  not  save  a  feme  covert's  right  of  action  during  co- 
verture, but  only  saved  to  her  personally,  the  right  to  bring  action 
after  her  husband's  death;  the  present  law  in  express  terms  declares, 
that  if  the  person  entitled  to  the  action  shall  have  been  a  married 
woman  when  the  cause  of  action  accrued,  the  act  shall  be  no  bar  to 
such  action,  either  during  her  coverture,  or  for  three  years  after. 
Mrs.  Hazzard  is  entitled  to  an  action  on  this  bond  for  her  distribu- 
tive share;  the  action  accrued  when  she  was  a  feme  covert,  and  we 
must  blot  out  of  the  saving  clause  the  words  "during  the  continuance 
of  such  disability"  or  hold  that  any  action  brought  for  this  cause 
of  action  and  in  her  right,  during  the  coverture  is  barred  by  the 
statute. 

The  saving  is  not  personal  to  Mrs.  Hazzard,  but  is  a  saving  of  the 
right  of  action,  and  in  this  respect  differs  in  terms  from  the  saving  in  the 
eleventh  section,  as  to  the  time  for  appealing  from  the  administration 
accounts,  which  a  majority  of  the  court  have  regarded  as  a  personal 
saving  to  the  wife  that  could  not  be  communicated  to  another,  who 
sued  for  his  own  benefit  though  in  her  right.  The  language  of  that 
saving  clause  is,  that  in  respect  to  any  person  under  disability  of  in- 
fancy or  coverture  at  the  time  of  the  settlement  of  the  account,  this 
limitation  shall  begin  to  run  only  from  the  ceasing  of  such  disability. 

If  this  be  not  the  true  construction  of  the  act,  a  contrary  one  would 
make  it  limit  a  cause  of  action  before  it  accrued.  It  would  become 
an  act  not  to  restrain  the  time  within  which  a  party  should  enjoy  the 
right  of  bringing  suit,  but  to  take  away  that  right  altogether  before 
it  ever  could  have  been  exercised.     The  court  would  hesitate  long 
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before  they  reduced  an  act  of  the  legislature  to  such  an  absurdity; 
and  if  the  words  of  the  law  compelled  to  such  a  conclusion,  it  would 
be  a  case,  if  there  could  be  any  case,  for  sacrificing  the  letter  of  the 
law  to  its  undoubted  object  and  spirit.  The  argument  in  the  former 
case  was,  that  the  saving  of  the  statute  was  only  to  protect  the  wife's 
disability  to  sue;  and  as  the  husband  was  under  no  such  disability,  it 
could  not  apply  to  him.  I  had  then  occasion  to  state  my  opinion 
that  the  act  had  no  reference  whatever  to  the  husband's  ability  or 
disability,  but  protected  the  wife's  infancy  whether  any  one  else, 
guardian,  next  friend  or  husband,  had  or  had  not  the  power  to  sue 
for  her;  but  the  argument  now  is,  that  the  protection  of  the  statute 
thrown  over  the  wife's  infancy,  and  which  the  law  says  shall  con- 
tinue during  all  her  infancy  and  for  three  years  longer,  is  taken  away 
by  her  marriage,  although  that  marriage  gives  no  power  of  bringing 
suit  either  to  her  or  her  husband,  before  she  comes  of  age.  Our 
present  construction  of  the  act,  instead  of  being  open  to  the  objection 
that  it  keeps  alive  a  right  of  action  against  sureties  beyond  the  time 
designed  by  the  law,  or  which  good  policy  would  allow,  will  have  a 
contrary  effect.  If  the  husband  has  the  right  to  enforce  the  action 
of  the  wife  during  coverture,  it  will  close  the  matter  and  fix  or  re- 
lieve sureties  sooner  than  the  contrary  construction,  which  denies  to 
any  one  the  right  of  suit  during  the  coverture;  but  suspends  the  suit 
over  the  heads  of  sureties  only  during  the  husband's  life,  to  be  revi- 
ved with  all  its  consequences  and  force  after  his  death.  It  were  far 
better  to  have  it  settled  and  brought  to  a  close  during  the  husband's 
life,  than  to  defer  and  keep  alive  this  responsibility  to  such  an  indefi- 
nite period. 

Judgment  for  plaintiff. 

These  cases  were  subsequently,  during  the  same  term,  tried  before 
a  jury.  On  this  trial  the  principles  of  calculating  interest  for  and 
against  administrators  and  guardians  were  much  discussed;  and  the 
court  directed  the  jury  on  that  subject,  as  follows: — 

By  the  Court. — The  defendant  is  charged  in  the  administration  ac- 
count with  all  the  money  that  came  to  his  hands,  and  interest  upon 
it  up  to  the  settlement;  and  he  is  now  to  be  charged  with  interest 
upon  the  balance  from  the  date  of  the  account  to  this  time.  He  has 
made  several  payments  on  account  of  the  maintenance  and  support 
of  the  party  entitled  to  this  balance,  and  some  payments  to  her  guar- 
dian, upon  which  he  ought  to  be  allowed  interest. 

But  the  principle  of  calculating  this  interest,  from  w^hat  time,  and 
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to  what  time;  is  important  to  be  settled.  In  payments  towards  bonds 
and  mortgages  the  payment  is  deducted  out  of  interest  due  first,  and 
then  out  of  principal.  It  would  be  impossible  to  do  that  in  this  case, 
because  the  amount  in  which  the  administrator  was  indebted  to  the 
estate  of  plaintiff's  father,  was  not  ascertained  when  the  payments 
were  made.  In  the  settlement  of  running  accounts,  the  principle  is 
to  calculate  interest  on  both  sides  from  the  time  of  payment  to  the 
settlement  of  the  accounts,  which  is  the  principle  upon  which  the  de- 
fendant claims  to  be  allowed  interest  in  this  case.  But  that  principle 
is  not  correct  in  respect  to  this  matter;  and  if  applied  to  a  long  series 
of  years,  would  produce  injustice  to  the  minor.  The  rule  of  the  Or- 
phans' Court  is  to  apply  the  guardian's  payments  to  the  receipts  as 
fast  as  those  receipts  are  ascertained  to  be  in  his  hands,  that  is  year- 
ly *  The  receipts  of  the  year  are  charged  to  the  guardian,  with  in- 
terest, and  his  disbursements  allowed,  with  interest  up  to  the  end  of 
the  year,  first  out  of  interest.  This  is  neither  the  mode  of  applying 
payments  to  bonds,  nor  of  settling  mutual  accounts,  but  is  a  combina- 
tion of  both.  The  payment  is  not  deducted  at  the  time  it  is  made,  as 
it  would  be  if  it  was  a  bond  payment;  neither  is  it  held  in  suspense 
and  bearing  interest  until  a  final  settlement;  but  annual  rests  are 
made  and  the  payments  applied  at  the  end  of  the  year.  If  the  de- 
fendant had  been  the  guardian  of  this  plaintiff  at  the  time  he  made 
these  payments  for  her  maintenance  and  support,  he  would  have  been 
allowed  interest  on  the  payments  until  the  end  of  the  year,  which 
would  be  the  first  opportunity  of  deducting  them  from  his  receipts. 
His  payments  as  a  trustee  ought  not  to  place  him  in  any  better  situa- 
tion, and  they  ought  to  be  deducted  from  his  receipts  or  the  amount 
in  hand  at  the  earliest  period  when  that  deduction  can  be  made, 
which  is  the  date  of  his  administration  account.  The  payments, 
therefore,  with  interest  from  their  date,  are  to  be  deducted  from  the 
balance  appearing  on  the  administration  account,  and  then  interest 
is  to  be  calculated  on  that  balance  to  this  time. 

As  to  the  commissions  and  charges  for  passing  the  trustee  account, 
they  are  not  to  be  allowed.  There  is  no  authority  for  passing  such 
accounts;  and,  though  the  court  has  held  that  actual  payments  made 
by  any  person  for  the  necessary  support  and  maintenance  of  a  minor 
who  has  no  guardian,  may  be  pleaded  as  a  defence  to  the  claim  of 


*  So  decided  in  Brown  vs.  Boone,  Orphans'  Court,  Kent,  October  term, 
1833.    Quere. —  Ought  it  not,  since  the  act  of  1835,  to  be  hienniallyf 
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such  minor,  it  has  never  gone  so  far  as  to  allow  the  person  making 
such  payment,  commissions  for  his  care  and  trouble.  He  is  a  mere 
volunteer,  without  authority  or  responsibility  as  a  guardian;  and, 
though  it  may  be  hard  to  refuse  any  allowance  for  care  and  trouble, 
we  think  it  would  be  a  dangerous  precedent  to  allow  it  in  such  a 
case  as  this. 

The  court  suggested  the  propriety  of  each  party  making  a  state- 
ment and  calculation  according  to  these  principles,  to  be  submitted 
to  the  jury,  but  the  plaintiff's  council  declined,  and  the  court  refused 
to  let  the  defendant's  counsel  submit  his  statement  alone. 

The  jury  came  into  court  with  a  verdict  for  $3,566  20.  Ikfore 
it  was  entered,  the  defendant's  counsel  asked  that  the  j\iiy  niiglii  be 
permitted  to  explain  the  principles  upon  which  they  had  arrived  at 
that  result;  or,  at  least,  submit  their  calculations;  as  a  calculation 
made  according  to  the  charge  of  the  court  produced  a  different  result. 

The  Court  said: — No  one  has  the  right  to  demand  of  the  jury  the 
principles  or  reasons  of  their  verdict;  but  if  the  jury  choose  to  return, 
together  with  their  verdict,  a  statement  of  the  calculation  by  which, 
in  a  mere  matter  of  figures,  they  have  arrived  at  a  certain  sum,  the 
court  would  inspect  that  calculation  and  point  out  to  the  jury  any 
merely  clerical  error  which  they  had  committed,  and  give  the  jury 
an  opportunity  to  correct  that  error  if  they  please;  but  the  court  do 
not  require  any  such  statement  of  the  jury.  (See  3  Chit.  Gen.  Prac. 
921.) 

The  jury  returned  to  their  room  and  after  being  absent  about  ten 
minutes,  came  into  court  with  a  written  calculation  which  they  de- 
livered, together  with  their  verdict,  showing  an  amount  of  $3,566  20. 

Verdict  accordingly. 

Whereupon  the  defendant's  counsel  gave  notice  of  a  motion  for  a 
new  trial;  which  was  afterwards  argued  by  Mr.  Ridgely,  in  support 
of  the  motion,  and  Mr.  Houston,  contra.  The  court  stopped  Mr. 
Ridgely,  in  reply. 

Booth,  Chief  Justice: — The  granting  new  trials  is  a  matter  in  the 
legal  discretion  of  the  court;  and  if  it  were  not  so,  injustice  must  often 
be  done.  The  only  matter  in  the  affidavit  filed  in  this  case  which  we 
shall  notice,  is  the  mistake  or  error  of  the  jury  in  calculating  interest 
on  the  credits  to  be  allowed  the  defendant.  When  this  case  went  to 
the  jury  there  was  no  controverted  fact,  upon  which  they  had  to  de- 
cide in  making  out  their  verdict.     The  plaintiff's  claim  was  founded 
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on  an  administration  account,  which  had  been  corrected  in  the  Or- 
phans' Court,  and  the  balance  upon  it  was  admitted  to  be  $3,330  13, 
That  balance  was  composed  of  principal  and  interest  up  to  the  19th 
of  May,  1835,  and  the  court  told  the  jury  that  the  plaintiff  was  enti- 
tled to  interest  upon  that  balance,  after  deducting  the  credits.  These 
credits  consisted  of  three  payments  made  to  the  guardian  of  Mrs. 
Hazzard,  before  the  passing  of  the  administration  account,  and  ne- 
cessaries furnished  to  her  before  she  had  a  guardian,  all  of  which 
were  admitted  by  the  plaintiff  to  be  correct  after  inspecting  the 
vouchers.  These  items  had  been  passed  in  a  trustee  account,  and 
the  only  matters  controverted  were  the  interest  upon  them,  the  charge 
for  commissions,  and  the  fees  for  passing  that  account.  The  com- 
missions and  fees  the  court  decided  were  not  a  legal  charge,  and  di- 
rected the  jury  not  to  allow  them  to  the  defendant;  but,  as  to  the  in- 
terest, the  court  told  the  jury  that,  as  the  defendant  was  charged  with 
interest  on  all  that  was  in  his  hands  as  administrator,  he  was  legally 
entitled  to  interest  on  these  sums  paid  by  him  on  account  of  Mrs.  Haz- 
zard, and  directed  the  jury  to  allow  such  sums  with  interest  up  to  the 
date  of  the  administration  account,  by  deducting  them  from  the  amount 
of  that  account,  principal  and  interest,  as  of  the  date  of  May  19th  1835; 
and  then  to  calculate  interest  on  the  balance  against  the  defendant 
up  to  the  present  time.  Both  the  parties  were  requested  to  prepare 
a  statement  showing  the  balance  due  on  these  principles,  which  the 
plaintiff's  council  declined  to  make,  and  objected  to  the  allowing  any 
statement  made  by  the  defendant'^  counsel  to  go  before  the  jury. 
Under  these  circumstances,  the  court  directed  the  jury  to  make  the 
calculation  themselves,  which  they  voluntarily  returned  with  their 
verdict,  and  which  shows  that  the  principles  which  the  court  an- 
nounced as  the  law  governing  the  case,  were  not  followed  out. 

But  apart  from  this  statement  of  the  jury,  the  court  know  beyond 
a  possibility  of  doubt,  that  the  jury  could  not  have  arrived  at  the  re- 
sult they  did  on  the  principles  announced  by  the  court;  it  being  a 
mere  matter  of  calculation  on  admitted  data.  The  jury,  therefore, 
either  through  mistake  or  disregard  of  the  law  as  stated  in  the 
the  charge,  returned  a  verdict  against  the  law  and  the  facts,  which 
the  court  are  bound  to  correct  in  the  only  way  that  is  now  left  open 
for  the  attainment  of  justice,  and  that  is  by  setting  aside  the  verdict 
and  ordering  a  new  trial. 

Another  jury  was  then  erapannelled,  and  by  the  agreement  of  both 
sides  rendered  a  verdict  for  $3,109  84. 

VOL.  III.  61 
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Lessee  of  ISAAC  CONOWAY  and  Nancy  his  wife,  devisee  of  ED- 
WAKD  SHORT  vs.  HANNAH  PIPER,  tenant. 

A  general  devise  without  words  of  limitation,  carries  only  a  life  estate. 
There  must  be  some  words  in  the  will,  however  untechnical,  to  control  the 
rule  of  law  that  a  mere  general  gift  of  lands  is  but  a  life  estate. 

Ejectment.     Case  stated. 

Edward  Short  being  seized  of  the  land  in  dispute  in  fee,  made  his 
will  and  devised  as  follows: — 1st.  I  give  to  my  son  Wingate  Short 
"$24  of  my  estate  and  n,o  more."  2d.  To  Hannah  Piper,  my  daugh- 
ter, and  Naomi  West  my  negro  Jinn,  and  no  more  of  my  estate.  3d. 
My  will  and  desire  is,  that  my  son  Isaac  Short,  should  have  my  ne- 
gro Frank,  and  "to  him  and  his  brother  John  Short  should  have  four 
hundred  acres  and  three  to  be  equitably  divided  between  them 
agreeably  to  men,  only  I  wish  my  son  John  Short  to  have  my  house 
and  orchard  where  I  now  live.  4th.  To  my  son  Leonard  Short,  all 
the  lands  bought  of  John  Johnson,  &c.,  in  Dagsborough  hundred. 
5th.  My  desire  is,  that  after  all  the  legacies  are  paid,  that  the  re- 
mainder of  my  estate  should  be  equally  divided  between  Isaac  and 
Leonard  and  John  and  Nancy,  to  them  and  their  heirs." 

The  defendant  claimed  under  Isaac  Short,  who  conveyed  to  her 
all  his  interest  in  the  land.     She  held  adversely  to  the  others. 

The  questions  were — 1st.  Whether  the  devise  in  the  third  and 
fourth  clauses  to  Isaac  and  John  Short,  as  tenants  in  common,  is  a 
devise  in  fee  or  only  for  life.  2d.  What  share,  if  any,  is  the  plain- 
tiff's lessor  entitled  to. 

Ridgely,  for  plaintiffs  contended — 1st.  That  the  devise  to  Isaac, 
Leonard  and  John  Short,  was  a  devise  to  them  for  life  only.  (2 
Blac.  Rep.  1045,  Roe  vs.  Bolton;  2  Vern.  388;  14  Ves.  364;  Cro.  Car. 
368;  3  Bin.  476;  Cro.  Eliz.  330;  Cowp.  235;  2  Wm.  Blac.  1045;  Cowp. 
657;  6  Cruise  326-7.)  2d.  The  residuary  devise  carries  the  reversion 
in  fee  to  Isaac,  Leonard,  John  and  Nancy  Short  as  tenants  in  common. 
{Cowp.  299,  308,  Hogan  vs.  Jackson;  3  Atk.  486;  1  Lutw.  755;  Talh. 
Ca.  157,  284;  3  P.  Wms.  294;  2  ib.  523;  3  Mod.  137;  2  Vern.  161;  1 
Term  Rep.  411,  Holdfast  vs.  Martin;  2  T.  Rep.  656;  3  Yeates  187;  5 
Btirr.  Rep.  2639;  2  Powell  on  Devises,  pt.  2,  p.  158,  &c.,  414.) 

Brinckloe,  for  defendant,  cited  12  Mod.  5'96,  Shaw  vs.  Bull;  4 
Cruise's  Dig.  244;  1  H.  Blac.  1,  Tinwell  vs.  Perkins;  2  Atk.  102. 

The  Court  held  that  the  first  devise  was  a  life  estate  in  Isaac,  John 
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and  Leonard  Short;  and  that  the  residuary  clause  carried  the  rever- 
sion in  fee  to  Isaac,  Leonard,  John  and  Nancy  Short,  as  to  the  lands 
so  devised  to  Isaac,  John  and  Leonard;  and  the  fee  in  any  other  land 
of  tlie  devisor. 

Judgment  for  plaintiff  for  one-fourth  part. 

Ridgely,  for  plaintiff. 

Brinckloe,  for  defendant. 


JAMES  STUART  vs.  PETER  RUSSUM. 

The  court  will  not  set  aside  the  return  to  an  inquisition  on  lands  merely  be- 
cause the  inquisitors  estimated  the  yearly  rental  value  too  high. 
Nor  because  of  subsequent  judgments,  though  entered  on  the  same  day. 

Fi.  FA.  levied  on  land.     Inquiry  held  and  sufficient. 

The  inquisitors  valued  the  land  at  $40  per  year  beyond  all  repri- 
zes, and  found  it  sufficient  to  pay  this  execution,  and  all  judgments 
against  it  at  the  time  of  inquisition. 

Cullen,  for  plaintiff,  now  obtained  a  rule  to  show  cause  why  the 
inquisition  should  not  be  set  aside,  founded  on  an  affidavit  that  there 
were  three  judgments  entered  on  the  same  day  of  the  inquisition, 
which  were  not  considered,  and  that  the  inquisitors  valued  the  land 
too  high. 

Wootten  now  showed  for  cause — 1st.  That  the  three  judgments 
entered  on  the  day  of  the  inquisition,  were  entered  after  the  inquisi- 
tion held.  2d.  That  the  plaintiff  had  no  right  to  controvert  here  the 
finding  of  the  inquisition;  and  3d.  That  the  land  was  worth  $40  per 
year,  which  is  sufficient  to  pay  all  the  liens  that  were  against  it  at 
the  time  the  inquisition  was  held. 

The  Court. — The  act  authorizing  the  sale  of  land  is  in  derogation 
of  the  common  law,  and  must  be  strictly  followed.  It  authorizes  the 
sale  of  land  only  where  two  inquisitors  have  found  that  it  will  not  be 
sufficient  in  seven  years  to  pay  the  debt.  The  judgment  of  the  in- 
quisitors on  this  subject  is  conclusive,  unless  it  be  impeaclied  on  the 
ground  of  fraud  or  irregularity  in  holding  the  inquisition.  Where 
the  finding  is  attacked  upon  legal  grounds,  inquiry  as  to  the  value  is 
often  brought  up  incidentally;  but  by  itself  this  is  not  sufficient  to  au- 
thorize the  court  to  set  aside  the  inquisition.  If  it  were  so,  it  would 
be  substituting  the  judgment  of  this  court  for  that  of  the  inquisitors 
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in  this  matter,  as  to  which  the  law  has  made  them  the  judges.  On 
the  other  ground  it  appears  that  the  judgments  were  in  fact  entered 
after  the  inquisition  found,  though  on  the  same  day.  If  this  would 
be  sufficient  to  set  aside  the  inquisition,  it  would  equally  be  so  if 
judgments  were  entered  at  any  time  between  the  inquisition  and  re- 
turn. 

Eule  discharged. 

Ciillen,  for  the  rule. 

Wootten,  contra. 


GEORGE  HICKMAN  vs.  JOHN  HICKMAN. 

A  mere  stay  of  execution  process,  after  levy,  will  not  deprive  it  of  its  legal 

priority. 

Kule  to  show  cause  why  the  plaintiff  should  not  take  out  of  court 
a  sum  of  money  brought  in  by  the  sheriff  as  levied  from  the  defend- 
ant's property. 

The  money  was  levied  by  a  sale  of  defendant's  property  on  plain- 
tiff's execution,  which  was  issued  on  the  8th  of  May,  1841.  There 
was  an  execution  issued  at  the  suit  of  Thomas  Kobinson  against  this 
defendant,  on  the  17th  of  July,  1839,  which  was  levied  on  the  pro- 
perty now  sold  and  then  stayed  by  order  of  the  plaintiff,  and  alias 
execution  issued  regularly  to  each  term,  and  stayed  in  the  same  way. 

Cullen,  in  support  of  the  rule,  objected  to  the  application  of  any 
part  of  the  money  to  Robinson's  execution,  on  the  ground  that  his 
staying  the  same  was  a  fraud  in  law,  and  lost  to  him  the  priority  of 
lien;  and  2d.  That  the  delay  occasioned  expense  in  the  keeping  of 
the  property  levied  on,  and  this  did  an  injury  to  the  subsequent  execu- 
tion creditors.  (1  Wils.  44,  4  East  Rep.  522-3;  17  Johns.  Rep.  273; 
15  ib.  428;  11  ib.  109;  7  Cowen's  Rep.  560;  4  Mass.  Rep.  402;  12 
Johns.  Rep.  207.) 

Ridgely,  contra,  considered  the  point  as  settled  in  Delaware,  by 
the  case  of  Houston  vs.  Sutton,  (3  Harr.  Rep.  37.)  There  were  no 
circumstances  of  actual  fraud  or  injury  in  the  case.  The  expense 
of  keeping  the  property  levied  on,  being  certain  slaves,  arose  entirely 
from  the  act  of  George  Hickman,  the  plaintiff  in  the  present  rule. 

Rule  discharged,  the  court  deciding  in  accordance  with  the  case 
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of  Janvier  vs.  Sutton,  that  the  senior  execution  creditor  had  not  lost 
the  preference  of  his  levy  by  the  mere  stay  of  proceedings. 

Cullen,  for  the  rule. 

Ridgely,  contra. 


WILLIAM  BEECHAM,  defendant  below,  app't.  vs.  AZAEL  DODD, 
surviving  partner  of  Waples  &  Dodd,  plaintiff  below,  respondent. 

Definition  of  a  partnership. 

What  is  a  partnership  is  a  question  of  law;  its  existence  is  a  question  of  fact. 

This  was  an  appeal  from  the  judgment  of  justice  Dingle,  in,  an  ac- 
tion of  assumpsit  for  work  and  labor,  goods  sold,  &c.  The  pleas 
were  non-assumpsit  and  set-off  of  a  debt  due  from  Waples  to  de- 
fendant. The  case  turned  on  the  question  whether  there  was  a 
partnership  between  Dodd  &  Waples. 

Ridgely,  for  plaintiff,  on  this  question  cited  Gow  on  Part.  1;  2  H. 
Blac.  244;  2  Wm.  Blac.  998;  17  Ves.  404,  412. 

Cullen,  for  defendant,  contra,  cited  Coll.  on  Part.  8,  14  b.;  4  East 
Rep.  144;  Gow  20;  1  Com.  Law  Rep.  20. 

Booth,  Chief  Justice,  charged. — 

What  constitutes  a  partnership  is  a  question  of  law;  whether  a 
partnership  exists,  is  a  question  of  fact. 

A  partnership  is  a  voluntary  contract  between  two  or  more  per- 
sons for  joining  together  their  money,  goods,  labor  and  skill,  to  car- 
ry on  business  jointly,  with  an  agreement  to  divide  proportionally  in 
the  profits,  and  also  the  losses.  There  must  be  an  agreement,  either 
express  or  implied,  reciprocally  to  participate  in  the  losses  as  well 
as  the  profits  of  the  concern.  This  communion  of  profit  and  loss  is 
essential  to  constitute  a  complete  partnership  as  well  between  the 
parties,  as  in  respect  to  strangers,  who  deal  with  them.  There  must 
be  a  common  interest  in  the  stock  of  the  company,  and  a  personal 
responsibility  for  the  partnership  engagements.  The  shares  of  the 
parties  in  the  concern  must  be  joint;  but  it  is  not  necessary  they 
should  be  equal.  The  sharing  of  the  profits  without  also  sharing  the 
loss,  will  not  constitute  a  partnership.  Therefore,  where  a  party 
furnishes  his  labor  and  agrees  to  receive  a  share  of  the  profits  as  a 
compensation  for  his  labor,  or  in  lieu  of  wages,  he  is  not  a  partner. 
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So  where  a  jjarty  agrees  to  give  his  services  in  conducting  the  busi- 
ness of  another,  and  to  receive  for  his  services  a  salary  and  a  cer- 
tain commission  or  per  centage  on  the  profits  arising  from  the  goods 
sokl,  the  sahiry  to  be  deducted  from  the  commission,  it  does  not  con- 
stitute a  partnership. 

If  there  was  an  agreement  that  Waples  was  to  find  the  shop  and 
the  materials,  and  Dodd  was  to  furnish  his  skill  and  labor,  and  to  re- 
ceive as  a  compensation  for  such  skill  and  labor,  one-half  or  any 
other  certain  share  of  the  sales  of  the  articles  manufactured,  such 
agreement  does  not  constitute  a  partnership.  But  if  the  agreement 
was  that  Waples  should  find  the  shop  and  the  materials,  and  Dodd 
was  to  furnish  his  skill  and  labor,  and  both  had  a  common  interest  in 
the  stock  of  the  concern,  with  an  agreement  to  divide  the  profits  and 
losses  between  them,  such  an  agreement  constituted  a  partnership. 

Verdict  for  defendant. 

Ridgely,  for  plaintiff. 

Cullcn,  for  defendant. 


WILLIAM  JOHNSON,  Ex'r.,  &c.  vs.  C.  HAYEJS  and  A.  HAYES. 

An  action  of  debt  will  not  lie  before  a  justice  of  the  peace  of  one  county  on  a 
judgment  recovered  before  a  justice  in  another  county.  The  remedy  is  a 
special  one  by  8cire  facias. 

Certiorari  to  justice  Watson  of  Sussex  county. 

The  record  showed  that  this  was  an  aqtion  of  summons  upon  a 
judgment  rendered  by  justice  Godwin  of  Kent  county,  a  transcript 
of  which  judgment  was  filed.*  The  defendants  appeared,  went  into 
trial,  and  there  was  judgment  against  them,  to  which  they  pleaded 
their  freehold  and  obtained  a  stay  of  execution. 

The  errors  assigned  were — Ist.  That  the  proceeding  by  summons 
was  illegal,  because  the  act  directs  that  it  shall  be  by  scire  facias. 
{Digest  347,  §  28.)  2d.  That  the  original  process  was  irregular. 
3d.  That  the  justice  had  no  authority  to  issue  a  summons  in  this 
cause. 

The  plaintiff  replied,  that  he  had  the  option  of  proceeding  either 
by  summons  or  by  scire  facias;  that  the  remedy  under  the  28th  sec- 
tion of  the  act  was  cumulative,  and  concurrent  with  the  remedy  be- 
fore existing  by  action  of  debt  on  the  judgment.  Debt  lies  on  the 
judgment  of  an  inferior  court,  and  at  common  law  was  the  only  re- 
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uic'dy  after  a  year  and  day.  (1  Chit.  Plead.  100.)  Sucli  a  cause  of 
action  is  within  the  first  section  of  our  act  of  assembly;  and  a  si)oci- 
lic  remedy  is  also  given  by  scire  facias  in  the  twenty-eighth  section. 
The  second  exception  is  too  general  and  indefinite.  (<?  Hair.  Rep. 
•ilJO.)  And  both  it  and  the  third  are  substantially  the  same  with  the 
first. 

The  Court  thought  that  the  twenty-eighth  section  of  the  act  was 
designed  to  give  a  specific  and  exclusive  mode  or  remedy  for  the  re- 
vival and  execution  of  judgments  before  justices  of  the  peace,  whether 
before  the  same  justice  who  rendered  the  judgment,  or  any  other  jus- 
tice of  the  State.  The  provisions  of  that  section  are  beneficial  both 
to  the  creditor  and  debtor,  by  facilitating  the  remedy  and  saving 
costs,  and  by  confining  the  proceedings  strictly  within  the  first  judg- 
ment. All  the  checks  furnished  by  that  section  might  be  avoided  in 
an  action  of  debt  commenced  de  novo,  and  in  which  the  first  judg- 
ment should  be  used  only  as  evidence;  whereas,  the  act  by  recjuiring 
a  transcript  to  be  filed  before  any  other  justice  by  whom  proceed- 
ings are  taken  to  enforce  it,  regards  it  in  the  nature  of  a  judgment 
wherever  filed,  and  requires  the  proceedings  to  be  in  a  particular 
form  by  scire  facias  to  show  cause  why  execution  shall  not  be  issu- 
ed upon  it. 

Judgment  reversed. 

Ridgely,  for  plaintiff  in  error. 

Wm.  Johnson,  for  defendant. 


T.  J.  &  C.  WRKJHT  vs.  CLEMENT  CANXOX,  Constable. 

The  act  of  1833,  (8  vol.  265,)  giving  a  summary  remedy  against  constables 
for  neglect  of  duty,  applies  to  the  case  of  neglecting  to  return  execution 
process,  as  well  as  that  of  making  false  return. 

A  party  cannot  object  as  error,  that  the  judgment  in  his  own  favor  was  for  too 
much. 

Certiorari  to  justice  Morgan,  in  a  judgment  given  by  the  justice 
against  the  defendant,  as  a  constable,  for  neglecting  to  return  an  ex- 
ecution in  his  hands  at  plaintiff's  suit  against  Henry  Hazzard.  The 
defendant  appeared  and  admitted  that  he  had  no  cause  to  show  why 
judgment  should  not  be  rendered  against  him  and  execution  issued 
for  the  amount  of  the  original  execution  and  costs.  That  execution 
was  stated  to  be  $47  24  debt,  fifty-six  cents  costs,  and  the  judgment 
now  rendered  was  $48  97  and  costs. 
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The  exceptions  were  1st,  that  the  justice  had  no  jurisdiction;  2d, 
that  it  did  not  appear  for  what  neglect  of  duty  of  the  constable  the 
suit  was  brought;  3d,  that  the  service  of  the  summons  was  not  veri- 
fied by  oath,  and  4th,  that  judgment  was  rendered  against  the  con- 
stable for  more  than  the  amount  of  the  original  execution. 

The  record  stated  that  the  summons  issued  5th  of  January,  1839, 
against  C.  Cannon,  constable,  requiring  him  to  appear  on  the  9th  of 
January,  to  show  cause  why  execution  should  not  be  issued  against 
him  for  the  amount  of  a  judgment  at  suit  of  the  Wrights  against  H. 
Hazzard  for  the  amount  of  $47  24  debt,  with  fifty-six  cents  costs, 
on  the  11th  of  September,  1838,  on  which  judgment  execution  issued 
to  said  constable,  returnable  1st  of  October,  1838,  which  execution 
he  failed  to  return  in  the  time  aforesaid;  and  also  to  comply  with  and 
perform  his  duty  as  in  said  execution  required.  Summons  served. 
Defendant  appeared  personally  on  the  9th  of  January,  and  then  and 
there  sets  forth  that  he  can  show  no  cause  why  judgment  of  execu- 
tion should  not  be  entered  and  issued  against  him  for  the  aforesaid 
debt,  interest  and  costs  of  the  aforesaid  claim:  therefore,  judgment 
accordingly  for  $48  97  and  costs  $1  01. 

Mr.  Houston,  for  plaintiff,  argued — 1st.  That  the  act  of  1833  only 
applied  to  cases  where  improper,  false  or  defective  returns  had  been 
made  by  the  constable,  and  not  to  the  case  where  no  return  had  been 
made.  2d.  That  it  did  not  sufficiently  appear  for  what  neglect  of  duty 
the  proceeding  was  instituted  against  the  constable.  3d.  That  the 
judgment  was  rendered  against  the  constable  for  too  large  a  sum, 
being  for  more  than  the  amount  of  the  original  execution.  (2  Harr. 
Rep.  245.) 

But  the  court  overruled  all  the  objections,  and  affirmed  the  judg- 
ment. 

1.  The  act  of  1833  was  designed  to  give  a  summary  remedy 
against  constables  for  neglecting  to  make  return  of  executions,  as 
well  as  for  making  false  or  insufficient  returns.  (8  Del.  Laws  265; 
Dig.  341,  sec.  18.) 

2.  It  appears  that  this  proceeding  was  for  not  returning  the  execu- 
tion, which  is  sufficient,  without  referring  to  any  other  breach  of 
duty. 

3.  It  is  not  competent  for  the  plaintiff  to  alledge  as  error,  that  the 
amount  of  the  judgment  in  his  own  favor  is  more  than  he  was  enti- 
tled to  recover;  and  if  it  was,  it  appears  that  though  this  judgment  is 
for  more  than  the  amount  stated  in  the  summons,  it  is  only  for  the 


Hawkins'  Lessee  vs.  Hayes. 

amount  of  the  original  execution,  with  interest  and  costs;  the  interest 
having  accrued  whilst  the  proceedings  were  pending. 

Judgment  affirmed. 

Houston,  for  plaintiff. 

Ridgely,  for  defendant. 


WILLIAM  L.  HAWKINS'  Lessee  vs.  JOHN  HAYES,  ten.  in 

possession. 

A  recovery  in  ejectment,  though  by  confession  of  judgment,  is  not  conclusive 

of  the  title. 
The  assignment  of  intestate  lands  in  the  Orphans'  Court  precludes  no  one,  not 

a  party,  from  denying  the  title  of  the  intestate. 

The  plaintiff  claimed  title  under  Daniel  Bedwell,  assignee  of  Ann 
Peterson,  to  whom  the  land  was  assigned  in  the  Orphans'  Court  as 
intestate  land  of  Eebecca  Sutton.  Exceptions  were  taken  in  the 
Orphans'  Court  to  the  assignment  of  the  land,  and  objections  made  to 
the  return,  by  this  defendant;  but  it  was  confirmed  by  that  court  af- 
ter hearing.  The  title  of  Kebecca  Sutton  rested  on  a  very  ancient 
holding.  Ann  Peterson  had  recovered  in  a  previous  ejectment  of 
this  defendant  by  confession. 

The  defence  was,  that  this  holding  had  not  been  adversary;  and 
that  the  assignment  in  the  Orphans'  Court  was  not  in  conformity  to 
the  act  of  assembly,  and  conveyed  no  title.  The  principal  objection 
to  these  proceedings  was,  that  they  assigned  the  land  as  intestate 
land  of  Eebecca  Sutton,  when  she  was  proved  to  have  married,  and 
was  the  widow  of  one  Hamilton. 

The  plaintiff's  counsel  replied,  that  the  proceedings  in  the  Or- 
phans' Court,  to  which  John  Hayes  became  a  party  on  his  own  mo- 
tion, precluded  him  from  denying  the  title  of  Eebecca  Sutton;  {Dig. 
324;  1  Harr.  Rep.  485,  555,  Martin's  lessee  vs.  Roach:)  that  the  re- 
covery in  ejectment  at  the  suit  of  Ann  Peterson  against  the  present 
defendant  was  conclusive,  the  judgment  being  by  confession,  (2  Harr. 
Rep.  30,  Porter's  lessee  vs.  MattJiews:)  that  Eebecca  Sutton  had  title 
by  possession;  and  the  proceedings  for  dividing  the  land  were  pro- 
perly taken  in  the  name  of  Mrs.  Sutton,  because,  though  she  married 
Hamilton,  they  never  lived  together,  and  she  was  always  known  by 
the  name  of  Sutton. 

The  case  was  argued  before  the  jury  by  Smithcrs  and  Frame,  for 
plaintiff;  and  Bates  and  HufHugfon,  for  defendant. 
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Chief  Justice  Booth  charged  the  jury: — 

Booth,  Chief  Justice. — Plaintiff  claims  through  proceedings  in  the 
Orphans'  Court  the  title  of  Rebecca  Sutton;  who,  he  says,  died  seized 
of  the  land.  Rebecca  Sutton  left  three  children,  of  whom  Ann  Pe- 
terson was  one.  Ann  Peterson  conveyed  to  Daniel  Bedwell,  to 
whom  the  land  was  assigned  in  the  Orphans'  Court.  Bedwell  con- 
veyed to  plaintiff.  The  proceedings  in  the  Orphans'  Court  were  on 
the  petition  of  Bedwell,  and  the  assignment  in  the  Orphans'  Court 
conveyed  to  him  all  Rebecca  Sutton's  title  in  the  land. 

What  was  the  title  of  Rebecca  Sutton?  Plaintiff  insists  that  she 
had  a  title  by  possession.  Twenty  years  adverse  possession,  uninter- 
rupted, gives  a  good  title.  It  is  for  the  jury  to  say  whether  there  has 
been  such,  a  possession  in  Rebecca  Sutton;  if  so,  the  verdict  ought  to 
be  for  plaintiff  for  all  the  land. 

The  plaintiff  contends  also,  that  because  of  a  recovery  had  by  Ann 
Peterson  against  this  defendant,  in  a  previous  action,  of  ejectment, 
the  defendant  is  estopped  from  controverting  the  plaintiff's  title  as  to 
one-third.  The  general  rule  is,  that  a  recovery  in  ejectment  is  not 
conclusive  in  any  other  ejectment;  and  we  do  not  think  this  case 
varies  the  matter,  though  it  is  called  a  recovery  on  confession.  The 
record  shows  that  it  was  not  a  confession  formally  made  in  open 
court,  but  a  general  confession  of  judgment,  having  no  other  effect 
than  the  verdict  of  a  jury. 

The  plaintiff  also  contends  that  the  proceedings  in  the  Orphans* 
Court  are  conclusive  against  this  defendant.  These  proceedings  in 
the  Orphans'  Court  are  ex  parte,  on  the  petition  of  some  one  or  more 
of  the  persons  concerned.  Those  proceedings  conclude  no  one> 
not  a  party  to  them,  from  denying  the  title  of  the  intestate. 

The  plaintiff  had  a  verdict. 

Smithcrs  and  Frame,  for  plaintiff. 

Bates  and  Hufhngton,  for  defendant. 


ISAAC  DAVIS,  defendant  below  vs.  JOHN  P.  REES,  plaintiff  below. 

The  defendant  in  an  action  before  a  justice  of  the  peace  asked  a  posponement, 
and.  by  letter,  put  in  a  plea  of  the  general  issue;  but  declined  appearing 
in  person.     Held  an  appearance,  so  as  to  authorize  a  judgment  on  hearing. 

Certiorari  to  justice  Stockly. 

Record.     Rees  vs.  Davis.     Plea  of  debt  for  $i5  due  by  account. 
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Summons  issued,  returnable  August  9th,  1842,  returned  "served  per- 
sonally;" and  "on  the  9th  of  August,  1842,  the  defendant  asks  a  con- 
tinuance and  trial  is  postponed  to  Tuesday  the  16th  instant,  on  which 
day  the  plaintiff  being  necessarily  absent,  trial  is  again  postponed  to 
Tuesday,  the  23d.  instant.  Subpoena  issued  for  plaintiff.  And  now, 
to  wit:  this  23d  of  August,  1842,  the  plaintiff  appears;  the  defendant 
sends  his  plea  of  nil  debet;  he  puts  the  plaintiff  upon  his  proof  and 
declines  to  appear  in  person:  upon  a  hearing  judgment  is  hereby  giv- 
en against  the  said  Isaac  Davis,  the  defendant,  in  favor  of  the  said 
John  P.  Rees,  the  plaintiff,  for  the  sum  of  $3  20  debt  and  76  cents 
costs." 

The  exceptions  were — 1st.  That  the  defendant  never  appeared, 
and  judgment  was  given  against  him  by  default,  without  ainy  verifi- 
cation of  the  service  of  the  summons.  2d.  That  the  judgment  was 
rendered  by  default,  without  a  hearing  of  the  proofs  and  allegations 
of  the  plaintiff. 

Frame,  for  defendant  below,  argued  that  this  was  essentially  a 
judgment  by  default;  that  the  defendant  never  appeared;  that  the  re- 
quest for  a  postponement  might  have  been  made  by  letter  and  with- 
out appearance.  The  record  ought  to  have  shown  the  appearance 
affirmatively,  to  remove  such  errors  as  an  appearance  cures.  It 
was  not  doubted  that  if  this  was  a  judgment  by  default  for  want  of 
an  appearance,  the  omission  to  verify  the  constable's  return  was  fatal. 

Bates,  for  plaintiff  below,  contended  that  the  record  showed  an  ap- 
pearance. The  defendant  had  no  right  to  plead;  no  right  to  ask  a 
postponement  of  the  cause  without  an  appearance;  and  such  applica- 
tion or  plea  is  an  appearance.  The  act  of  assembly  does  not  re- 
quire the  justice  to  note  the  appearance  of  the  defendant;  and  the 
best  evidence  of  appearance  is  the  putting  in  a  plea,  or  otherwise 
acting  in  defence  of  the  cause.  Can  the  defendant  after  obtaining  a 
postponement  of  the  cause,  be  permitted  to  deny  his  appearance? 

Frame,  in  reply. — The  great  essential  of  a  cause  is  parties  in  court, 
and  there  can  be  no  more  important  matter  to  be  stated  on  the  re- 
cord than  the  appearance  of  the  defendant.  An  appearance  must  be 
a  personal  attendance,  (or  at  least  by  agent,)  at  the  time  and  place 
mentioned  in  the  warrant.  A  postponement  at  the  request  of  a  party 
made  out  of  court,  or  even  by  letter;  or  a  plea  thus  put  in  would  be 
irregular,  and  would  not  amount  to  an  appearance. 

The  Court  affirmed  the  judgment,  considering  that  the  record 
showed  an  appearance  of  the  defendant  on  the  first  day.     He  could 
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not  ask  a  postponement,  and  put  in  a  plea,  without  appearance.  It 
also  sufficiently  appears  that  the  justice  heard  the  proofs  in  the  cause. 
The  defendant  by  pleading  nil  debet,  put  the  plaintiff  to  the  proof  of 
his  whole  case,  and  the  record  says  the  judgment  was  rendered  "up- 
on a  hearing,"  after  this  plea,  which  must  be  taken  to  be  a  hearing 
of  the  case  upon  proof  and  allegation. 

Judgment  affirmed. 

Bates,  for  plaintiff. 

Frame,  for  defendant. 


JOHN  H.  BARR  vs.  GEORGE  W.  CHAYTOR. 

A  justice  of  the  peace  cannot  adjourn  a  cause  indefinitely,  but  only  to  a  day 

certain. 

Certiorari. 

Record.  "George  W.  Chaytor  vs.  John  H.  Barr.  Action  on  ac- 
count for  medicine  and  attendance  for  one  of  the  crew  of  the  Ceres, 
$5.  Summons;  the  defendant  appears  and  denies  the  plaintiff's  de- 
mand; and  asks  for  an  adjournment  to  the  14th  instant,  which  is 
granted."  September  14th,  1841,  the  parties  attend,  and  "after  hear- 
ing their  allegations  the  matter  is  continued  under  advisement,  with 
liberty  to  the  parties  severally  to  produce  further  testimony  at  any 
time  they  may  deem  proper."  July  5th,  1842,  further  hearing  in 
presence  of  both  parties,  and  continued  under  advisement.  July  8th, 
1842,  the  plaintiff  having  been  sworn  in  due  form  of  law,  viz:  "that 
this  account  against  John  H.  Barr  is  just  and  true  as  it  stands  stated, 
and  that  nothing  had  been  paid  or  delivered  towards  satisfaction  of 
said  debt."  Judgment  against  the  defendant  for  $5  debt  and  56 
cents  costs. 

Exceptions. — 1st.  That  the  first  adjournment  was  for  more  than 
thirty  days.  2d.  That  the  second  adjourtment  was  for  an  indefinite 
time.  3d.  Because  the  justice  had  no  authority  to  administer  such 
an  oath  to  the  plaintiff  in  support  of  his  claim.  4th.  The  judgment 
should  have  been  a  judgment  by  default,  on  hearing  the  proofs  and 
allegations  of  the  plaintiff,  and  not  a  judgment  upon  a  hearing  of 
both  sides.  5th.  Because  the  judgment  was  founded  on  the  oath  of 
the  plaintiff.  6th.  Because  the  judgment  was  rendered  on  a  day  to 
which  the  cause  did  not  stand  adjourned. 

The  court  reversed  the  judgment  on  the  third,  fifth  and  sixth  ex- 
ceptions. 
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The  justice  has  no  authority  to  adjourn  a  cause  indefinitely,  nor 
otherwise  than  to  a  day  certain;  nor  has  he  any  right  to  administer 
such  an  oath  to  the  plaintiff.  If  this  was  an  action  against  the  de- 
fendant on  any  assumption  to  pay  the  debt  of  another,  such  assump- 
tion should  have  been  sworn  to;  if  it  was  against  the  defendant  as 
originally  liable,  proof  of  such  liability  should  have  been  made  by 
the  book  of  original  entries  and  oath  of  plaintiff;  or  proof  that  de- 
fendant ordered  the  medicine  and  attendance. 

Gilpin,  for  plaintiff. 


BAYARD  GEUBB  vs.  HUMPHRY  PYLE. 

A  landlord  proceeding  against  his  tenant  under  §  9,  Dig.  366,  and  §  20,  Dig. 
51,  on  the  ground  that  he  is  about  to  leave  the  State,  must  satisfy  the 
court  that  he  had  good  cause  for  believing  this;  or  be  condemned  in  costs. 

Attachment  to  secure  rent  under  section  20,  of  the  act  of  1770. 
{Dig.  51.) 

The  plaintiff  in  this  case  filed  an  affidavit,  that  defendant  was  his 
tenant  of  a  mill  property,  at  a  yearly  rent  of  $150,  which  would  be 
due  on  the  last  day  of  March,  1843;  and  that  he  did,  on  good  grounds, 
believe,  that  the  said  tenant  intended  to  leave  this  State,  and  would 
depart  from  the  same  before  the  rent  would  fall  due;  that  there  were 
not  goods,  &c.,  of  the  tenant  that  could  be  attached,  sufficient  to  se- 
cure said  rent,  and  that  the  tenant  did  not  intend  to  make  any  provi- 
sion for  the  payment  of  said  rent,  {Dig.  36(5,  51,)  and  thereupon  he 
issued  a  writ  and  had  the  defendant  arrested. 

Rogers,  jr.,  now  obtained  a  rule  to  show  cause  why  the  writ  should 
not  be  quashed;  stating,  that  he  moved  for  the  rule  merely  to  bring 
on  the  hearing,  as  it  was  incumbent  on  the  plaintiff  to  make  out  a 
case  for  an  order  on  his  client  to  give  security.  He  referred  to  Dig. 
51,  sec.  20;  and  Biirroivs  vs.  Dumphy,  2  Harr.  Rep.  308. 

The  plaintiff  was  sworn,  and  stated  that  the  tenant  neglected  his 
business,  and  lost  the  custom  of  the  mill.  He  had  heard  reports  of 
his  going  away.  He  had  a  lease  on  the  mill  for  three  years  at  $150 
per  year,  payable  at  the  end  of  the  year.  He  said  to  a  son  of  Adam 
Grubb,  as  witness  understood,  that  if  he  did'nt  get  board  he  should 
go  away. 

Rogers,  jr.,  for  defendant. — A  landlord  taking  this  special  remedy 


494  CowEX  vs.  Stevens  &  Co. 

ought  to  be  held  strictly  to  show  his  right  to  take  these  proceedings. 
In  this  case  the  defendant  has  a  lease  on  this  mill  for  three  years, 
and  the  tenancy  had  but  just  commenced  when  the  landlord,  without 
any  grounds  now  shown,  caused  his  tenant  to  be  arrested.  He  was 
bound  at  the  return  of  the  writ,  to  make  out  the  grounds  of  his  be- 
lief that  the  defendant  was  about  to  leave  the  State.  He  comes  now 
without  any  proof,  and  himself  swears  only  to  a  vague  rumor  deri- 
ved from  one  boy,  that  the  defendant  meant  to  leave  the  mill,  and 
not  the  county,  or  State.  We  now  proffer  the  oath  of  the  defendant 
that  he  had  no  intention  of  leaving  the  State.  (See  Burrows  vs. 
Dumpily,  1  Harr.  Rep.  308.) 

The  Court,  without  hearing  the  defendant's  testimony,  gave  judg- 
ment against  the  plaintiff,  and  adjudged  him  to  pay  the  defendant  his 
costs,  viz:  the  office  and  witnesses  costs,  sheriff's  fees,  and  the  ap- 
pearance fee  of  the  plaintiff's  attorney.  The  legislature  has  given 
to  a  landlord  a  special  remedy  against  his  tenant,  where  he  has 
grounds  to  believe  an  intention  to  leave  the  State.  The  plaintiff 
made  oath  before  the  prothonotary,  and  took  out  a  writ  and  held  the 
defendant  to  bail.  He  was  bound  to  follow  up  that  proceeding  by 
showing  to  this  court  such  a  state  of  facts  as  would  entitle  him  to  an 
order  for  better  security  for  the  rent.  He  has  failed  to  do  so,  and 
the  court  are  of  opinion  that  there  was  not  a  sufficient  cause  for  de- 
manding better  security  of  the  defendant. 

Mr.  Rogers  moved  the  court  for  the  allowance  of  "charges"  under 
the  act  of  assembly  (Dig.  52,)  in  addition  to  the  legal  costs;  which 
the  court  refused. 

Rogers,  jr.,  for  defendant. 


B.  C.  COWEN  vs.  S.  STEVENS  &  Co. 

Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  setting  aside  a  sale  of 

lands  upon  execution. 
But  gross  inadequacy  may  be  considered  in  connection  with  other  objections 

to  the  sale. 

Venditioni  exponas.  Sheriff  returns — "Land  sold,  viz:  No.  1  to 
Thomas  Bradley  for  $250:  part  of  No.  2  to  Carr  &  Springer  for 
$605:  other  part  to  T.  B.  for  $340."  Rule  to  show  cause  why  the 
sale  of  defendant's  land  by  the  sheriff  should  not  be  set  aside,  on 
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proof  that  the  day  of  sale  was  very  stormy,  and  the  streams  so  much 
swollen  as  to  render  their  passage  dangerous;  and  that  in  conse- 
quence of  this,  many  persons  were  prevented  from  attending,  who 
would  have  given,  and  are  now  willing  to  give,  much  more  for  the 
land,  which  was  sold  at  a  great  sacrifice,  and  much  below  its  value. 

By  the  Court: 

Layton,  Justice. — Mere  inadequacy  of  price  is  no  ground  for  set- 
ting aside  a  sale,  if  conducted  properly.  But  connected  with  other 
circumstances,  the  court  cannot  overlook  the  fact,  when  it  exists, 
that  the  property  has  been  sacrificed.  It  appears  that  the  day  of  this 
sale  was  rainy  and  inclement;  that  few  persons,  at  least  few  bidders, 
were  present;  three  persons  have  sworn  that  they  were  prevented 
from  attending  the  sale  by  stress  of  weather;  and  that  they  would 
have  been  bidders,  and  would  give  more  for  the  property  than  it 
brought;  that  the  property,  which  brought  $1,190,  is  worth  $2,200. 
It  additionally  appears,  that  the  sum  for  which  the  land  sold,  will 
not  satisfy  the  prior  judgment  of  Mrs.  Sewall,  and  of  course  pay  no- 
thing to  the  plaintiff  in  this  execution;  but  if  sold  for  what  the  testi- 
mony proves  it  to  be  worth,  it  would  satisfy  both.  Mrs.  Sewall  and 
the  defendants  are  desirous  of  a  new  sale;  but  the  plaintiff,  having 
other  security  for  his  debt,  is  willing  that  this  sale  should  be  con- 
firmed. 

"We  think,  upon  the  whole  case,  that  the  sale  should  be  set  aside. 

Sale  set  aside. 

Gray,  for  the  defendants  and  for  creditors. 

Wm.  H.  Rogers,  for  plaintiff  and  purchasers. 


ROBERT  A.  PARRISH  vs.  GEORGE  W.  GARDNER. 

Mr.  Wales,  for  the  defendant,  moved  a  continuance  of  this  cause 
on  the  ground  (supported  by  the  defendant's  afl&davit,)  of  the  absence 
of  a  material  witness.  The  witness  lived  in  Philadelphia,  and  had 
promised  defendant  to  attend  at  this  term;  and  defendant  had  written 
for  him  several  times. 

The  continuance  was  opposed. 

The  Court. — If  the  matter  is  put  to  the  court  on  the  ground  of  le- 
gal diligence,  we  must  refuse  the  application  for  a  continuance.  The 
defendant  was  bound  to  take  out  his  commission  under  which  the 
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deposition  of  this  witness  could  have  been  taken.  If  he  chose  to 
trust  the  promise  of  the  witness  and  neglect  taking  a  commission,  it 
must  be  at  his  own  risk.  So  if  a  party  should  trust  to  the  promise 
of  a  resident  witness  without  taking  out  subpoena. 

The  motion  was  refused. 

/.  A.  Bayard,  for  plaintiif. 

IVales,  for  defendant. 


JOHN  DICKINSON  vs.  PETER  HORN. 

In  a  suit  regularly  before  a  justice  of  the  peace  judgment  rendered  on  confes- 
sion is  valid. 

The  case  of  Morrison  vs.  The  Turnpike  Co.  (1  Harr.  Rep.  366,)  distinguish- 
able from  this. 

Certiorari  to  justice  Leonard. 

Record — Horn  vs.  Dickinson.  Action  of  debt  on  accoimt;  debt 
•f'J  28.  Capias  issued  and  defendant  brought  forward  and  confessed 
judgijient  for  $9  28  debt,  and  73  cents  cost. 

The  exceptions  were — 1st.  That  there  was  not  any  cause  of  ac- 
tion before  the  justice  to  give  him  jurisdiction.  2d.  That  the  judg- 
ment was  rendered  by  confession  of  defendant  without  any  special 
cause  of  action  within  his  jurisdiction,  and  without  hearing  the  proofs 
and  allegations  of  the  parties,  as  required  by  law. 

Mr.  IVales  contended  on  the  authority  of  Morrison  vs.  The  Turn- 
pike Co.  (3  Harr.  Rep.  166,)  that  the  justice  was  not  authorized  to 
take  this  confession  of  judgment. 

But  the  court  said  that  the  cases  were  distinguishable.  In  the  case 
cited,  the  parties  went  before  the  justice  without  process,  and  he  re- 
corded a  judgment,  by  confession,  without  any  previous  process. 
There  was  no  case  before  the  justice  upon  which  he  could  give  judg- 
ment. It  stood  solely  on  the  parties'  confession.  But  in  the  present 
case  the  parties  were  regularly  before  him,  and  a  cause  stood  for 
hearing,  upon  which  the  justice  was  authorized  to  give  judgment, 
upon  proof  satisfactory  to  him,  whether  upon  the  defendant's  admis- 
sion of  the  plaintiff's  claim,  or  on  any  other  evidence. 

Judgment  affirmed. 

Wales,  for  plaintiff. 

Gilpin,  for  defendant. 
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THOMPSON  vs.  PEARCE. 

The  statement  by  a  justice  of  the  peace  that  plaintiff's  claim  was  "  a  demand 
on  account,  $15,"  is  a  sufficient  statement  of  the  cause  of  action. 

If  the  defendant  would  rely  on  a  counter  claim,  he  must  bring  it  before  the 
justice,  to  give  him  the  right  of  an  appeal  in  case  of  disallowance. 

Certiorari  to  justice  M'Caulley. 

Pearce  vs.  Thompson.  "Demand  on  account  $15  00."  Appear- 
ance— plea  of  nil  debet;  reference;  report  and  judgment  for  plaintiff 
for  $15  00.  New  trial  on  the  demand  of  defendant;  trial  by  re- 
ferees; report  and  judgment  for  $10,00. 

The  defendant  below  alledged  diminution,  and  obtained  an  order 
for  a  further  return  of  the  cause  of  action;  to  which  the  justice  re- 
turned that  there  was  nothing  further  among  the  record  and  pro- 
ceedings before  him  than  what  he  had  already  returned. 

The  defendant  below  also  filed  an  affidavit  that  he  had  brought 
forward  before  the  referees  a  counter  demand  exceeding  fifteen  dol- 
lars, which  was  disallowed  by  the  referees;  and  that  after  the  report 
made,  and  within  fifteen  days,  he  appeared  before  the  justice  and 
prayed  an  appeal  on  this  ground,  which  the  justice  refused,  though 
he  was  informed  by  one  of  the  referees  at  the  time  the  appeal  was 
prayed,  that  such  counter  claim  had  been  brought  forward  before 
them. 

On  this  affidavit  he  prayed  an  order  to  make  proof  of  these  facts 
out  of  the  record. 

He  also  filed  the  following  exceptions  to  the  record:  1st.  Because 
the  justice  illegally  refused  to  allow  the  appeal.  2d.  Because  the 
record  shows  no  cause  of  action  within  the  magistrate's  jurisdiction; 
and  he  has  neglected  and  refused  on  diminution  alledged,  to  send  up 
the  cause  of  action. 

Wales,  for  plaintiff,  in  the  certiorari. — 1st.  The  defendant  was  de- 
prived of  his  right  of  appeal  by  the  omission  to  state  on  the  record 
that  he  brought  forward  and  insisted  on  a  counter  claim  exceeding 
$15  00,  which  was  disallowed  him  by  the  referees.  2d.  It  is  not 
enough  that  the  justice  state  the  cause  of  action  to  have  been  a  "de- 
mand on  account."  He  was  bound  to  show  what  it  was,  in  order 
to  support  his  jurisdiction. 

Gilpin — The  defendant  below  was  bound  to  bring  forward  his 
counter  claim  before  the  justice,  in  order  that  it  might  appear  on  the 
record  to  entitle  the  defendant  to  an  appeal.     The  fact  of  such  a  plea 
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of  set-olf  does  not  appear  from  the  record;  and  the  affidavit  shows 
that  no  such  plea  or  offer  of  a  counter  claim  was  ever  presented  to 
the  justice,  but  only  to  the  referees;  and  it  proves,  moreover,  that  the 
justice  had  no  knowledge  of  such  counter  claim,  until  the  demand 
for  an  appeal,  which  nothing  on  his  record  would  justify  his  allow- 
ing. This  disposes  of  the  allegations  in  the  affidavit  against  the  re- 
cord. 

The  exceptions  to  the  record  are  not  sufficient  to  warrant  a  re- 
versal of  the  judgment.  It  is  enough  that  the  record  states  it  to  be 
"a  demand  on  account."  He  is  not  bound  to  send  up  the  evidence. 
(1  Harr.  Rep.  530,  Kizcr  vs.  Downey.)  Perhaps,  if  a  party  defend- 
ant would  deny  by  affidavit  that  it  was  a  matter  within  tiie  justice's 
jurisdiction,  he  would  be  permitted  to  prove  the  fact  dehors  the  re- 
cord.    But  that  is  not  done  here. 

Mr.  Wales. — The  return  of  "demand  on  account"  is  not  a  suffi- 
cient return  of  the  cause  of  action,  especially  after  diminution  al- 
ledged  on  an  order  for  further  return  in  respect  to  the  matter.  (3 
Johns.  Rep.  145.)  2d.  The  defendant  had  a  right  to  bring  forward 
his  counter  claim  before  the  referees  as  well  as  before  the  justice. 
And  the  consequences  of  not  bringing  it  forward  are  to  deprive  him 
of  any  right  of  action  upon  it,  if  under  fifty  dollars.  {Dig.  335,  sees. 
8,  22.) 

The  Court. — The  jurisdiction  of  the  justice  sufficiently  appears; 
and  there  is  no  denial  of  this  by  the  defendant's  affidavit.  The  ma- 
gistrate is  not  bound  to  send  up  the  evidence  in  the  cause. 

The  law  requires  that  if  the  defendant  insists  upon  a  counter  claim 
he  shall  bring  it  forward  before  the  justice.  The  meaning  of  this  is, 
that  he  shall  bring  it  forward  in  such  manner  as  to  conclude  him,  if 
the  decision  be  against  him;  if  he  would  have  the  benefit  of  it  as  the 
ground  of  appeal.     (§§  8,  22.) 

Judgment  affirmed. 

Wales,  for  plaintiff  in  certiorari. 

Gilpin,  for  defendant. 
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WILLIAM  S.  WILSOX  vs.  JxVMES  DELAPLAINE. 

The  purchaser  of  intestate  land  sold  hj  order  of  the  Orphans'  Court,  is  en- 
titled to  all  the  accruing  rent. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
being  for  a  part  of  the  year's  rent  of  intestate  land  sold  by  the  Or- 
phans' Court,  up  to  the  time  of  sale,  claimed  by  the  administrators 
of  the  intestate. 

The  intestate  land  of  Amor  Hollingsworth  was  sold  on  the  14th  of 
January,  1841,  by  an  order  of  the  Orphans'  Court,  made  September 
8,  1840,  and  the  sale  was  confirmed  on  the  15th  of  February,  1841. 
The  land  was  in  the  occupation  of  a  tenant,  under  a  lease  ending 
the  25th  of  March,  1841,  from  the  administrators,  who  claimed  a  por- 
tion of  the  accruing  rent  up  to  the  day  of  sale.  The  purchaser  claim- 
ed the  whole  rent.  The  tenant  paid-the  rent  to  defendant,  who  was 
a  stake  holder. 

Chandler  and  Rodney,  for  plaintiff,  contended  that  as  rent  follows 
the  reversion,  and  accrues  only  at  the  expiration  of  the  term,  it  was 
not  subject  to  any  apportionment,  but  belonged  entirely  to  the  rever- 
sioner. {Gilb.  on  Rents  59;  20  Law  Lib.  19;  1  Harr.  Rep.  7;  4  Law 
Reporter  389.)  That  the  statutes  of  apportionment,  {Digest  140,)  in 
case  of  contingent  estates,  tenants  for  life  and  remaindermen,  and 
also  in  cases  of  sales  by  sheriffs,  did  not  extend  to  this  case:  that  the 
administrators  could  have  no  remedy  as  they  had  no  right  of  entry 
or  distress  at  the  time  the  rent  fell  due;  whereas  the  purchaser  had 
both. 

Gilpin,  contra,  contended  that  as  the  administrators  were  permit- 
ted by  law  to  take  possession  of  the  land  for  certain  purposes,  their 
lease  was  a  valid  lease,  and  they  had  a  contingent  estate  which  came 
within  the  act  of  apportionment:  that  the  plaintiff  as  purchaser  of  the 
land  took  merely  the  "estate,"  &c.,  of  the  intestate  "at  his  death," 
&c.;  that  is,  his  interest  in  the  land  whether  in  fee  or  for  less  estate; 
and  has  no  reference  to  a  claim  for  rents  arising  under  a  contract 
with  the  administrator;  that  the  purchaser  could  have  no  claim 
against  the  heir  in  possession  for  rents  accruing  due;  and  none  as 
against  the  administrator,  who  stands  in  place  of  the  heir;  that  as  the 
intestate  had  no  interest  in  these  rents,  the  purchaser  who  was  mere- 
ly in  his  place  could  have  none;  and  that  the  equity  of  the  case  was 
for  an  apportionment. 
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By  the  Court. 

Booth,  Chief  Justice. — The  rule  of  the  common  law  that  rent  fol- 
lows the  reversion  is  admitted  on  both  sides.  But  it  is  contended  for 
the  administrators  that  this  rule  ought  to  be,  or  is,  modified  by  our 
acts  of  assembly  apportioning  rent  in  certain  cases.  We  are  of 
opinion  that  those  acts  do  not  apply  to  the  present  case,  and  the  prin- 
ciple of  the  common  law  applies.  The  rent  follows  the  reversion. 
The  reversion  is  vested  in  the  purchaser  by  virtue  of  the  sale  and 
assignment  undeT  the  Orphans'  Court,  at  the  time  when  the  rent  falls 
due.  For  rent  is  indivisible.  None  of  it  is  due  until  the  expiration 
of  the  time  during  which  it  is  accruing.  The  legislature  has  changed 
this  in  the  particular  case  of  a  sale  by  the  sheriff  by  virtue  of  execu- 
tion process  on  judgment  or  decree,  and  they  have  apportioned  the 
rent  in  that  case  between  the  debtor  and  the  purchaser.  But  the 
provision  extends  no  further.  And  in  case  of  a  sale  of  intestate  lands 
under  an  order  of  the  Orphans'  Court,  this  is  but  a  mode  of  dividing 
the  land  among  the  heirs  of  the  intestate,  and  the  purchaser  takes  all 
the  estate  of  the  intestate  with  its  incidents,  the  accruing  rent  being 
one  of  them. 

An  administrator  has  no  estate  in  the  land  of  his  intestate,  and  "no 
right  of  entry.  If  he  was  entitled  to  any  part  of  the  rent  as  against 
the  purchaser,  in  case  of  sale  and  assignment,  it  would  seem  that  he 
should  have  a  right  as  against  the  heir  in  case  of  acceptance  and  as- 
signment, which  no  one  would  contend. 

Verdict  for  plaintiff. 

Chandler  and  Rodney,  for  plaintiff. 

Gilpin,  for  defendant. 


WM.  S.  WILSON  vs.  A.  H.  HARVEY  &  J.  HOLLINGSWORTH, 
Adm'rs.  of  A.  Hollingsworth,  deceased. 

An  action  will  not  lie  against  an  administrator  in  his  representative  capacity, 

for  money  had  and  received  by  him  to  the  plaintiff's  use. 
Quere. —  When  does  the  right  to  road  damages  become  complete? 

This  was  an  action  by  the  purchaser  of  intestate  land  sold  under 
an  order  of  the  Orphans'  Court,  to  recover  road  damages  assessed 
before,  and  paid  to  defendants  after  the  sale.  The  action  was  in  as- 
sumpsit, for  money  had  and  received  by  the  defendants  as  adtninis- 
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trators  of  A.  HoUingsworth,  for  plaintiff's  use.  The  pleas  were 
nou-assumpsit,  &c. 

A.  Hollingsworth  died  seized  of  the  land  on  the  9th  of  December, 
1638.  An  order  of  court  had  been  made,  returnable  to  November 
term,  1838,  for  a  public  road  running  partly  through  the  land  of  \. 
Hollingsworth;  the  return  was  made  to  that  term  assessing  damages 
to  A.  Hollingsworth  $235;  and  on  the  29th  of  May,  1839,  this  road 
was  confirmed  by  the  court.  The  road  was  approved  by  the  Levy 
Court  on  the  10th  of  March,  18-11,  and  ordered  to  be  opened.  The 
land  was  sold  to  plaintiff  under  the  intestate  laws  on  the  14th  of  Janu- 
ary, 1841;  the  sale  confirmed  on  the  15th  of  February,  1841,  and 
the  property  then  assigned.  The  road  was  not  actually  opened  un- 
til after  the  sale  was  confirmed.  A  large  part,  but  not  all  of  it,  for 
which  the  damages  were  assessed,  was  laid  out  on  land  bought  by 
plaintiff.  The  damages  were  paid  to  A.  Harvey  by  the  county  trea- 
surer on  the  25th  of  January,  1842. 

Gilpin,  for  the  defendants,  moved  a  nonsuit,  on  the  ground  that  the 
action  was  improperly  brought  against  defendants  as  administrators ; 
that  if  liable  at  all  they  were  liable  individually  and  then  not  jointly, 
as  the  money  was  paid  to  Harvey  alone:  that  on  the  return  of  the 
order  for  laying  out  the  road  and  confirmation  by  the  court,  the  es- 
tate of  A.  Hollingsworth  became  entitled  to  the  damages  assessed: 
that  the  subsequent  purchaser  of  the  land  bought  subject  to  the  road, 
which  was  already  "established,"  though  not  opened,  the  record 
being  full  notice  to  him:  that  the  damages  were  ascertained  by  the 
return  and  confirmation  to  belong  to  Amor  Hollingsworth;  and  that 
even  if  the  plaintiff  was  entitled  to  the  damages,  he  could  not  recov- 
er against  these  defendants,  but  must  look  to  the  Levy  Court. 

Chandler  and  Bayard  answered,  that  the  defendants  being  sued 
as  administrators,  they  could  not  deny  that  character  without  a  plea: 
(2  Ph.  Ev.  363:)  that  though  the  purchaser  of  land  over  which  a  road 
had  been  laid  out,  would  buy  subject  to  the  right  of  the  public  to 
have  such  road  opened;  the  land  is  not  divested  until  actually  taken 
possession  of  by  the  public  and  paid  for;  evefa  this  only  divests  the 
title  sub  modo,  for  the  purposes  of  a  road:  that  this  road  was  not  even 
confirmed  until  after  A.  Hollingsworth's  death,  and  his  estate  could 
not  be  entitled  to  the  damages:  and  that  the  acceptance  of  the  road 
by  the  Levy  Court  being  necessary  to  the  claim  of  any  one  for 
damages,  the  claim  of  A.  Hollingsworth  or  his  estate  could  not  be 
maintained. 
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Gilpin  replied,  that  the  defendants  were  not  sued  as  administra- 
tors, though  named  such;  the  claim  was  not  against  the  estate  of  A. 
Hollingsworth,  but  against  the  defendants  personally,  for  money  re- 
ceived to  plaintiff's  use;  it  was,  therefore,  a  joint  action,  not  support- 
ed by  proof  that  the  money  was  received  by  one  of  the  defendants 
alone;  that  if  it  were  true  that  A.  Hollingsworth  could  have  no  right 
to  the  damages  until  the  road  was  confirmed  by  the  court,  his  heirs 
would,  and  that  would  equally  defeat  the  plaintiff's  claim.  He  took 
the  position  that  the  rights  of  all  parties  were  settled  by  the  confirma- 
tion, the  right  of  the  public  to  open  and  use  a  road,  and  the  right  of 
the  then,  owner  to  the  damages  assessed.     {Digest  470-1.) 

By  the  Court. — The  action  is  for  money  had  and  received  by  the 
defendants,  as  administrators  of  Amor  Hollingsworth,  to  the  use  of 
the  plaintiff.  Such  an  action  will  not  lie  against  an  administrator  in 
his  representative  capacity;  it  has  nothing  to  do  with  the  estate;  it  is 
a  personal  matter  with  the  administrator.  No  more  will  the  action 
for  money  lent  lie  against  an  administrator  in  his  representative  ca- 
pacity. (Ashby  vs.  Ashby,  14  C.  &  R.  77,  Lord  Tenterden,  chief 
justice. — The  cases  cited  clearly  establish  that  the  count  for  money 
had  and  received  cannot  be  joined  with  counts  against  a  party  in  his 
character  as  executor.  In  these  cases  the  count  for  money  had  and 
received  is  treated  as  showing  a  personal  charge  on  the  executor. 
Littledale,  judge. — All  the  authorities  show  that  such  a  count  only 
makes  the  defendant  liable.) 

As  to  the  right  to  the  damages,  the  court  inclined  in  favor  of  the 
plaintiff's  claim;  but  sustained  the  present  motion  on  the  other  ground. 

Judgment  of  nonsuit. 

Chandler  and  /.  A.  Bayard,  for  plaintiff. 

Gilpin,  Attorney-general,  for  defendants. 


State,  use  of  WALKER  vs.  WALKER. 

The  prothonotary  directed  to  correct  a  mistake  in  calculating  the  amount  of 
a  judgment  ordered  to  be  ascertained  by  him,  even  after  execution  issued 
and  returned. 

Scire  facias  on  a  recognizance  in  the  Orphans'  Court  on  the  ac- 
ceptance of  the  intestate  lands  of  Henry  Walker.  Judgment  by  con- 
fession; amount  to  be  ascertained  by  the  prothonotary;  stay  of  ex- 
ecution three  months.     March  31,  1842.     The  prothonotary  ascer- 
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tained  the  amount  to  be  $394  48;  execution  issued  for  that  amount, 
returnable  to  May  term,  1842,  and  the  sheriff  levied  the  money. 

At  the  may  term  Rodney,  for  the  plaintiff,  moved  the  court  for 
leave  to  correct  a  mistake  of  the  prothonotary  in  ascertaining  the 
amount  of  the  judgment,  he  having  allowed  the  plaintiff,  as  one  of 
the  heirs  of  Henry  Walker,  deceased,  one-fifth  of  the  valuation; 
whereas,  he  was  entitled  to  one-fourth. 

The  Court  laid  a  rule  to  show  cause  why  the  proceedings  subse- 
quent to  the  judgment  should  not  ba  vacated,  and  an  order  made  on 
the  prothonotary  to  correct  this  mistake,  and  ascertain  the  true 
amount  of  the  judgment  according  to  the  recognizance,  and  the  in- 
terest of  the  plaintiff  in  the  same. 

The  matter  came  up  again  at  the  November  term,  and  it  appear- 
ing to  the  court  that  the  prothonotary  had  made  a  mistake  in  ascer- 
taining the  amount  of  this  judgment,  by  calculating  one-fifth  instead 
of  one-fourth  of  the  valuation  money,  the  rule  was  made  absolute. 
(See  19  Johns.  Rep.  244.) 

Rodney,  for  the  motion. 

Rogers,  jr.,  contra. 


GIDEON  JAQUES  vs.  JOHN  HEMPHILL. 

The  plaintiff  must  have  notice  of  the  time  of  taking  justification  of  bail. 

Foreign  attachment  case  to  November  term,  1842.  Attachment 
levied.  Nov.  15,  1842,  Wm.  Hemphill  Jones  appeared  in  the  office 
of  the  prothonotary  and  entered  special  bail,  and  dissolved  the  at- 
tachment according  to  Dig.  47.  The  prothonotary  took  his  justifi- 
cation without  the  presence  of,  or  notice  to,  the  attaching  creditor. 

Mr.  Wales,  for  the  attachment  creditor,  now  moved  for  judgment, 
treating  this  entry  of  special  bail  as  a  nullity,  because  it  was  taken 
in  vacation  without  notice.  The  court  refused  that  motion,  on  the 
ground  that  judgment  could  not  be  given  whilst  the  entry  of  bail  re- 
mained on  the  record. 

He  then  filed  an  affidavit  of  the  want  of  notice  of  the  justification 
of  bail,  and  moved  to  vacate  the  entry  as  illegal. 

Gray,  for  defendant,  opposed  the  motion. 

The  act  of  assembly  {Dig.  46,)  authorizes  the  defendant  in  an  at- 
tachment, or  any  sufficient  person  for  him,  at  any  time  before  judg- 
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ment  entered,  to  put  in  special  bail  to  the  plaintiff's  action  and  all 
other  actions  of  his  creditors  to  the  amount  of  the  goods  attached, 
and  this  dissolves  the  attachment.  The  Const.  Art.  6,  sec.  23,  de- 
clares that  the  prothonotary  of  the  Superior  Court  may  issue  pro- 
cess, take  recognizances  of  bail,  and  enter  judgments  according  to 
law,  and  the  practice  of  the  court.  And  the  practice  is  to  take  spe- 
cial bail  in  vacation  without  notice,  if  the  bail  will  justify.  The  par- 
ty if  he  had  notice  could  only  have  required  the  bail  to  justify,  and 
this  was  done.  If  he  had  been  present  he  must  have  accepted  the 
bail,  or  excepted  to  him  as  insufficient.  If  the  latter,  the  bail  would 
be  required  to  justify.     He  now  has  all  the  benefits  of  being  present. 

Wales. — The  plaintiff  in  the  attachment  had  the  right  to  be  present 
and  show  wherein  the  bail  was  insufficient,  even  though  he  would 
justify.  Neither  is  the  prothonotary  the  proper  officer  to  judge  of 
contested  cases  of  bail;  it  must  be  before  the  court  in  term,  or  a  judge 
in  vacation. 

Gray. — Those  are  cases  of  rules  to  show  cause  why  the  defend- 
ant should  not  be  discharged  on  filing  common  bail;  or  motions  to 
reduce  the  amount  of  bail,  under  Digest,  61. 

The  prothonotary  states  that  it  has  been  the  uniform  practice  in 
his  office  to  take  special  bail  in  these  cases  in  vacation,  and  without 
notice  where  the  bail  justifies.  In  cases  of  appearance  bail,  by  the 
practice  of  the  court,  the  defendant  has  six  weeks  after  the  term  to 
file  special  bail,  and  this  is  always  done  before  the  prothonotary, 
who  takes  the  justification  without  notice; 

The  Court. — The  constitution  gives  the  prothonotary  power  to 
take  bail  in  these  cases  in  vacation,  and  such  is  the  practice  of  the 
court.  This  application  is  made  to  us  to  vacate  the  bail,  on  the 
ground  that  it  was  taken  without  notice  to  the  plaintiff  in  the  attach- 
ment; but  there  is  no  objection  taken  now  to  the  sufficiency  of  the 
bail.  The  only  object  of  giving  notice  is  to  give  the  party  an  oppor- 
tunity of  excepting  to  the  bail.  We  think  notice  should  be  given  in 
case  of  bail  taken  in  va.cation,  but  such  has  not  been  the  practice. 

In  the  present  case  we  refuse  the  motion,  but  would  now  allow  the 
plaintiff  to  except  to  this  bail,  and  would  require  additional  bail  if 
necessary. 

Regula  Generalis. 

No.  43.  In  all  cases  of  taking  special  bail,  by  the  prothonotary,  in 
vacation,  reasonable  notice  of  justification  shall  be  given  to  the  op- 
posite party,  or  his  attorney. 
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In  an  action  for  a  malicious  prosecution,  the  plaintiff  is  bound  to  prove  that 
it  was  at  the  instigation  of  the  defendant;  that  if  terminated  in  his  favor; 
and  was  without  probable  cause,  and  malicious. 

It  is  for  the  court  to  decide  what  amounts  to  probable  cause. 

This  was  an  action  on  the  case  for  a  malicious  prosecution  in 
causing  the  plaintiff  to  be  indicted  for  a  felony.  Pleas,  not  guilty 
and  the  act  of  limitation. 

The  plaintiff  was  indicted  in  the  Court  of  General  Sessions,  to- 
gether with  one  Isaac  W.  Truitt,  for  the  robbery  of  defendant's 
house,  and  was  acquitted  of  the  charge.  The  defendant  was  a  wit- 
ness before  the  grand  jury  on  the  finding  the  bill  of  indictment,  and 
.also  before  the  traverse  jury;  made  the  complaint  to  the  committing 
magistrate,  and  furnished  names  of  witnesses  to  the  Attorney-gene- 
ral. 

The  proof  connected  the  plaintiff  with  Truitt  during  the  night  of 
the  robbery,  and  presented  circumstances  of  strong  suspicion  against 
Truitt;  amongst  others,  of  the  result  of  a  search  of  his  person  when 
he  was  arrested.  This  was  offered  in  evidence,  and  admitted  by  the 
court;  as  tending  to  show  probable  cause  for  the  accusation. 

Mr.  Houston,  for  the  defendant,  moved  a  nonsuit  on  the  facts. 

Houston. — The  existence  of  probable  or  reasonable  ground  for  the 
prosecution  is  a  matter  for  the  consideration  and  decision  of  the 
-court;  though  the  facts  which  constitute  this  reasonable  cause,  if  con- 
troverted by  contradictory  evidence,  must  be  found  by  a  jury.  But 
where  a  fact  which  shows  probable  cause  is  proved  by  an  unim- 
peached  and  uncontradicted  witness,  the  court  will  not  leave  it  to 
the  jury,  but  will  consider  the  fact  proved  and  nonsuit  the  plaintiff. 
<2  Leigh's  N.  P.  1292-3;  6  Barn  &  Cress.  225;  13  Eng.  C.  L.  Rep. 
152,  Davis  vs.  Hardy.)  In  this  case  it  is  proved  that  a  large  sum  of 
money  was  found  on  Truitt,  some  of  which  was  identified  by  Par- 
dons as  the  money  of  which  he  was  robbed.  The  witness  who  proves 
this  is  unimpeached  and  uncontradicted.  It  is  also  proved  without 
controversy,  that  Wells  was  with  Truitt  on  the  road  all  the  night  of 
the  robbery;  near  the  scene  of  the  robbery;  on  horseback;  and  that 
"two  horses  were  tied  in  the  swamp  near  where  the  chest  from  which 
the  money  was  taken,  was  found.  This  is  abundant  evidence  not 
only  of  probable  cause  but  of  violent  suspicion,  that  Wells  was  con- 

voL.  III.  64 


506  Wells  vs.  Parsons. 

cerned  with  Truitt  in  the  robbery.  The  proof  is  enough  to  convict 
Truitt;  and  it  is  not  disputed  that  Truitt  and  Wells  were  together  all 
that  night. 

Ridgely  and  M'Fee  opposed  the  motion. — The  court  ought  to  sub- 
mit the  weight  of  evidence  to  the  jury,  unless  the  facts  are  agreed 
on.  (2  Stark.  Ev.  912.)  There  is  testimony  showing  that  AVells 
was  not  within  two  miles  of  Parsons'  house  that  night.  This  pro- 
duces a  conflict  of  testimony  which  the  jury  ought  to  decide  upon. 
(1  T.  Rep.  529,  Johnson  vs.  Sutton.) 

Houston. — So  far  as  the  evidence  is  conflicting,  I  do  not  call  on 
the  court  to  decide  any  thing.  There  are  certain  facts  credible  in 
themselves,  plainly  proved  by  an  unimpeached  witness;  and  which 
in  themselves  amount  to  probable  cause  of  indictment.  I  call  on  the 
court  to  do  what  is  clearly  its  province,  to  decide  on  the  proof  of 
probable  cause  by  evidence  uncontradicted,  without  turning  aside  to 
the  jury.  The  question  of  probable  cause  I  admit  is  a  mixed  ques- 
tion of  law  and  fact;  if  the  facts  are  controverted  they  are  to  be  found 
by  a  jury,  and  the  court  applies  the  law  to  them;  but  if  the  facts  are 
uncontroverted  by  evidence,  the  court  will  take  them  as  proved  and 
nonsuit  the  plaintiff  at  once. 

By  the  Court. 

Booth,  Chief  Justice: — The  court  are  divided  in  opinion.  A  ma- 
jority of  us  are  for  refusing  the  nonsuit,  considering  the  evidence  as 
in  some  respect  conflicting  and  proper  to  be  submitted  to  the  consi- 
deration of  the  jury.  The  matter  of  probable  cause  for  the  prosecu- 
tion is  a  mixed  question  of  law  and  fact;  the  facts  to  be  found  by  the 
jury,  and  the  court  to  decide  whether  they  amount  to  probable  cause. 
The  case  cited  from  13  Com.  Law  Rep.  seems  to  have  involved  but 
a  single  fact  which  was  uncontroverted,  but  the  evidence  in  this  case 
has  taken  a  wider  range,  and  involves  many  facts.  We  think  it  bet- 
ter to  let  the  case  take  the  usual  course  before  the  jury,  whom  we 
shall  instruct  as  to  the  existence  of  probable  cause  for  the  prosecu- 
tion. 

The  case  went  to  the  jury,  and  chief  justice  Booth  charged  as  fol- 
lows:— 

Booth,  Chief  Justice. — The  plaintiff  is  bound  to  prove — 1st.  That 
there  was  a  prosecution.  2d.  That  it  terminated  in  favor  of  the 
plaintiff.  3d.  That  the  defendant  was  the  prosecutor.  4th.  That  he 
was  actuated  by  malice.  5th.  That  there  was  a  want  of  probable 
cause.     6th.  The  damages  that  plaintiff  has  sustained. 
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Ist  and  2d.  It  is  admitted  that  a  prosecution  by  indictment  was  in- 
stituted; and  that  it  terminated  in  the  acquittal  of  the  defendant.  It 
remains  then  to  inquire  whether  the  defendant  was  the  prosecutor. 

2d.  The  indorsement  of  the  defendant's  name  on  the  bill  of  indict- 
ment, as  a  witness,  is  no  evidence  that  he  was  the  prosecutor.  If 
the  defendant  employed  an  attorney  or  counsel  to  conduct  the  pro- 
secution, or  was  active  in  forwarding  or  carrying  on  the  prosecu- 
tion; such  as  giving  instructions  concerning  it,  paying  expenses,  or 
procuring  the  attendance  of  witnesses,  it  is  sufficient  proof  of  the  de- 
fendant's being  the  prosecutor. 

4th.  There  are  two  descriptions  of  malice.  Malice  in  fact;  or  in 
other  words,  express  malice;  and  malice  implied  by  law.  Express 
malice  means  ill  will  against  a  person,  and  is  indicated  by  the  dispo- 
sition or  temper  of  mind  with  which  the  party  did  a  particular  act; 
as  where  he  did  it  with  the  view  to  injure  a  particular  individual 
generally,  or  in  some  specific  manner,  or  that  he  acted  from  personal 
animosity,  or  an  old  grudge.  It  may  be  established  by  a  fair  infer- 
ence from  the  facts  and  circumstances  proved  in  the  particular  case. 

5th.  But  however  malicious  may  have  been  the  motives  of  the  de- 
fendant towards  the  plaintiff,  he  is  protected  by  the  law  in  having 
prosecuted  the  plaintiff,  if  he  had  probable  cause  for  so  doing.  This 
rule  of  law  which  protects  a  party  for  instituting  or  conducting  a 
criminal  charge,  where  there  is  probable  cause  for  it,  proceeds  upon 
principles  of  policy,  convenience  and  justice.  And  hence  it  is,  that 
in  an  action  for  a  malicious  prosecution,  the  plaintiff  is  bound  to  give 
evidence  of  a  negative;  that  is,  he  must  give  some  evidence  showing 
a  want  of  probable  cause.  If  it  be  shown  that  there  was  a  want  of 
any  probable  cause,  the  law  implies  malice  from  that  circumstance. 

The  whole  case  rests  then,  upon  the  single  question,  whether  the 
defendant  had  probable  cause  for  the  prosecution  against  the  plain- 
tiff? Whether  from  all  the  circumstances  of  the  case,  the  present 
defendant  had  a  reasonable  ground  of  suspicion  against  the  plaintiff? 
Proof  of  express  malice  is  not  sufficient  evidence  of  want  of  proba- 
ble cause;  nor  is  the  acquittal  of  the  defendant  upon  the  trial  of  the 
indictment. 

Had  the  defendant  a  reasonable  ground  to  suspect  the  plaintiff? 
The  jury  are  to  ascertain  and  decide  the  facts  in  this  case.  It  is  for 
the  court  to  decide  whether  those  facts  amount  to  probable  cause; 
whether  they  afford  a  reasonable  ground  of  suspicion.  Testimony 
has  been  offered  to  prove  that  William  B.  Parsons,  on  Saturday  even- 
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ing,  March  13,  1841,  was  at  Laurel,  attending  a  quarterly  meeting. 
That  Wells  and  Truitt  were  also  at  Laurel,  the  afternoon  or  even- 
ing of  that  day.  That  on  such  occasions  of  religious  worship.  Par- 
sons always  remained  during  the  whole  night  away  from  his  own 
house.  During  the  whole  of  that  night  Wells  and  Truitt  were 
together;  they  were  traced  from  Laurel  to  Creighton  Wingate's  house. 
They  left  Wingate's,  each  on  horseback,  at  half  past  two  o'clock, 
A.  M.,  and  arrived  at  Well's  house  about  day  break  on  Sunday 
morning.  Some  time  on  Saturday  night,  the  house  of  Parsons  was 
broken  open,  and  a  robbery  committed.  The  tracks  of  two  horses 
were  found  near  the  house;  tracks  of  a  man's  footsteps,  said  by  some 
witnesses  to  resemble  Truitt's,  were  found  leading  from  the  house, 
and  a  chest  at  some  distance  from  the  house  was  found  broken  open, 
aad  the  contents  taken  out.  This  chest  contained  money  belonging  to 
Parsons,  among  which  was  a  peculiar  piece  of  coin  not  common  in 
our  currency,  which  was  found  in  Truitt's  possession,  and  identified 
by  Parsons  as  his  money,  and  which  he  described,  according  to  Kin- 
ney's testimony,  before  he  saw  it.  Truitt  offered  to  tell  J.  F,  Kinney, 
the  officer  who  arrested  him,  to  use  Kinney's  language,  "all  about  it;" 
and  Kinney  advised  him  not  to  tell.  If  these  facts  were  proved  to 
the  satisfaction  of  the  jury,  the  court  were  of  opinion  that  they 
amounted  to  probable  cause  for  the  prosecution. 

Verdict  for  defendant. 

M'Fee  and  Ridgely,  for  plaintiff. 

Houston,  for  defendant. 


ISAAC  WAPLES,  defendant  below,  app't.  vs.  LAYTON  &  SIPPLE, 

plaintiffs  below. 

The  defendant  may  plead  the  act  of  limitation  on  appeal  from  a  justice's  judg- 
ment, though  he  failed  to  plead  it  below. 

Admissions,  to  take  a  case  out  of  the  act  of  limitation,  must  amount  to  an 
acknowledgment  of  a  subsisting  debt. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  in  an  action 
of  assumpsit. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 
The  plaintiffs  proved  their  book  of  original  entries  charging  the  goods 
to  defendant  under  date  of  22d  November,  1836.  They  commenced 
action  before  justice  Ewing  on  the  20th  of  March,  1841,  and  had 
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judgment  by  default,  from  which  the  defendant  appealed.  Pro  narr. 
in  assumpsit.  Pleas  non-assumpsit  and  the  act  of  limitation.  Jus- 
tice Ewing  proved  that  the  defendant  called  on  him  after  the  judg- 
ment below  to  take  an  appeal;  and  without  denying  or  admitting  the 
debt,  merely  remarked  "there  are  other  Isaac  Waples'  in  the  county." 
He  said  nothing  about  the  act  of  limitation. 

Cullen,  for  the  defendant,  moved  a  nonsuit,  on  the  plea  of  the  act 
of  limitation. 

Ridgely,  for  plaintiffs,  made  the  point  that  the  defendant  having 
failed  to  plead  the  act  of  limitation  at  the  earliest  period,  viz:  before 
the  justice,  could  not  avail  himself  of  it  on  the  appeal.  The  court 
would  not  allow  the  plea  by  way  of  amendment.  (2  Harr.  Rep.  444; 
5  Burr.  2630,  Blansh.  on  Lim.;  Dig.  344.) 

But  the  court  said,  the  defendant  has  a  right  to  plead  the  act  of 
limitation  on  the  appeal.  The  suit  is  precisely  as  if  it  had  originated 
here  and  the  respondent  cannot  refer  to  the  record  of  the  proceed- 
ings below,  except  to  state  how  this  case  came  here;  and  the  date  of 
the  proceeding  commenced  below,  in  reference  to  the  plea  of  limita- 
tion. 

As  to  the  other  point,  there  is  no  admission  which  we  would  leave 
to  a  jury  to  take  the  case  out  of  the  act  of  limitation.  The  old  cases 
went  to  a  ridiculous  extent  on  this  subject,  which  the  modern  deci- 
sions are  overruling.  We  cannot  at  least  admit  any  thing  to  pre- 
vent the  bar  of  the  statute,  which  does  not  amount  to  an  acknow- 
ledgment of  a  subsisting  debt;  nor  leave  any  thing  to  the  jury,  unless 
such  an  acknowledgment  can  be  fairly  drawn  from  it. 

The  plaintiffs  in  this  case  must  be  nonsuited. 

Ridgely,  for  plaintiff. 

Cullen,  for  defendant. 


DAVID  LOFLAND  vs.  ELI  DUNOVAN. 

From  an  inquisition  of  damages  at  bar. 
Form  of  the  jurat. 

Assumpsit.  Narr.  and  rule  plea.  Judgment  by  default  for  want 
of  a  plea;  and,  on  motion  of  John  W.  Houston,  Esq.,  attorney  for 
the  plaintiff,  order  for  inquisition  of  damages  by  a  jury  at  bar. 
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The  jury  were  sworn  to  "well  and  truly  inquire,  and  true  inquisi- 
tion make  and  return,  of  the  damages  and  costs  sustained  by  the 
plaintiff  in  the  action  of  David  Lofland  vs.  Eli  Dunovan,  on  occasion 
of  the  non-performance  of  certain  promises  and  assumptions  by  the 
defendant  to  the  said  plaintiff  in  the  declaration  mentioned." 

The  jury  returned  their  inquisition  in  the  following  form: — 

An  inquisition  made,  taken  and  returned,  in  open  court,  before  the 
Superior  Court  of  the  State  of  Delaware,  at  in  and  for  the 

county  of  on  the  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  ,  by  virtue  of  an  order  made  by  the  said  court,  in  the  na- 

ture of  a  writ  in  inquiry,  upon  an  interlocutory  judgment  given  by 
the  said  court  against  C.  D.,  the  defendant,  in  a  certain  action  there 
depending,  in  which  A.  B.,  is  plaintiff:  by  virtue  of  which  said  or- 
der, E.  F.,  G.  H.,  I.  K.,  &c.  &c.,  twelve  good  and  lawful  men  of  the 
said  county,  being  a  jury  attending  at  the  same  (or,  at  the  next  as 
the  case  may  be)  court,  after  the  said  interlocutory  judgment  was 
given,  and  being  charged,  upon  their  respective  oaths  and  afl&rma- 
tions,  diligently  to  inquire  what  damages  the  said  plaintiff  hath  sus- 
tained by  reason  of  the  non-performance  of  the  promises  and  under- 
takings of  the  said  defendant,  in  the  declaration  mentioned;  they,  the 
jurors  aforesaid,  upon  diligent  inquiry  made,  and  evidence  given  in 
open  court,  on  their  respective  oaths  and  affirmations  aforesaid,  do 
say,  that  the  said  plaintiff  hath  sustained  damages,  by  reason  of  the 
non-performance  of  the  said  promises  and  undertakings  of  the  said 
defendant,  to  the  value  of  dollars  and  cents;  and 

also  six  cents  costs,  besides  the  costs  by  the  said  plaintiff  expended 
about  his  said  suit. 

In  testimony  whereof,  the  jurors  aforesaid,  to  this  inquisition  have 
severally  set  their  hands  and  seals,  the  day  and  year  aforesaid. 

E. Foreman,  [seal.] 

F. [seal.] 

G. [seal.] 

(And  so  of  the  rest  of  the  twelve  jurors.) 
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HENEY  HICKMAN,  Adm'r.  of  Selby  Hickman  vs.  GEORGE  HICK- 
MAN, assignee  of  JOHN  HICKMAN. 

Quere.^—  How  far  will  a  court  of  law,  on  motion,  enforce,  as  against  the  as- 
signee of  a  judgment,  an  equitable  set-off  between  the  defendant  and  as- 
signor ? 

Rule  to  show  cause  why  a  judgment  at  the  suit  of  John  Hickman 
vs.  Selby  Hickman,  should  not  be  opened  and  defendant  let  into  a 
trial:  founded  on  the  affidavit  of  the  administrator  of  Selby  Hickman, 
stating  that  the  judgment  was  confessed  on  a  bond  given  by  Selby 
Hickman  and  Joshua  C.  West  for  $500,  each  being  principals  for  one- 
half:  that  Joshua  C.  West  has  paid  the  amount  due  from  him,  and  this 
has  been  indorsed  on  the  judgment;  that  Selby  Hickman  worked  for 
John  Hickman,  and  it  was  agreed  between  them  that  John  Hickman 
should  give  his  note  to  Selby  for  the  amount  of  his  work,  "and  as  soon 
as  convenient  thereafter  that  they,  the  said  John  and  Selby,  should 
have  a  settlement,  in  which  the  said  note  and  judgment  were  to  be  set- 
oft',  the  one  against  the  other;  and  the  party  truly  indebted  to  the 
other  was  to  pay  the  balance."  That  on  the  37th  of  July,  1837,  John 
Hickman  gave  a  note  under  seal  to  Selby  for  $263  05,  but  no  settle- 
ment ever  took  place.  On  the  11th  of  May,  1841,  John  Hickman 
assigned  the  judgment  against  Selby  Hickman  and  Joshua  C.  West 
to  George  Hickman.  The  note  has  never  been  paid.  Selby  Hick- 
man is  dead,  and  John  Hickman  insolvent. 

Ridgely,  in  support  of  the  rule,  contended  that  the  judgment  in  the 
hands  of  the  assignee  was  subject  to  all  the  equities  existing  against 
it  between  the  assignor  and  defendant;  and  the  existence  of  this  note 
and  agreement  to  set  it  off  against  the  judgment  is  sufficient,  at  least 
to  let  the  party  into  a  trial.  He  cited  2  Harr.  Rep.  467,  Oliver,  use 
of  GriMtk  vs.  Lowery. 

Cullen  showed  cause  against  the  rule. 

He  contended  that  the  judgment  was  not  subject  to  any  such  set- 
off, even  if  the  agreement  was  proved;  but  there  is  no  proof  of  it  ex- 
cept the  affidavit  of  an  administrator,  that  he  understood  and  believes 
there  was  such  an  agreement.  George  Hickman  is  an  assignee  with- 
out any  notice  of  such  set-off  to  the  judgment.  (10  Wendell  616, 
Bagg  vs.  Jefferson;  6  Cowen  598,  The  people  vs.  The  Judges  of  Del. 
County;  1  Com.  Law  Rep.  348;  Chitty  Cont.  144.) 

He  now  offered  John  Hickman,  who  was  sworn  without  objection, 
and  disproved  the  agreement. 

The  Court. — If  the  facts  stated  in  the  affidavit  were  proved,  viz: 
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that  the  plaintiff  in  the  judgment,  John  Hickman,  gave  his  note  tc 
the  defendant,  Selby  Hickman,  on  an  agreement  that  it  should  be  set 
off  against  the  judgment,  this  court  would  carry  oat  such  agreement 
even  against  John  Hickman's  assignee.  For  the  judgment,  not  being 
a  negotiable  security,  must  be  taken  by  the  assignee,  subject  to  the 
equities  existing  against  it  in  the  hands  of  the  assignor.  And  this 
application  being  by  motion  on  the  equity  side  of  the  court,  for  its 
interference  to  prevent  its  own  process  from  being  used  for  purposes 
of  injustice,  the  court  has  full  power  to  interfere  for  such  purpose. 

But  John  Hickman,  the  assignor,  and  perhaps  the  only  person  by 
whom  the  facts  relied  on  in  the  affidavit  could  be  proved,  has  been  ex- 
amined by  consent  of  both  sides,  and  fully  disproves  the  agreement; 
swearing  positively  to  the  contrary,  that  the  bond  and  judgment  being 
for  ward's  money,  and  the  note  on  a  personal  transaction,  the  agree- 
ment between  him  and  Selby  Hickman  was,  that  the  note  should  in 
no  respect  interfere  with  the  judgment:  there  is,  therefore,  no  equity 
between  the  original  parties  to  support  this  application. 

Eule  discharged. 

Ridgely,  for  the  rule. 

Cullen,  contra. 


LAYTON  &  SIPPLE  vs,  JAMES  STEEL,  Sheriff. 

A  writ  of  fieri  facias,  though  it  binds  the  defendant's  goods  from  the  delivery 

to  the  sheriff,  does  not  change  the  property  in  the  goods  until  actual  levy. 
A  bill  of  sale  must  be  accompanied  by  possession. 

This  was  an  action  of  replevin  for  a  tailor's  shop,  counter,  draw- 
ers, stove,  &c.,  &c.  Narr.  in  the  detinet.  Pleas,  non-cepit;  proper- 
ty in  Joseph  M'Laughlin;  and  property  in  defendant. 

The  defendant  gave  in  evidence  a  judgment  at  the  suit  of  George 
R.  Fisher  against  Joseph  M'Laughlin;  an  execution  issued  on  the  19th 
of  July,  1841,  and  laid  in  defendant's  hands  as  sheriff  of  Sussex  coun- 
ty, who  made  a  levy  on  the  property  for  which  the  replevin  in  this 
case  issued,  on  the  same  day,  at  twenty  minutes  after  eight  o'clock 
in  the  evening. 

In  behalf  of  the  plaintiffs  in  the  replevin,  it  was  proved  that  the 
property  (which  was  a  tailor's  shop  on  ground  rent,  and  fixtures,) 
had  been  sold  by  M'Laughlin  to  James  Anderson,  on  the  16th  of 
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July,  1841,  and  a  conditional  bill  of  sale  executed  for  it;  and  that 
xlnderson  took  possession  under  this  bill  of  sale:  that  Layton  &  Sip- 
pie  recovered  a  judgment  against  Anderson  on  the  18th  of  July,  and 
issued  an  execution  on  the  19th:  that  Anderson  on  the  night  of  the 
19th,  between  the  hours  of  eight  and  ten  o'clock,  sold  the  property 
to  Layton  &  Sipple;  executed  an  assignment  of  the  bill  of  sale  from 
M'Laughlin;  and,  on  the  morning  of  the  20th,  put  them  in  possession 
of  the  property. 

Houston,  for  the  defendant,  moved  a  nonsuit,  on  the  ground  that 
plaintiffs  had  not  proved  a  possession,  and  the  taking  from  their  pos- 
session.    (3  Leigh's  N.  P.  1384.) 

Ridgcly. — The  execution  is  a  lien  on  the  property  from  the  laying 
the  writ  in  the  sheriff's  hands;  but  does  not  operate  to  change  the  pos- 
session, until  an  actual  levy  and  seizure.  The  sheriff  has  no  actual 
or  constructive  possession  until  the  levy.  {Dig.  394;  1  Harr.  Rep. 
107;  13  Law  Lib.  7,  88,  (171.)  But  a  vendee  has.  From  the  mo- 
ment of  sale  he  has  a  constructive  possession,  upon  which  he  can 
maintain  trespass. 

Houston. — The  act  of  assembly  declares  that  the  execution  shall 
hind  the  property  from  the  time  it  is  delivered  to  the  sheriff.  This 
binding  is  not  merely  a  lien,  but  gives  the  sheriff  a  right  of  posses- 
sion from  that  time,  upon  which  he  could  bring  trespass. 

Ridgely. — The  execution  was  against  M'Laughlin;  but  we  claim 
under  Anderson,  who  was  in  possession  prior  to  the  sheriff's  levy. 
(1  Chit.  Plead.  63;  3  Leigh's  N.  P.  1401.) 

Houston. ^Thi?,  is  carrying  the  assignable  quality  of  choses  in  ac- 
tion to  an  unheard  of  extent.  If  the  sheriff  seized  these  goods  while 
in  possession  of  Anderson,  he  might  bring  replevin;  but  he  cannot  as- 
sign that  right  to  another. 

By  the  Court. — The  property  in  this  case  was  levied  on  as  the  pro- 
perty of  M'Laughlin,  at  twenty  minutes  past  eight  o'clock,  P.  M., 
of  the  19th  of  July.  On  the  16th  of  July  a  bill  of  sale  of  this  proper- 
ty, either  absolute  or  conditional,  was  made  by  M'Laughlin  to  James 
Anderson  for  the  consideration  of  $75,  in  payment  of  a  debt  as  to 
$37  50,  and  as  to  the  balance  of  $37  50  in  trust  for  M'Laughlin's 
creditors,  subject  to  a  right  of  redemption:  under  this  Anderson  went 
into  possession  of  the  property;  and  executed  a  bill  of  sale  for  it  to 
Layton  &  Sipple  on  the  19th  of  July  at  night,  between  eight  and  ten 
o'clock. 
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514  Lattox  &  SiPPLB  V8.  Steel. 

The  question  then  is,  whether  Layton  &  Sipple  had,  at  the  time  of 
Ihe  sheriff's  levy,  such  a  possession  of  these  goods,  either  actual  or 
constructive,  as  will  enable  them  to  maintain  replevin.  Originally, 
in  England,  a  fi.  fa.  was  held  to  bind  the  goods  of  the  defendant  from 
its  test,  which  often  operated  great  injustice  by  invalidating  interme- 
diate fair  sales;  to  remedy  which  the  Stat  29,  Car.  2,  ch,  3,  sec.  16, 
commonly  called  the  statute  of  frauds,  enacted  that  the  execution 
should  bind  the  goods  only  from  the  time  of  its  delivery  to  the  sheriff, 
which  is  the  provision  of  our  act  of  assembly.  {Tidd's  Prac.  914.) 
But  we  apprehend  that  this  lien  does  not  operate  to  change  the  pro- 
perty in  the  goods  until  actual  seizure,  in  England;  or  a  seizure,  or  at 
least  an  inventory  and  appraisement  here;  which  seems  to  be  regard- 
ed in  our  practice  as  equivalent  to  a -levy.     (1  Harr.  Rep.  107.) 

It  is  admitted  in  this  case  that  actual  possession  was  not  deliver- 
ed to  Layton  &  Sipple,  until  after  the  execution  against  M'Laugh- 
lin  went  into  the  sheriif's  hands.  But  it  is  contended,  that  as  the 
vendees  under  the  bill  of  sale  of  the  19th  of  July,  they  had  such  a 
constructive  possession  as  will  entitle  them  to  maintain  replevin 
against  the  sheriff  for  taking  the  goods  afterwards. 

But  the  question  still  is,  did  the  sheriff  take  the  goods  after  the 
plaintiffs  acquired  either  an  actual  or  constructive  possession?  The 
plaintiffs  are  bound  to  prove  this,  there  being  a  plea  of  non-cepit. 
The  proof  is  that  the  bill  of  sale  was  made  between  eight  and  ten 
o'clock,  P.  M.,  and  the  inventory  and  appraisement  at  twenty  min- 
utes past  eight  o'clock  on  the  same  day.  The  sheriff  so  states  in  his 
return.  He  is  a  party  here,  and  this  may  be  controverted;  but  if  not 
disproved  we  must  take  it  to  be  true,  that  the  sheriff  was  in  actual 
possession  of  these  goods  at  twenty  minutes  past  eight  o'clock  on  the 
same  evening  when  the  plaintiffs,  between  eight  and  ten  o'clock, 
purchased  the  goods  of  Anderson.  This  proof  does  not  satisfy  us 
that  the  sheriff  took  the  goods  from  their  possession. 

Neither  can  we  sustain  the  action  on  the  suggestion  that  plaintiffs 
sue  as  assignees  of  Anderson,  who  was  in  possession  when  the  sheriff 
levied.  Such  a  taking  is  not  the  wrong  complained  of  in  the  decla- 
ration, which  sets  out  a  possession  in  Layton  &  Sipple. 

Nonsuit  granted. 

Ridgcly,  for  plaintiffs. 

Houston,  for  defendant. 


Springer's  Adm'x.  vs.  Johnson  et  al.  515 


J.  SPRINGER'S  Adm'x.  vs.  S.  P.  JOHNSON  et  al. 

By  agreement  between  debtor  and  execution  creditor,  the  defendant's  land  was 
sold  without  first  selling  his  goods;  and  the  sale  was  confirmed;  though  ob- 
jected to  by  a  junior  judgment  creditor  who  had  not  power  to  issue  an  execu- 
tion, 

A  writ  of  fieri  facias  was  issued  in  this  ease  against  the  defend- 
ant, Johnson,  on  a  judgment  recovered  against  him,  and  was  return- 
ed "nulla  bona  by  agreement  of  parties,  levied  on  land,  inquiry  held 
and  not  sufficient."  Venditioni  exponas  and  sale  of  the  land  of  the 
defendant,  Johnson. 

George  Houston,  another  judgment  creditor  of  Samuel  P.  John- 
son, now  filed  an  affidavit  that  the  land  was  sold  without  first  selling 
the  personal  property  of  the  defendant,  the  return  of  nulla  bona  being 
by  agreement  between  the  parties;  which  he  alledged  operated  injuri- 
ously to  his  interest;  and  he  moved  to  set  aside  the  sale  on  this 
ground. 

Gilpin  and  Rodney,  for  other  creditors,  and  Whitcley,  for  the  pur- 
chaser, opposed  the  application,  and  contended  that  the  omission  to 
levy  on  and  sell  the  personal  property,  was  a  matter  of  personal  pri- 
vilege to  the  defendant,  which  he  might  waive;  and,  if  the  plaintiff  in 
that  execution  consent,  no  other  could  complain.  That  Mr.  Houston 
or  any  other  creditor  could  not  be  prevented  by  such  agreement 
from  levying  and  selling,  if  his  judgment  was  in  a  condition  to  levy; 
and,  if  it  was  not,  he  had  no  right  to  be  aided  by  the  process  of  this 
party,  who  waived  his  lien  on  the  goods. 

Wm.  H.  Rogers,  contra,  contended  that  there  was  no  authority  to 
sell  the  land  until  after  a  sale  of  the  goods;  and  that  the  defendant 
could  no  more  waive  the  sale  of  his  goods  than  he  could  waive  the 
pre-requisite  of  an  inquisition  on,  and  condemnation  of,  the  lands.  (1 
Harr.  Rep.  347,  Wilson's  adm'r.  vs.  Hukill;  Dig.  204.) 

The  effect  of  this  mode  of  proceeding  has  been  in  fraud  of  George 
Houston,  whose  judgment  was  not  in  a  condition  to  execute.  The 
plaintiff  in  this  case  by  issuing  execution,  obtained  a  lien  on  the  de- 
fendant's goods,  which  ought  to  have  gone  to  satisfy  his  judgment, 
and  then  the  plaintiff's  judgment  (which  was  a  prior  one,)  would  have 
been  satisfied  out  of  the  land. 

Per  Curiam: 

Harrington,  Justice. — The  right  to  have  his  land  protected  from 
sale  while  he  has  personal  property,  is  a  protection  and  privilege  to 
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the  defendant  which  he  may  waive,  if  he  does  not  by  such  waivei 
affect  the  legal  rights  of  any  other.  (4  Ycatcs'  Rep.  21.)  It  may 
often  be  greatly  to  the  benetit  of  a  defendant  to  sell  his  land  before 
his  personal  chattels,  which  may  be  more  necessary  for  the  comfort 
and  support  of  himself  and  family  than  the  land;  and  if  he  and  the 
execution  creditors  agree  to  this,  we  do  not  see  how  the  legal  rights 
of  any  other  persons  can  be  effected. 

The  plaintiff  and  defendant  in  this  execution  and  also  the  purchaser 
of  the  land,  wish  the  sale  confirmed;  but  objection  is  made  by  George 
Houston,  .who  by  affidavit  shows  himself  to  be  a  younger  judgment 
creditor,  but  without  execution;  his  judgment  not  being  yet  due.  He 
objects  that  the  sale  of  the  defendant's  land  under  Mrs.  Springer's 
judgment  and  execution,  before  selling  the  defendant's  goods,  is  an 
injury  to  him;  because,  if  the  goods,  upon  which  he  has  no  lien,  were 
first  sold  on  Mrs.  Springer's  execution,  the  amount  of  sales  would 
go  to  satisfy  her  judgment,  and  leave  the  land,  upon  which  his  judg- 
ment is  a  lien,  to  satisfy  his  debt. 

This  is  an  advantage  that  Mr.  Houston  might  acquire  if  Mrs.  S. 
chose  to  sell  the  goods  under  her  execution;  but  it  is  one  which  he 
cannot  compel.  He  has  no  control  over  her  execution.  She  does 
him  no  more  wrong  by  omitting  to  levy  on  the  defendant's  goods,  for 
the  purpose  of  sale  than  she  would  by  omitting  to  issue  the  execu- 
tion, and  the  agreement  between  her  and  the  defendant  to  pass  over 
his  personal  property  and  sell  the  land,  is  not  any  use  of  her  execu- 
tion process  of  which  Mr.  Houston  has  the  right  to  complain. 

Neither  does  the  sale  of  the  land  without  the  goods,  deprive  Mr. 
Houston  of  any  lien  or  other  right,  or  even  place  him  in  any  worse  con- 
dition. He  has  no  lien  on  the  personal  estate,  nor  any  right  to  control 
it.  His  security  for  his  debt  is  a  judgment  lien  on  the  land,  without 
the  power  of  executing  the  goods,  and  which  leaves  the  goods  in  de- 
fendant's hands,  subject  to  all  the  risks  arising  from  his  possession  of 
and  power  over  them.  The  agreement  between  Mrs.  Springer  and 
the  defendant  still  to  leave  them  in  his  hands  does  not  increase  this 
risk  or  take  away  from  Mr.  Houston  ayny  rights  in  relation  to  them. 
When  his  judgment  falls  due  he  can  take  them  in  execution,  if  they 
are  still  to  be  found;  if  not,  it  is  one  of  the  risks  against  which  he 
has  not  provided  in  taking  a  security  upon  the  land  alone. 

The  case  of  Wilson's  adm'r.  vs.  Hiikill,  1  Harr.  Rep.  347,  does  not 
conflict  with  this  view.  It  was  there  decided  that  an  inquisition 
could  not  be  held  upon  defendant's  lands  without  selling  his  goods 
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(he  objecting,)  because  the  proceeds  of  the  sale  of  his  goods  might 
save  his  land  from  condemnation  and  sale.  This  is  his  privilege: 
given  to  him  by  the  act  of  assembly.  But  if  he  waive  his  privilege 
and  consent  to  the  inquisition  and  sale,  third  persons  wlioso  rights 
are  not  effected  by  it  cannot  complain. 

liule  set  aside  and  sale  confirmed. 

Win.  H.  Rogers,  for  the  rule. 

Gilpin,  Rodney  and  Whitcly,  contra. 


In  the  matter  of  JOHX  S.  DICKEXSOX. 

On  motion  of  Mr.  Wales  and  affidavit  of  John  S.  Dickenson,  stating 
that  he  had  been  subpcenaed  as  a  witness  to  testify  in  a  cause  now 
pending  in  this  court  and  for  trial,  and  that  he  was  this  day  arrested 
whilst  on  his  way  to  attend  the  court,  on  civil  process  at  the  suit  of 
Elisha  Huxley,  to  wit:  on  a  ca.  sa.,  and  was  now  in  custody,  the 
court  ordered  his  discharge  from  custody. 

The  witness  is  privileged  from  arrest  during  his  attendance  on  tlie 
court,  and  whilst  coming  to  or  going  from  the  court.  The  discharge 
being  against  the  plaintiff's  consent,  will  not  affect  the  plaintiff's 
right  to  take  out  another  ca.  sa.  after  the  defendant's  privilege  a>  a 
witness  has  expired. 


JAMES  C.  PRITCHETT,  surviving  partner  of  James  and  Wm. 
Pritchett  vs.  JEHU  &  THOMAS  CLARK.     (See  ante  241.) 

Tlie  judgments  of  courts  of  other  States  are  conclusive  in  all  the  States,  if  it 
appear  that  the  court  rendering  judgment  had  jurisdiction  of  the  parties 
and  subject. 

These  essentials  of  jurisdiction  may  be  denied  by  a  special  plea,  even  against 
the  record. 

"  Full  faith  and  credit  "  are  to  be  given  to  the  judgment  records  of  other 
States,  when  these  pre-requisites  appear;  if  they  do  not  appear,  or  be  denied, 
they  must  be  established,  or  the  judgment  has  not  the  force  of  a  domestic 
judgment. 

This  was  an  action  in  the  Superior  Court  of  the  State  of  Dela- 
ware by  James  C.  Pritchett,  surviving  partner  of  James  and  William 
Pritchett,  against  Jehu  Clark  and  Thomas  Clark,  on  a  judgment  re- 
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covered  against  the  said  Jehu  Clark  and  Thomas  Clark,  in  the  Dis- 
trict Court  of  the  city  and  county  of  Philadelphia,  in  the  State  of 
Pennsylvania. 

To  this  action  the  defendant  Jehu  Clark,  now  pleaded  (inter  alia,) 
that  at  the  commencement  of  the  suit  in  which  the  said  judgment 
was  recovered,  he  the  said  Jehu  Clark  was  not,  nor  was  he  at  any 
time  before  or  afterwards,  an  inhabitant  of  the  said  State  of  Pennsyl- 
vania, nor  resident  there,  nor  had  property  there;  but  was  at  the  time 
of  the  commencement  of  said  suit,  and  ever  since  hath  been,  and  still 
is,  an  inhabitant  of,  and  resident  in  the  State  of  Delaware;  that  he 
was  not  served  with  any  process  in,  and  had  no  notice  of,  the  said 
suit,  and  did  not  appear  to  or  in  the  same,  either  in  person  or  by  an 
attorney  or  agent  by  him  authorized. 

The  plaintiff  in  his  replication  set  out  the  record  of  the  Pennsyl- 
vania judgment,  and  pleaded  it  as  an  estoppel;  and  the  defendant  de- 
murred. 

The  record  of  the  District  Court  showed  that  the  suit  in  which 
judgment  was  there  recovered,  was  commenced  by  capias  against 
Jehu  Clark  &  Thomas  Clark,  as  partners."  The  writ  was  returned 
**C.  C.  and  B.  B."  On  motion  of  Thomas  Budd,  a  rule  was  laid  on 
plaintiff  to  show  cause  of  action,  and  why  defendant  should  not  be 
discharged  on  common  bail.  Affidavit  filed  and  rule  dismissed;  and 
special  baU  entered  by  Thomas  Clark  alone.  Affidavit  of  defence 
made  by  Thomas  Clark.  The  declaration  was  filed  against  both 
defendants;  and  plea  for  both  by  "Thomas  A.  Budd,  attorney  for  de- 
fendants." Depositions  taken  on  both  sides;  the  death  of  William 
Pritchett  suggested;  trial  by  jury,  and  verdict  and  judgment  for 
plaintiff s  ioT  HS5  45. 

D.  M.  Bates,  for  defendant,  in  support  of  the  demurrer. — The  repli- 
cation assumes  that  the  defendant  is  precluded  by  the  record  from  al- 
ledging  that  he  did  not  appear,  and  was  not  summoned  in  the  origi- 
nal action.  We  take  these  positions — 1st.  That  although  the  record 
did  show  an  appearance  of  Jehu  Clark  in  the  original  action,  he  is 
not  concluded  by  that  record  from  proving  here  to  the  contrary. 
2d.  That  the  record  proves  no  such  thing.  The  record  of  a  judg- 
ment recovered  in  another  State  is  not  conclusive,  unless  it  appear 
that  the  defendant  was  served  with  process,  or  appeared  in  the  cause. 
{Art.  4,  sec.  1,  Con.  U.  States.)  "Full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State."     This  does  not  extend  to  extra  judicial  proceed- 
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iugs;  it  extends  only  to  judicial  proceedings  inter  partes,  where  both 
parties  were  heard  or  have  the  opportunity  of  being  heard.  The  con- 
stitution was  designed  in  this  respect  to  raise  a  judgment  recovered 
in  one  State,  when  sued  upon  in  another,  above  the  grade  of  a  for- 
eign judgment;  because  it  looks  to  the  intimate  commercial  relations 
between  the  States,  and  the  easy  change  of  domical  from  State  to 
State;  but  it  must  reasonably  be  restrained  to  cases  in  which  the  party 
was  heard,  or  had  the  opportunity  to  be  heard.  The  greatest  riglit 
of  the  citizen;  that  on  which  all  other  rights  depend;  is  the  right  to  a 
hearing  in  all  cases  affecting  him.  Xor  should  he  be  compelled  to 
go  to  the  jurisdiction  rendering  judgment  against  him  for  relief. 
That  would  be  unreasonable,  and  would  put  the  citizens  of  every 
State  in  the  power  of  foreign  jurisdictions.  It  would  compel  a  citi- 
zen of  Delaware  to  go  to  Maine  and  ask  relief  against  a  judgment 
recovered  against  him  there,  without  notice:  instead  of  bringing  the 
plaintiff  in  such  judgment  here,  to  show  either  that  his  judgment  was 
recovered  there  in  a  due  course  of  judicial  proceeding,  with  notice 
to  the  party  defendant,  or  to  support  his  claim  de  novo  by  evidence 
throughout.  This  is  the  view  of  the  matter  on  principle:  it  is  the 
same  on  authority.  (1  Caine's  Rep.  4G0;  1  Mass.  Rep.  401;  3  Story's 
Com.  178,  183;  1  Kent's  Com.  2G1,  n.  b.,  9  Mass.  Rep.  464;  Bissel  vs. 
Briggs;  6  Pick.  Rep.  232,  Hall  vs.  Williams;  5  Johns.  Rep.  37,  n.; 
15  ib.  121,  Borden  vs.  Fitch;  19  ib.  162,  Andrews  vs.  Montgomery;  5 
Wend.  148,  Starbiick  vs.  Murray;  6  ib.  447,  Shiimway  vs.  Stillman; 
13  ib.  407,  Bradshaw  vs.  Heath;  2  Hall's  N.  Y.  Rep.  358,  Wilson  vs. 
Miles;  4  Conn.  Rep.  380,  Aldrick  vs.  Kenny;  10  Serg.  &  Razvle  240, 
Benton  vs.  Burgot.)  To  say  then  that  the  record  itself  shows  these 
facts,  is  to  beg  the  question.  It  is  not  conclusive  Avithout  an  appear- 
ance, and  yet  it  is  conclusive,  for  it  shows  an  appearance.  Here  is 
the  record  of  a  judgment  recovered  in  Pennsylvania  against  Jehu 
Clark  &  Thomas  Clark,  sued  upon  in  this  State.  The  principle  I 
have  contended  for,  and  which  the  authorities  prove  is,  that  this  re- 
cord is  not  conclusive  on  Jehii  Clark,  unless  he  was  summoned  or 
appeared.  That  is  a  pre-requisite  to  the  validity  of  the  judgment; 
and  yet  the  record  itself  is  replied  as  an  estoppel;  as  proving  itself 
that  which  is  necessary  first  to  be  proved,  that  there  was  an  appear- 
ance. It  is  a  complete  petitio  principii.  The  pre-requisite  must  be 
proved  before  the  record,  by  matter  extraneous,  else  the  qualifica- 
tion imposed  by  the  eternal  principles  of  justice  to  the  conclusive 
character  of  the  judgment  is  of  no  avail.     (5  Wend.  Rep.  148;  157, 
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Starbuck  vs.  Murray.)  Now  1  admit  that  wlien  the  record  is  pro- 
duced, it  is  evidence  in  itself  as  to  every  thing  contained  in  it,  unless 
the  jurisdiction  be  denied.  If  that  be  denied,  that  is  the  notice  to  or 
aj)pearance  of  the  party,  it  becomes  necessary  to  prove  the  facts 
which  make  out  the  jurisdiction,  before  the  record  is  even  prima  fa- 
cie evidence.  It  must  be  made  out  by  matter  dehors,  and  in  aid  of 
the  record.  The  record  is  of  no  use  without  it.  (6  Wend.  447, 
452,  Shiimway  vs.  Stillman.) 

2.  The  record  does  not  show  the  appearance  of  Jehu  Clark.  The 
suit  in  Pennsylvania  was  instituted  by  capias  against  Jehu  Clark  & 
Thomas  Clark,  and  the  sheriff's  return  is  C.  C.  and  B.  B.,  which 
shows  nothing.  (17  Serg.  &  Rawle  453.)  The  next  step  in  the  re- 
cord is  a  motion  by  T.  Budd,  Esq.,  attorney,  to  show  cause  why  the 
defendant  should  not  be  discharged  on  common  bail.  Rule  dischar- 
ged and  the  defendant,  Thomas  Clark,  put  in  special  bail.  There  is 
then  no  evidence  of  the  arrest  of  Jehu  Clark.  Did  he  appear?  T.  A. 
Budd,  who  had  been  acting  as  attorney  for  the  defendant,  Thomas 
Clark,  pleads  for  defendants ;  and  thereupon  judgment  against  the  de- 
fendants. The  question  then  is,  whether  the  docket  entry  of  the 
clerk  of  a  plea  for  defendants,  is  to  be  taken  as  evidence  of  an  ap- 
pearance of  all  the  defendants,  in  a  case  where  one  of  the  defendants 
was  not  arrested,  and  where  the  previous  pleadings  show  that  the 
attorney  putting  in  the  plea  had  been  acting  for  one  defendant  alone. 
The  record  is  very  inaccurate  in  many  other  respects.  The  plain- 
tiffs, though  but  two,  are  styled  Pritchett  and  others,  against  Clark 
and  others.  Mr.  Brown  is  marked  as  attorney  for  plaintiff,  when 
there  were  two  plaintiffs;  and  Mr.  Budd  is  made  to  plead  for  defend- 
ants, when  there  is  but  one  defendant  in  court.  Before  the  judgment 
one  of  the  plaintiffs  died,  and  the  death  is  suggested  on  the  record; 
yet  the  record  entry  of  judgment  is  for  the  plaintiffs.  Now,  either 
these  docket  entries  are  subject  to  correction  by  the  other  parts  of 
the  record  and  the  pleading  by  Mr.  Budd  for  defendants  is  to  be  re- 
stricted to  the  defendant,  for  whom  he  had  appeared;  or  the  entry  of 
the  judgment  is  flatly  wrong,  being  for  two  plaintiffs  after  the  death 
of  one  suggested  on  the  record.  I  contend  that  the  record  must  not 
only  show  a  general  appearance,  but  a  particular  appearance  for  the 
defendant  not  taken,  by  name,  in  order  to  bind  him.  Such  an  entry  is 
necessary  to  make  the  attorney  liable  in  case  of  his  appearing  with- 
out authority,  for  a  party  not  served  with  process.  The  clerk's 
minute  must  be  taken  in  reference  to  the  other  parts  of  the  record. 
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and  if  he  writes  defendants  when  it  ought  to  be  defendant,  the  court 
will  construe  it  defendant.  (1  Hen  &  Munf.  302;  3  Dana's  Rep. 
214,  21(3;  1  Howard's  Miss.  Rep.  527;  1  Ark.  Rep.  37G,  384;  G  Pick. 
Rep.  232.)  The  replication  does  not  set  up  the  appearance  of  Tho- 
mas Clark  as  a  sufficient  appearance  for  Jehu  Clark,  his  partner;  it 
jelies  on  an  actual  appearance  of  Jehu  Clark,  as  well  as  of  Thomas 
Clark;  and  it  could  not  set  up  both,  or  it  would  be  double. 

3.  If  it  does  appear  by  this  record  that  Thomas  A.  Budd  appear- 
ed for  Jehu  Clark,  it  is  competent  for  us  now  to  deny  that  authority. 
Suppose  the  record  to  show  an  appearance  for  Jehu  Clark,  it  does 
not  assume  to  show  any  authority  for  that  appearance.  And  if  by 
the  local  law  the  appearance  of  counsel  is  taken  to  be  on  sufficient 
authority,  it  cannot  be  so  out  of  the  jurisdiction.  (6  Wend.  R.  447; 
6  Pick.  Rep.  232;  4  Conn.  Rep.  380.) 

4.  On  the  plea  of  nul  tie!  record.  Under  this  plea  the  plaintiffs  are 
bound  to  show  a  sufficient  record — sufficient  in  all  its  parts;  showing 
enough  to  warrant  the  judgment.  This  record  is  defective — 1st.  Be- 
cause there  was  no  appearance  for  J.  Clark.  2d.  There  was  no  is- 
sue in  the  cause,  and  the  verdict  was  rendered  without  any  issue. 
3d.  The  record  shows  no  continuances. 

Mr.  Wales,  for  plaintiff. — 1.  The  first  issue  is  nul  tiel  record.  I 
consider  this  settled  on  the  former  argument.  It  was  then  decided 
by  all  the  judges  sitting  in  banc,  that  the  record  offered  supported 
the  declaration.  I  consider  that  the  court  went  much  further  on 
that  occasion.  There  were  fourteen  pleas,  all  of  them  setting  out 
the  record  of  the  Pennsylvania  suit  as  a  suit  against  the  defend- 
ants as  partners,  except  the  ninth,  which  did  not  refer  to  the  re- 
cord of  the  Pennsylvania  judgment.  The  court  in  banc  were  all  of 
opinion  that  the  plea  of  nul  tiel  record  was  not  sustained,  and  that 
none  of  the  pleas  were  a  sufficient  answer  to  the  plaintiff's  declara- 
tion, except  the  ninth,  as  to  which  the  record  of  the  Pennsylvania 
judgment  was  not  considered  as  admissible:  the  same  not  being  re- 
plied to  it,  nor  so  alluded  to  in  the  plea  itself  as  to  allow  the  court  to 
inspect  the  record.  The  fourth  plea  is  now  the  same  as  the  ninth 
original  plea.  It  is,  that  Jehu  Clark  was  and  is  a  resident  of  Dela- 
ware— ^had  no  notice  of  the  suit — was  not  served  with  process,  and 
did  not  appear  or  authorize  any  other  to  appear.  The  replication  is 
of  the  record  of  this  judgment,  which  shows  a  regular  proceeding  in 
a  suit  against  partners  where  one,  if  not  both,  were  takeu;  where  both 
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appeared  by  attorney  and  one  appeared  personally;  which  is  a  good 
appearance  for  both;  and  where  defence  was  taken  for  both. 

Whatever  the  record  certifies,  as  to  matters  necessary  to  consti- 
tute or  support  the  judgment,  is  conclusive.  The  entry  of  an  appear- 
ance by  an  attorney  is  sufficient  authority  on  which  to  sustain  a 
judgment,  without  filing  his  warrant.  And  the  record  cannot  be  de- 
nied by  any  averment  of  facts  contradicting  it,  in  any  suit  brought 
upon  it  as  a  record.  The  judgment  necessarily  includes  an  action 
of  the  court  on  all  the  matters  necessary  to  support  it;  the  sheriff's 
return  of  service,  in  a  judgment  by  default;  the  appearance  of  the 
party,  in  a  judgment  after  verdict;  are  all  settled  by  the  court  in 
giving  judgment;  for  without  settling  these  the  court  could  give  no 
judgment.  And  these  matters,  being  shown  by  the  record,  cannot 
be  controverted.  Was  there  an  appearance?  The  act  of  an  officer 
of  the  court  filing  a  plea  for  the  defendants,  is  an  appearance  for  the 
defendants.  It  is  not  denied  that  Mr.  Budd  is  an  attorney  of  that 
court.  His  business  is  to  appear  for  others,  and  he  does  here  appear 
and  act  for  both  defendants.  Thos.  Clark  had  the  right  to  authorize 
Mr.  Budd  to  appear  for  both  partners,  and  Mr.  Budd's  appearance 
for  both  is  binding  on  both.  I  do  not  deny  that  a  partner  may  re- 
strict his  appearance,  and  not  appear  for  another;  but  unless  the  at- 
torney appearing  for  defendants,  who  are  partners,  restrict  his  ap- 
pearance to  one,  it  will  be  an  appearance  for  both. 

My  positions  then  are — 1st.  That  the  judgment  record  is  sufficient 
and  conclusive  as  to  all  matters  stated  by  it,  which  necessarily  en- 
tered into  the  judgment;  and  no  plea  can  be  allowed  to  such  judg- 
ment contradicting  such  matters.  (7  Cranch  Rep.  481,  Mills  vs. 
Diiryee;  3  Wheat.  Rep.  234,  Hampton  vs.  M'Connel;  Peters  Cir.  C. 
Rep.  155,  Field  vs.  Gibbs  &  Gibbs;  ib.  74,  Green  vs.  Sarmicnto.) 
The  entry  of  an  attorney's  name,  opposite  the  names  of  several 
defendants,  without  restriction,  is  an  appearance  for  all.  (1  Binn. 
214.  M'Cnllough  vs.  Guetner;  5  Johns.  Rep.  296,  Denton  et  al  vs. 
Noyes;  1  Binn.  469,  Rhinholt  vs.  Alberty;  9  Law.  Lib.;  Ram.  on 
Judg.)  This  doctrine  of  the  effect  of  appearance  and  the  con- 
clusiveness of  the  record  of  a  judgment  after  appearance,  is  not  de- 
nied in  any  of  the  cases  cited  on  the  other  side,  except  perhaps  in  the 
cases  of  Starbuck  vs.  Murray  and  Hall  vs.  Williams. 

What  is  the  evidence  of  an  appearance?  1st.  The  defendants  are 
sued  as  partners.  One  partner  may  appear  for  another.  (7  T.  Rep. 
207;  3  Price  266,  n.;  1  Scllon's  Pr.  100;  Gozv  on  Part.  213;  Collyer 
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on  Part.  411;  3  Dallas  331;  12  Serg.  &  Rawle  250;  Taylor  et  at  vs. 
Coryel;  2  Troub.  &  Ha.  432.)  There  is  no  particular  form  of  ap- 
pearance. The  entry  of  the  attorney's  name  opposite  the  defendant 
is  an  appearance.  (1  Bin.  Rep.  214;  13  Serg.  &  Rawle  164.)  Here 
Thomas  A.  Budd  appeared  without  restriction;  put  in  a  plea  for  both 
defendants;  went  to  issue  for  both;  issued  commissions  for  both  de- 
fendants, and  defended  for  both.  These  acts  of  the  defendants,  or  of 
one  for  both  defendants,  in  executing  the  commission  for  both,  per- 
mitting a  plea  for  both,  and  taking  defence  for  both,  is  an  appearance 
for  both.  The  plea  does  not  negative  an  appearance  by  one  partner 
for  another.  It  may  be  that  Jehu  Clark  did  not  appear  personally, 
and  did  not  specially  authorize  any  one  else,  even  his  partner,  to  ap- 
pear for  him  to  this  particular  suit;  yet  the  general  authority  of  his 
partner  is  sufficient,  and  binds  him,  if  he  did  appear  for  both  defend- 
ants. A  party  may  appear  without  being  served  with  process,  and 
Avithout  coming  into  court. 

Can  we,  under  this  replication,  set  up  the  appearance  of  Jehu  Clark 
by  his  partner,  as  well  as  of  Jehu  Clark  by  authority  given  to  Mr. 
Budd?  The  matter  of  estoppel  replied  must  be  a  single  answer,  but 
may  consist  of  several  facts.  The  matter  relied  on  here  is,  that  the 
defendants  appeared,  as  appears  by  the  record;  and  whether  the  re- 
cord shows  a  personal  appearance  of  both,  an  appearance  of  both  by 
attorney,  or  an  appearance  of  one  partner  for  both  by  attorney,  it 
sustains  the  replication  of  an  appearance.  (1  Chit.  Plead.  637;  ib. 
615  to  634.) 

M.  W.  Bates,  replied. 

By  the  Court: 

Harrington',  Justice. — The  demurrer  in  this  case  brings  into  ques- 
tion the  validity  and  effect  of  a  judgment  recovered  in  the  State  of 
Pennsylvania,  against  a  citizen  and  resident  of  this  State,  when  made 
the  foundation  of  a  suit  here  for  the  purpose  of  enforcing  the  same. 
This  question  has  often  been  considered  in  the  several  State  courts, 
and  courts  of  the  United  States,  with  somewhat  different  results.  It 
is  obviously  one  of  great  importance  in  principle,  and  one  which 
must  often  arise  in  the  intimate  political  and  commercial  relations 
subsisting  among  the  several  States  of  the  Union. 

Independently  of  the  constitution  and  laws  of  the  United  States,  it 
is  not  disputed  that  the  judgments  of  the  several  States  would  be  re- 
garded only  in  the  light  of  foreign  judgments  by  the  tribunals  of  any 
other  State;  and  would  be,  at  most,  only  prima  facie  evidence  of  the 
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debt  or  promise.  The  merits  would  be  fully  open  to  examination  on 
a  plea  of  the  general  issue,  which  would  be  nil  debet  or  non-assump- 
sit, and  not  nul  tiel  record. 

But  the  constitution  of  the  United  States  {Art.  4,  sec.  1,)  requires 
that  "full  faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  State.  And 
the  Congress  may  by  general  laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be  proved,  and  the  effect 
thereof."  By  the  act  of  May  26th,  1790,  (ch.  11,)  Congress  prescrib- 
ed the  mode  of  authenticating  records;  and  declared  that  they  "shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken." 

This  would  seem  to  be  conclusive  on  the  question  now  before  us; 
but  a  difficulty  still  remains,  one  which  has  been  often  and  ably  dis- 
cussed, and  upon  which  there  is  a  contrariety  of  opinion,  if  not  a 
conflict  of  decisions.  What  shall  be  considered  as  a  judicial  pro- 
ceeding within  the  meaning  of  the  constitution?  Shall  every  thing 
that  comes  duly  authenticated  as  a  judgment  have  the  "full  faith  and 
credit"  of  a  domestic  judgment,  without  regard  to  the  authority  which 
gave  it,  or  the  proceedings  by  which  it  was  obtained?  Shall  no  want 
of  jurisdiction  in  the  court — no  defect  of  notice  to  the  party,  though 
apparent  on  the  record  itself,  prevent  its  having  the  full  faith  and  un- 
questionable effect  of  a  judgment?  And  shall  the  defendant  be  es- 
topped from  averring  these  matters  against  the  record?  On  the  one 
hand  it  is  contended  that  full  faith  and  credit  must  be  given  in  each 
State  to  the  judgments  of  every  other  without  any  inquiry  further 
than  to  know  if  such  judgment  has  been  rendered;  and  that  the  same 
effect  shall  be  given  to  it  here  as  in  the  State  where  it  was  rendered. 
On  the  other  hand,  it  is  urged,  that  the  faith  and  credit  required  by 
the  constitution  are  to  be  given  only  to  the  judgments  of  a  compe- 
tent tribunal,  having  jurisdiction  of  the  subject  and  the  parties;  as 
none  other  can  be  a  judgment  consistently  with  the  first  principles 
of  justice  and  the  rights  of  parties:  and,  therefore,  that  the  record 
may  be  controverted  as  to  the  essentials  of  jurisdiction.  The  latter 
opinion  seems  to  be  better  supported  by  authority,  and  more  conso- 
nant with  principle.  Every  court  must  feel  a  repugnance  to  hold- 
ing as  conclusive  and  incontrovertible,  a  judgment  recovered  in  an- 
other State  against  one  who  had  no  notice  of  the  suit,  who  made  no 
defence,  and  had  no  opportunity  of  making  defence.     It  is  against 
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the  first  principles  of  justice  to  condemn  any  one  unheard — ^to  ren- 
der judgment  where  there  are  in  truth  no  parties.  Hence,  almost 
all  the  State  courts,  in  considering  this  question, have  taken  the  ground, 
that  this  essential  pre-requisite  of  jurisdiction  in  the  court,  and  notice 
to  or  appearance  of  the  defendant,  must  appear;  otherwise,  the  judg- 
ment is  not  such  a  judicial  proceeding  as  the  constitution  accredits, 
and  is  not  entitled  to  any  respect  whatever.  "The  want  of  jurisdic- 
tion makes  it  utterly  void  and  unavailable  for  any  purpose,"  and  this 
"is  a  matter  that  may  always  be  set  up  against  a  judgment."  (Per 
Thompson,  chief  justice,  in  Borden  vs.  Fitch,  15  Johns.  Rep.  121, 
141.)  The  jurisdiction  of  the  courts  rendering  them  is  subject  to  in- 
quiry on  the  general  issue.  (Per  Parsons,  chief  justice,  in  Bissel  vs. 
Briggs,  9  Mass.  Rep.  462-8-9.)  The  judgment  is  to  have  full  faith 
and  credit,  and  conclude  every  thing  over  which  the  court  had  juris- 
diction, which  may  be  inquired  into.  (Per  Parker,  chief  justice,  in 
Hall  vs.  Williams,  6  Pick.  232,  241.)  In  Borden  vs.  Fitch,  it  was  de- 
cided, that  a  judgment  rendered  in  another  State  against  a  defendant 
who  never  appeared,  and  had  no  notice  of  the  proceedings,  is  void. 
xVnd  this,  though  the  judgment  record  stated  that  the  defendant  had 
been  duly  notified  to  appear.  In  Shumway  vs.  Stillman,  (4  Cotven, 
292,)  it  was  held  that  the  defendant  might  plead  against  the  record 
that  he  had  no  notice,  and  did  not  appear.  And  in  a  case  be- 
tween the  same  parties,  reported  in  6  Wend.  447,  it  was  held,  that 
though  it  appeared  by  the  record  that  the  defendant  appeared  by  at- 
torney he  might  deny  the  fact,  or  dispute  the  attorney's  authority. 
The  same  point  was  ruled  in  Aldrich  vs.  Kenny,  (4  Conn.  Rep.  380;) 
and,  in  Starbnck  vs.  Murray,  (5  Wend.  148,)  the  court,  with  great 
force  and  conclusiveness,  maintains  the  position,  that  the  defendant 
may  show  a  want  of  notice,  and  that  he  did  not  appear  to  the  suit, 
although  in  the  judgment  record  it  is  averred  that  he  did  appear. 
See  also  Hitchcock  vs.  Aicken,  1  Caines'  Rep.  460;  Thurbur  vs.  Black- 
burn, 1  N.  H.  Rep.  246;  Com.  vs.  Green,  17  Mass.  Rep.  544;  Ben- 
ton vs.  Bur  got,  10  Serg.  &  Rawle,  242;  Killburn  vs.  Woodworth,  5 
Johns.  Rep.  37;  Cunningham  vs.  Buckingham,  1  Ham.  Ohio  Rep.  264; 
Hoxie  vs.  Wright,  2  Verm.  Rep.  263;  Pennington's  Rep.  405;  Har- 
din's Rep.  413;  3  Story's  Com.  183;  1  Kent's  Com.  261,  n.  b. 

The  cases  which  are  supposed  to  conflict  with  these  decisions  of 
the  State' courts  are  Mills  vs.  Duryee,  (7  Cranch,  481;)  Hampden  vs. 
M'Connel,  (3  Wheat.  234;)  Green  vs.  Sarmiento,  (1  Pet.  C.  C.  Rep. 
74,)  and  Field  vs.  Gibbs,  (Ibid  155.)     The  leading  case  is  that  of 
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Mills  vs.  Duryee  noticed  in  almost  all  the  other  cases,  and  distinguish- 
ed on  the  broad  ground  that  the  defendant  had  full  notice  of  the  suit, 
and  appeared  and  gave  bail.  It  may,  therefore,  though  general  in 
terms,  have  been  intended  only  to  decide  that  in  such  a  case  the 
judgment  is  incontrovertible,  and  no  plea  can  be  allowed  but  the  plea 
of  nul  tiel  record.  Chief  Justice  Thompson,  of  New  York  (now  of 
the  Supreme  Court,)  so  restricts  it  in  Borden  vs.  Fitch;  and  he  re- 
marks, that  Mr.  Justice  Johnson,  who  dissented  from  the  rest  of  the 
court,  evidently  understood  the  court  as  going  only  that,  length.  And 
Judge  Story,  who  delivered  the  opinion  in  Mills  vs.  Duryee,  qualifies 
it  in  his  commentaries  on  the  Constitution  by  the  remark,  that  al- 
though that  case  puts  these  judgments  on  the  same'footing  as  domes- 
tic judgments,  "this  does  not  prevent  an  inquiry  into  the  jurisdiction 
of  the  court  in  which  the  original  judgment  was  given  to  pronounce 
it,  or  the  right  of  the  State  itself  to  exercise  authority  over  the  per- 
sons or  the  subject  matter."     (3  Story's  Com.  183.) 

The  great  leading  case  therefore  in  opposition  to  the  numerous 
decisions  of  the  State  courts  is  not  necessarily  in  conflict  with  them; 
and  the  subsequent  cases  of  Hampden  vs.  M'Connel,  and  Green  vs. 
Sarmiento,  are  like  it.  In  the  last  case  the  record  showed  that  the 
defendant  was  served  with  process  and  appeared  to  the  action;  these 
facts  are  not  stated  in  the  former,  but  the  chief  justice  said  it  was 
precisely  the  same  case  with  Mills  vs.  Duryee,  and  a  note  to  the  re- 
port says:  "the  question  is  still  open  in  this  court  whether  a  special 
plea  of  fraud  might  not  be  pleaded,  or  a  plea  to  the  jurisdiction  of 
the  court  in  which  the  judgment  was  obtained."  (3  Wheat  Rep.  234.) 
The  only  remaining  case  is  that  of  Field  vs.  Gibbs,  in  which  the  Cir- 
cuit Court  for  the  New  Jersey  district,  refused  to  let  the  defendant 
plead  against  the  record  that  he  was  not  served  with  process,  and 
did  not  appear  in  the  cause,  or  authorize  any  one  to  appear  for  him; 
a  decision  which  is  in  conflict  with  many  of  the  decisions  of  the 
State  courts. 

I  prefer  following  the  latter,  especially  since  I  find  the  leading  case 
in  the  Federal  courts  will  admit  of  a  qualification  which  harmonizes 
it  with  most  of  these,  and  that  it  has  been  so  qualified  by  very  high 
judicial  authority.  I  would  give  full  faith  and  credit  to  the  judg- 
ment of  a  sister  State,  and  the  same  effect  to  it  as  to  a  domestic 
judgment,  if  the  jurisdiction  which  rendered  it  be  not  impeached,  and 
it  be  shown  that  the  party  defendant  had  notice,  or  had  an  opportu- 
nity of  defence,  but  without  these  pre-requisites  I  do  not  think  the  con- 
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stitution  places  the  judgment  of  a  foreign  court  upon  the  high  and 
unimpeachable  ground  contended  for  in  this  case.  I  am  supported 
in  this  opinion  by  an  array  of  authorities  from  the  State  courts  that 
must  be  conclusive,  unless  they  are  directly  overruled  by  the  Supreme 
Court.  These  decisions  place  such  judgments  in  the  rank  of  domes- 
tic judgments,  and  give  them  the  same  effect,  only  where  the  court 
rendering  them  had  jurisdiction  of  the  person  and  of  the  subject  mat- 
ter; either  of  which  may  be  denied  by  plea,  and  the  judgment  record 
is  not  conclusive  on  these  points.  To  hold  the  record  conclusive  of 
the  jurisdiction  would  be  to  give  up  the  important  qualification  upon 
which  it  depends  for  its  validity.  The  judgment  has  no  force  with- 
out the  jurisdiction,  which  the  defendant  may  deny  and  put  in  issue 
by  his  plea;  and,  until  this  issue  is  settled  in  favor  of  the  record,  it 
has  no  credit  as  a  record;  when  so  settled,  it  is  conclusive,  and  the 
court  is  bound  to  give  it  the  sdme  faith,  credit  and  effect  of  one  of 
its  own  judgments.  The  merits  are  never  open  to  inquiry;  the  record 
is  never  controverted  as  a  record;  but  the  essentials  of  jurisdiction 
may  be  put  in  issue  by  a  special  plea,  and  may  be  disproved  though 
stated  on  the  judgment  record,  which  as  to  this  matter  is  no  estoppel. 
If  this  view  be  correct,  the  replication  of  the  plaintiff  to  the  special 
plea  in  this  case  is  bad.  I  regard  that  plea  as  sufficiently  covering 
the  whole  ground,  and  denying  the  appearance  in  any  form.  It  al- 
ledges  that  this  defendant  was  not  served  with  any  process  in  and 
had  no  notice  of  the  said  suit,  and  did  not  appear  to  or  in  the  same 
either  in  person,  or  by  an  attorney  or  agent  by  him  authorized. 
Whether  the  record  of  the  District  Court  shows  an  appearance  or 
not,  the  defendant  is  not  estopped  to  deny  it;  and  the  plaintiff  was 
bound  to  take  issue  on  the  plea.  It  is  doubtful  however,  wliether 
this  record  shows  any  appearance.  The  capias  was  against  two, 
and  the  return  is  "C.  C.  and  B.  B,"  which  may  be  cepi  corpus  and 
bail  bond,  or  cepi  corpora  and  bail  bonds.  It  is  apparent,  however, 
from  the  subsequent  proceedings,  that  Jehu  Clark  was  not  arrested,  and 
did  not  appear  personally.  Thomas  Clark  put  in  special  bail  for  him- 
self alone,  after  obtaining  a  rule  to  show  cause  why  he  should  not  be 
discharged  on  common  bail.  There  is  no  evidence  that  he  undertook 
to  appear  for  both  defendants  other  than  the  facts  that  they  were 
sued  as  partners,  and  that  Mr.  Budd  put  in  a  general  plea,  and  is 
styled  "attorney  for  defendants."  These  are  matters  Avhich  might 
afiord  prima  facie  evidence  of  an  appearance  by  this  defendant,  or 
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in  his  behalf,  but  they  are  not  conclusive,  and  he  has  a  right,  on  the 
principles  before  stated,  to  controvert  them  by  plea. 

The  Chief  Justice  concurred. 

Judge  Layton  was  absent. 

Judgment  for  the  defendant  on  the  demurrer. 

Wales,  for  plaintiff. 

M.  IV.  aud  D.  M.  Bates,  for  defendant. 


JAMES  R.  BLACK'S  Ex'rs.  vs.  PHILIP  REYBOLD. 

A  count  on  an  indebtedness  to  the  testator,  with  a  promise  to  the  executor,  is 

good;  without  showing  any  promise  to  the  testator. 
The  acknowledgment  of  a  subsisting  demand  will  take  a  case  out  of  the  act  of 

limitation,  without  an  express  promise  to  pay  it. 
Interest  is  allowable  either  on  the  ground  of  contract,  or  of  usage. 
Interest  may  be  allowed  on  money  due  for  work  and  labor. 
Where    there    is    no    contract,    usage,    time    fixed    for    payment,    or    amount 

rendered,  it  is  not  common  to  allow  interest. 

Assumpsit  for  attorney's  fees.  Narr.  First  count  laying  the  in- 
debtedness to  the  testator,  and  a  promise  to  the  executors.  Second 
count  for  interest.  Pleas,  non  assumpsit;  payment;  discount  and  the 
act  of  limitation. 

The  plaintiffs  relied  on  the  following  letter  from  defendant  dated 
the  28th  of  November,  1839,  as  taking  the  case  out  of  the  act  of 
limitation.     (1  Harr.  Rep.  207.) 

Dear  Sirs, — Your  letter  of  the  20th  instant  has  come  to  hand,  and 
in  answer,  I  shall  have  some  leisure  in  the  course  of  next  week, 
which  time  I  will  come  up  to  New  Castle  to  see  you  about  the  claim 
which  the  late  judge  Black  has  against  me.  I  hope  when  we  come 
to  talk  the  matters  over,  we  will  be  able  to  settle  the  business  satis- 
factory to  both  parties. 

Philip  Reybold. 

It  was  objected  that  this  letter  was  not  admissible  under  the  plead- 
ings, there  being  no  count  on  a  promise  to  the  testator  in  his  lifetime. 
It  was  argued  that  unless  the  plaintiff  could  show  a  promise  to  Mr. 
Black  in  his  lifetime,  he  shows  no  cause  of  action  ever  existing;  and 
though  there  was  a  count  laying  a  promise  to  the  executors,  such  a 
promise  was  without  consideration,  and  could  not  be  the  ground  of 
action.     All  the  forms  of  pleading  in  such  cases,  where  it  is  intended 
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to  rely  on  a  promise  to  the  executor,  first  count  upon  an  indebted- 
ness and  promise  to  the  deceased;  and  tlien,  in  another  count,  al- 
ledge  the  indebtedness  to  the  deceased,  with  a  promise  to  the  ex- 
ecutor. 

Clayton,  for  plaintiif. — It  is  well  settled  that  when  you  declare  for 
a  debt  due  to  the  intestate,  and  seek  to  recover  on  a  promise  to  the 
executor,  the  pleading  must  alledge  the  debt  due  the  intestate,  and  a 
promise  to  the  executor.  It  has  been  so  decided  in  our  Court  of 
Appeals.     (1  Harr.  Rep.  207;  3  ib.  28G.) 

TJic  Court. — Each  count  must  stand  or  fall  by  itself.  It  can,  there- 
fore, not  be  necessary  to  lay  any  promise  to  the  testator,  as  a  found- 
ation for  a  promise  to  the  executors.  The  indebtedness  must  be 
laid  to  the  testator,  with  a  promise  to  the  executor,  as  it  is  in  this 
case.  If  plaintiffs  had  declared  on  an  indebtedness  and  promise  to 
the  testator,  and  then  replied,  to  a  plea  of  the  statute,  the  promise  to 
the  executors,  it  w^ould  have  been  a  departure  in  the  pleading,  and 
demurrable.     Letter  admitted  in  evidence. 

The  plaintiffs  then  proved  a  payment  to  the  prothonotary  for  them 
of  one  of  the  fees  charged  in  this  account,  within  three  years;  and 
relied  on  the  letter  as  taking  the  case  out  of  the  statute  of  limita- 
tion; as  "an  acknowledgment  of  a  subsisting  demand."  (1  Harr. 
Rep.  206,  Newlin  vs.  Duncan.) 

Wni.  H.  Rogers,  contra,  contended  that  there  must  be  an  express 
admission  of  the  bebt,  without  qualification,  to  remove  the  bar  of  the 
statute.     (1  Laiv  Lib.  64;  1  Peters'  Dig.  33;  2  Saimd.  PL  &  Ev.  157.) 

Chief  Justice  Booth,  charged  the  jury. — The  legal  fees  of  an  at- 
torney are  fixed  by  law;  the  compensation  for  services  as  counsel  is 
to  be  reasonable  in  the  discretion  of  the  jury.  Both  are  recoverable 
in  an  action  at  law,  and  are  properly  the  subjects  of  charge  in  a  book 
account.  The  evidence  of  professional  men  is  the  best  on  this  sub- 
ject, for  they  best  know  the  extent  of  the  labor  performed. 

The  defence  is  the  act  of  limitation,  and  a  letter  from  the  defend- 
ant is  relied  upon  as  containing  the  acknowledgment  of  a  subsisting 
demand,  and  taking  the  case  out  of  the  act  of  limitation.  The  rule 
on  this  subject  was  laid  down  by  the  Court  of  Appeals,  in  the  case 
Newlin  vs.  Duncan,  that  an  acknowledgment  of  a  subsisting  demand, 
or  any  recognition  of  an  existing  debt,  is  evidence  of  a  promise  to 
pay  it,  sufficient  to  take  a  case  out  of  the  act  of  limitation.  The 
naked  acknowledgment  of  a  subsisting  demand,  without  an  express 
promise  to  pay  it,  is  sufficient.     But  this  must  be  an  actual  recogni- 
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tion  of  the  debt  as  an  existing  debt.  The  question  then  for  the 
jury  is  whethere  this  letter  does  contain  an  acknowledgment  of  a 
subsisting  debt. 

As  to  tlie  interest.  Interest  is  allowed  in  general  on  the  ground 
of  contract,  or  the  usage  of  trade;  where  a  promise  to  pay  interest 
is  implied  from  such  usage  or  from  other  circumstances.  (2  B.  & 
C.  349;  Roscoe  233.)  In  one  case  it  was  said  that  "however  the 
debt  is  contracted,  if  it  has  been  wrongfully  withheld  by  the  de- 
fendant, after  the  plaintiff  has  endeavored  to  obtain  payment  of 
it,  the  jury  may  give  interest  in  the  shape  of  damages  for  the  un- 
just detention  of  the  debt."  {Roscoe  234;  3  Bingh.  259.)  In  Eng- 
land it  seems  that  interest  is  not  recoverable  on  money  due  for 
work  and  labor.  (1  H.  Blac.  303.)  But  in  this  country  it  has 
frequently  been  held  otherwise.  {Chit,  on  Cont.  195-6,  note;  6 
Binn.  102.)  And  where  there  is  no  usage;  no  precise  time  of  pay- 
ment fixed;  no  account  rendered,  or  demand  made;  it  is  not  usual  for 
the  court  to  direct  interest  to  be  given;  but  to  leave  it  to  the  jury,  un- 
der all  the  circumstances  of  the  case,  to  give  or  refuse  damages  for 
the  detention  of  the  debt.  (12  Serg.  &  Rawle  393.)  Where  dama- 
ges for  the  detention  are  given,  the  legal  rate  of  interest  is  a  proper 
measure  of  the  damages.     (1  Harr.  Rep.  318.) 

Verdict  for  plaintiffs  for  full  amount  of  the  claim  and  interest. 

/.  M.  Clayton,  for  plaintiffs. 

Wm.  H.  Rogers  and  Gray,  for  defendant. 


The  Lessee  of  ANLEY  LOBE  z;j.  HENRY  HILL,  tenant  in  possession. 

The  effect  of  an  assignment  in  the  insolvent  court  is  to  pass  the  title  in  the 

lands  of  the  insolvent  to  the  assignees. 
The  title  passes  by  the  mere  act  of  assignment,  without  any  act  or  consent  of 

the  assignees. 
And  the  title  is  not  returned  to  the  insolvent  though  no  debts  be  proved,  and 

no  further  action  be  taken  under  the  assignment;  nor  where  the  objects  of 

the  assignment  are  answered  otherwise  than  by  a  sale. 
A  defendant  in  possession  peaceably,  though  without  color  of  title,  may  defend 

himself  in  ejectment  on  the  weakness  of  the  plaintiff's  title. 

Ejectment  for  a  tract  of  land  in  xVppoquinimink  hundred. 

The  plaintiff  claimed  title  under  William  Kennedy.  He  incepted 
his  title  more  than  forty  years  ago,  under  an  alienation  bond  from 
James   Carter   to  David  Kennedy,   with   accompanying   possession. 
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and  a  devise  to  Wm,  Kennedy  in  1803.  Wni.  Kennedy  went  into 
possession  and  continued  in  actual  possession  and  the  receipt  oi'  rents 
certainly  until  December,  1827,  probably  up  to  the  date  of  his  deed 
to  Lore  in  November,  1839;  though,  from  tlie  character  of  the  pre- 
mises, and  other  circumstances,  he  took  but  little  charge  of  the  land, 
and  received  no  rents,  between  1827  and  1839. 

The  defendant,  Henry  Hill,  was  in  possession  as  tenant  under  his 
mother,  Sarah  Hill,  claiming  under  one  James  Meredith,  who  enter- 
ed into  possession  about  three  years  ago,  peaceably;  but,  so  far  as  ap- 
peared, without  any  title;  and  built  a  small  log  tenement,  which  he 
sold  to  Mrs.  Hill. 

On  the  5th  of  May,  1829,  Wm.  Kennedy  took  the  benefit  of  the 
insolvent  laws,  and  executed  in  the  Court  of  Common  Pleas  for  Kent 
county,  an  assignment  under  seal  "to  the  executors  of  Ec.  Needham, 
and  Mason  Bailey"  in  trust  for  all  his  creditors,  of  all  his  lands  and 
tenements,  and  all  his  estate,  real  and  personal.  It  did  not  appear 
that  these  trustees  ever  accepted  the  trust,  or  acted  under  it,  or  that 
any  debts  were  proved  under  the  assignment.  The  debts  returned 
by  the  insolvent,  with  the  exception  of  a  debt  due  to  the  executors 
of  Needham,  had  been  since  paid  by  Wm.  Kennedy, 

The  defence  set  up  was,  that  the  legal  title  to  the  premises  was 
shown  by  the  assignment  in  the  insolvent  court  to  be  vested  in  the 
trustees,  and  out  of  the  lessor  of  the  plaintiff;  and  this  was  relied 
upon  as  sufficient  to  defeat  the  present  action. 

The  plaintiff  now  offered  in  reply,  a  deed  from  Clement  Carter 
(son  and  heir  of  James  Carter)  to  Auley  Lore,  for  the  premises  in 
question;  which  was  objected  to,  and  ruled  out  by  the  court  as  not 
being  properly  evidence  in  reply.  The  plaintiff's  case  as  opened, 
was  an  equitable  title  from  James  Carter  to  Mr.  Kennedy's  father, 
with  long  possession;  the  evidence  now  offered,  was  to  prove  the  ex- 
istence of  the  legal  title  in  the  Carter  family  down  to  the  present 
time,  and  a  conveyance  of  it  by  this  deed  from  Clement  Carter  to 
plaintiff. 

The  case  then  turned  upon  the  effect  of  the  assignment  made  to 
trustees  in  the  insolvent  court;  the  plaintiff  contending  that  it  was  in- 
operative to  divest  Kennedy's  title — 1st.  Because  the  assignees  had 
never  accepted  the  trust,  nor  acted  under  it,  nor  had  any  schedule 
been  filed  or  debts  proved  within  the  year,  upon  which  it  could  ope- 
rate. 2.  Because  the  insolvent  had  since  paid  his  debts,  without  any 
sale  of  the  property  under  the  assignment;  and  3d.  Because  he  had 
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always?  eoutiiiuecl  in  possession  of  the  land  notwithstanding  the  as- 
signnu'iit. 

Rogers,  jr.,  for  plaintiff. — The  plaintilf  has  proved  a  good  title  in 
hiint^elf;  a  possession  of  more  than  thirty  years,  under  an  alienation 
IjoiKJ.  The  defendant,  a  mere  squatter,  sets  up  a  defence  that  the 
legal  title  is  out  of  the  plaintilf,  and  in  certain  persons,  who  are  as- 
signees of  William  Kennedy,  under  the  insolvent  laws.  A  possessory 
title  is  sufficient  as  against  a  mere  Mrong-doer,  to  recover  in  eject- 
ment. A  defendant  who  is  a  mere  squatter,  and  who  entered  with- 
out color  of  the  litle,  cannot  defend  by  showing  title  out  of  the  plain- 
tit!.  (4  Johns.  Rep.  202;  2  ib.  22;  11  ib.  oGT;  10  ib.  338;  Cro.  Elia. 
437;  2  Saund.  Rep.  112;  1  Chit,  Plead.  190.) 

But  if  the  defendant  may  set  up  this  defence,  we  shall  contend — 
1st.  That  no  assignment  under  that  act  will  pass  the  title,  unless  it 
be  completed  by  actual  acceptance  of  the  trust,  and  acting  under  it. 
The  trust  must  be  accepted  and  acted  under  within  the  year;  it  is 
for  a  specific  and  not  for  a  general  purpose;  and  if  the  creditors  fail 
to  come  in  and  prove  their  debts  within  the  year,  the  object  of  the 
assignment  is  spent  and  the  assignment  is  void;  and  the  legal  estate 
which  was  assigned  reverts  to  the  assignor.  No  person  can  be  a 
trustee  unless  he  accepts  the  trust.  Without  the  acceptance  of  the 
trust,  the  deed  becomes  inoperative  and  void.  (9  Law  Lib.  33;  10 
Pet.  Rep.  (510.)  llow  is  the  assent  to  be  expressed  by  assignees, 
under  the  insolvent  law?  ]iy  action  under  it;  by  converting  the  pro- 
perty into  cash;  rendering  accounts;  giving  bond,  &c. 

Again:  this  was  an  assignment  to  trustees  for  a  particular  purpose, 
the  payment  of  debts  payable  under  it,  and  this  purpose  has  been  per- 
formed. If  a  trust  be  created  for  a  particular  purpose,  and  the  legal 
estate  conveyed  for  that  purpose,  when  that  object  is  performed  the  le- 
gal estate  reverts  to  the  grantor.    {Ros.  Ev.  320;  8  Eng.  C.  L.  Rep.  92) 

The  construction  of  this  insolvent  law  will  be  much  more  strict  as 
between  third  persons,  than  between  the  insolvent  and  his  creditors. 
1st.  For  the  purpose  of  defeating  a  bona  fide  purchaser  without  no- 
tice, this  assignment  ought  to  be  recorded  in  the  county  where  the 
land  lies.  2d.  The  trustees  were  bound  to  take  possession  of  the 
land,  and  the  possession  of  it  afterwards  by  the  insolvent  is  deemed 
fraudulent  as  against  a  subsequent  purchaser.  (Roberts  on  F.  Con. 
555;  Ing.  on  Insol.  221.)  3d.  The  assignment  is  informal  in  itself, 
and  void  for  want  of  certainty  as  to  the  trustees,  being  "to  the  execu- 
tors of  Ezekiel  Needham  and  ^lason  Baily,  their  heirs  and  assigns." 
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Frame  and  Rodney,  for  defendant. — In  the  action  of  ejectment  the 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and  cannot  re- 
ly in  any  respect  upon  the  weakness  of  his  opponent's  title.  He  must 
show  a  valid  and  subsisting  legal  title  existing  in  himself  at  the  date 
of  the  demise.  The  defendant  may  by  showing  an  outstanding  legal 
title  in  a  third  person,  or  by  showing  any  defect  in  the  plaintiff's 
title,  defeat  his  action  without  showing  any  title  in  himself.  This 
is  the  familiar  law  of  Delaware.  We  need  not  give  a  reason  for 
it;  but  might  say  it  can  be  found  in  the  respect  which  the  law 
pays  to  possession,  in  regard  to  real  as  well  as  personal  proper- 
ty. In  the  latter  it  is  every  thing;  almost  a  title  in  itself:  in  the  for- 
mer it  is  of  so  much  importance  that  the  law  will  not  allow  it  to  be 
<iisturbed  by  any  one  who  has  not  a  clear  legal  title  existing  in  him- 
self. 

The  plaintiff  in  this  case  shows  a  title  under  William  Kennedy, 
iUid  we  answer  it  by  showing  that  the  Kennedy  title  was,  before  he 
made  the  deed  to  plaintiff,  assigned  to  certain  persons  trustees  in  the 
insolvent  court  for  the  benefit  of  his  creditors.  Has  the  assignment 
the  effect  of  conveying  the  legal  estate  in  this  land  to  the  trustees, 
and  out  of  Mr.  Kennedy?  They  contend  that  it  has  not — 1st.  Be- 
cause there  was  not  express  assent  of  the  trustees  and  acceptance  of 
the  trust.  The  whole  argument  on  this  subject  is  misapplied,  and 
the  authorities  inapplicable.  It  and  they  have  reference  to  mere  as- 
signments in  pais,  between  individuals,  and  not  to  a  judicial  assign- 
ment under  the  law.  No  acceptance  of  this  assignment  was  neces- 
sary by  the  trustees;  they  could  not  do  otherwise  than  accept,  at  least 
no  refusal  or  neglect  of  theirs  to  act  could  have  the  effect  to  deprive 
the  creditors  under  the  assignment  of  their  interest  in  it.  This 
would  be  to  enable  them  to  defeat  the  whole  law;  and,  though  the  in- 
solvent is  discharged  by  force  of  the  assignment,  to  give  the  assignees 
the  power  to  annul  the  assignment;  and  thus  annul  not  only  the  ac- 
tion of  the  court  but  the  law  itself,  which  discharges  the  insolvent 
only  on  the  execution  of  a  valid  assignment.  It  lies  not  with  Wil- 
liam Kennedy  or  any  one  claiming  under  him  to  deny  the  validity  of 
this  assignment.  It  is  not  even  competent  for  a  third  person  to  con- 
trovert it.  It  was  a  judicial  act,  and  cannot  be  questioned  or  re- 
viewed in  this  court  or  any  where  else  collaterally.  If  there  were  no 
sufficient  trustees;  no  sufficient  assignment;  the  discharge  of  this 
debtor  was  unlawful;  yet  the  court  discharged  him,  and  necessarily 
decided  that  this  assignment  was  a  valid  assignment,  such  as  would 
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pass  the  title  to  the  assignees.  The  assignees  are  sufl&ciently  desig- 
nated; and  if   either  of  them  is^  the  assignment  is  good. 

The  title  was  then  out  of  Kennedy  by  force  of  this  assignment. 
Has  it  reverted?  and  what  brought  it  back?  Ist.  It  is  said  that  the 
debts  were  paid;  and  this  brought  it  back.  We  deny  the  fact  of  pay- 
ment of  the  debts;  and  we  insist  that  the  title  having  been  out  of  Wil- 
lialn  Kennedy,  it  could  not  come  bdck  otherwise  than  by  re-convey- 
ance. It  could  not  revert,  because  there  was  nothing  left  in  the  in- 
solvent; the  whole  legal  title  parsed  to  the  trustees,  their  heirs  and 
assigns:  and  it  could  not  result;  the  idea  of  a  resulting  legal  estate  is 
a  novelty.  A  trust  may  result  but  not  a  legal  estate.  Mr.  Kennedy 
may  have  an  equity  or  a  right  to  have  the  estate  back  after  payment 
of  debts,  but  he  can  get  the  legal  estate  back  no  otherwise  than  by  a 
reconveyance.  There  is  nothing  from  which  the  jury  can  be  called 
on  to  presume  a  reconveyance,  for  Kennedy  proved  that  there  never 
had  been  any  reconveyance. 

2d.  That  the  assignment  was  not  recorded  in  another  county,  and 
that  this  is  a  defence  for  a  purchaser  on  a  valuable  consideration 
without  notice.  The  first  answer  is  that  this  is  an  equitable  defence, 
not  to  be  urged  at  law.  (1  Harr.  Rep.  69.)  Second. — It  does  not 
apply  to  such  a  purchaser  if  he  had  the  means  of  notice,  or  his  as- 
signor had  notice;  and  Kennedy  here  had  notice.  (Ibid.)  Third. — 
The  law  does  not  require  or  permit  it  to  be  recorded  in  the  record- 
er's ofl&ce.  It  is  a  record  in  itself,  and  as  the  proceeding  of  a  judi- 
cial tribunal,  it  must  be  noticed  by  every  one  Does  it  lie  in  the  de- 
fendant's power  to  set  up  this  defence  ?  The  cases  referred  to  on  this 
point  are  from  New  York,  where  it  is  said  that  a  mere  wrong-doer, 
without  claim  or  title,  cannot  set  up  this  defence  against  a  party  who 
has  been  in  possession. — On  the  facts  this  is  no  such  case.  There 
is  no  proof  that  Auley  Lore  ever  was  in  possession  of  this  land. 
Neither  Lore  nor  Kennedy  have  been  in  possession  since  1837. 
There  is  no  proof  that  the  defendant  entered  into  possession  tor- 
tiously;  as  a  mere  wrong-doer;  almost  forcibly,  as  the  cases  referred 
to  seem  to  require.  The  defendant  is  proved  to  have  entered  under 
Mrs.  Hill,  who  rented  it  to  him.  This  is  not  an  entry  without*  color 
of  title.  And  it  is  proved  that  Mrs.  Hill  bought  the  house  of  one 
Meredith,  who  was  in  possession  eight  or  ten  years  ago,  and  had 
built  the  house  upon  the  premises.  All  the  cases  cited  refer  to  the 
case  of  a  mere  tortious,  if  not  violent,  possession;  and  not  to  a  defend- 
ant coming  in  peaceably  under  another  also  peaceably  in  possession. 
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(11  Johns.  Rep.  567;  16  ib.  196;  1  Ch.  PL  189-90;  Adams  on  Eject. 
28-9,  30-1;  2  T.  Rep.  749;  16  Johns.  Rep.  197,  200.)  The  New  York 
decisions  on  this  subject  are  peculiar;  a  sort  of  law  of  their  own. 

/.  M.  Clayton,  replied. 

By  the  Court: 

Harrington,  Justice. — The  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title.  There  can  be  no  weighing  of  titles  be- 
tween him  and  the  defendant,  whose  possession  is  good  enough  for 
him  until  the  plaintiff  shows  a  valid  legal  title  in  himself.  This  is 
the  general  rule  and  has  been  regarded  as  the  settled  law  of  this 
State,  but  it  is  insisted  for  the  plaintiff  that  it  is  not  applicable  to  the 
case  of  a  party  in  possession  without  any  color  of  title,  who  is  to  be 
regarded  as  a  mere  trespasser.  Several  cases  have  been  cited  to 
this  effect,  and  there  may  be  good  policy  in  thus  qualifying  the  gene- 
ral principle  which  protects  a  possessory  title,  but  the  qualification 
has  not  heretofore  been  admitted  in  this  State,  and  it  seems  to  be 
against  the  principles  of  the  common  law.  At  all  events,  we  do  not 
feel  at  liberty  to  apply  it  to  the  case  of  a  defendant  who  is  in  peace- 
ably under  another  by  purchase,  and  has  a  possession  of  as  long 
standing  as  in  this  case. 

The  question  is,  whether  the  plaintiff  has  shown  a  valid  legal  title 
in  himself.  Independently  of  the  assignment  in  the  insolvent  court 
he  has,  for  he  shows  a  possession  of  those  under  whom  he  claims, 
originating,  to  be  sure,  in  a  mere  equitable  title,  but  of  such  duration 
as  gives  it  the  validity  of  a  legal  title;  being  more  than  twenty  years. 

We  are  then  to  consider  the  effect  of  the  insolvent  assignment. 

The  act  of  assembly  declares,  that  such  a  deed  of  assignment  shall 
pass  to  and  vest  in  the  trustees  all  the  property  and  estate  of  the  pe- 
titioner at  the  time  of  executing  the  same,  real  and  personal,  and  the 
trustees  shall  take  possession  of  the  same,  and  sell  and  convey  it  for 
the  purposes  of  the  trust:  and  the  proceeds  shall  be  applied  to  the 
payment  of  such  claims  as  shall  be  exhibited  to  the  trustees  within 
one  year;  and  the  overplus,  if  any,  shall  be  returned  to  the  petitioner. 

The  plaintiff  insists  that  this  deed  of  assignment  shall  not  be  held 
valid  to  establish  a  legal  title  to  the  premises  in  these  trustees,  after 
this  lapse  of  time  and  under  the  circumstances  of  this  case,  so  as  to 
prevent  his  recovering  the  land,  claiming  under  a  subsequent  deed 
from  the  insolvent;  1st.  because  the  trustees  never  accepted  or  acted 
under  the  trust;  no  debts  have  been  proved  within  the  year,  and  there 
is  nothing  now  for  the  trust  to  operate  upon,  and  all  the  debts  re- 
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turned  in  the  schedule,  but  one,  have  been  otherwise  paid:  2d.  that 
the  plaintiff  is  a  purchaser  for  a  valuable  consideration,  without  no- 
tice of  the  assignment,  which  has  never  been  recorded  in  the  county 
where  the  lands  lie:  3d.  that  the  objects  of  the  assignment  never 
having  been  acted  on,  and  being  now  impossible,  the  assignment  itself 
is  inoperative  for  any  purpose;  at  least  that  public  policy,  as  in  the 
case  of  an  outstanding  mortgage,  will  not  allow  a  third  person  to  set 
up  such  a  title  in  ejectment  to  defeat  the  title  of  the  assignee  or  mort- 
gagor. 

In  general  no  person  can  be  a  trustee  unless  he  accept  the  trust, 
and  take  a  vested  interest  in  the  subject  of  it,  {IVillis  on  Trustees, 
33,  9  Law  Lib.;)  but  the  estate  vests  in  trustees  under  the  insolvent 
law  by  the  mere  act  of  assignment;  and  their  refusal  to  accept,  though 
it  may  create  the  necessity  of  appointing  others,  cannot  divest  the 
estate  or  deprive  the  creditors  of  their  interest  in  it.  This  results 
from  the  nature  and  objects  of  their  appointment.  They  arc  not 
trustees  with  an  interest,  but  with  a  mere  authority;  the  agents  of 
the  law  for  distributing  the  insolvent's  assets,  and  the  depository  of 
the  legal  title  to  all  his  lands,  which  must  necessarily  be  divested  out 
of  him,  before  he  is  entitled  to  his  discharge.  No  act  of  the  trustees 
is  necessary  to  the  vesting  of  the  land;  and  their  refusal  to  accept 
the  trust  cannot  divest  it.  (Ingraham  on  Insolvency,  220;  Gray  vs. 
Hill,  10  Serg.  &  Rawle,  436;  13  Eng.  Com.  Law  Rep.  460;  4  Bing. 
348,  Doe  dent.  Palmer  vs.  Andrews.) 

The  act  of  assembly  {Dig.  310,)  makes  this  assignment  a  record  of 
the  court  in  which  it  is  executed,  and  expressly  gives  to  it  the  effect  of 
a  deed  to  transfer  title.  Neither  that  act  nor  any  other  law  of  the  State 
requires,  nor  even  authorizes,  it  to  be  recorded  in  the  recorder's  office; 
and  though  the  law  may  be  defective  on  this  subject,  and  titles  may  be 
endangered,  yet  this  is  a  consideration  for  the  legislature,  and  not  for 
us.  As  a  public  record  it  is  notice  to  the  world  of  the  assignment  of 
the  title.  In  Pennsylvania,  since  the  case  of  Gray  vs.  Hill,  the  legisla- 
ture has  provided,  that  although  the  legal  title  vests  in  the  trustees  by 
the  assignment,  yet  that  a  purchase  from  the  insolvent  of  real  estate 
situate  in  any  other  county,  made  bona  fide  and  for  a  valuable  conside- 
ration, and  without  notice,  before  the  recording  the  assignment  in 
such  county,  shall  be  good  notwithstanding  the  assignment.  (M'Kin. 
Dig.  467.)  Such  a  provision  would  be  a  very  proper  one  in  our 
law,  but  we  do  not  think  it  competent  for  this  court  to  supply  it  by 
a  construction  of  the  law. 
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The  only  remaining  question  is,  whether  the  title  still  remains  in 
the  trustees,  where  it  was  placed  by  the  assignment.  The  object  of 
the  law  in  vesting  the  title  in  them  is  for  the  purpose  of  sale  and  con- 
veyance by  them;  there  is  no  reverting  or  resulting  of  the  title  to 
the  insolvent  contemplated  by  the  purposes  of  the  act,  and  no  pro- 
vision made  for  any  other  contingency  than  that  of  a  sale.  There 
can  be  no  doubt  that  all  the  title  of  Wm.  Kennedy  passed  to  the  as- 
signees by  his  assignment  in  the  insolvent  court,  and  the  purpose  of 
that  assignment  could  be  executed  only  by  a  sale  and  transfer  of  the 
title  to  others;  no  interest  remained  in  the  insolvent,  for  it  was  only 
on  his  parting  with  all  his  interest  that  he  obtained  his  discharge; 
there  was  nothing  therefore,  which  in  contemplation  of  law  and  by 
the  act  of  the  law  could  remain  in  or  revert  to  the  insolvent,  after 
the  purposes  of  the  trust  were  executed,  except  the  overplus  of  pro- 
ceeds of  sale  which  is  to  be  returned  to  him  by  the  trustees  under 
the  provisions  of  the  insolvent  law.  And  in  case  the  debts  are  paid, 
or  the  purposes  of  the  trust  answered,  otherwise  than  by  a  sale  of  the 
land,  we  do  not  see  how  that  of  itself,  without  any  act  of  the  trus- 
tees of  reconveyance,  and  there  being  n,o  provision  to  that  effect  in 
the  insolvent  law — we  do  not  see  how  that  can  revest  the  title  to  the 
land  in  the  insolvent.  It  is  not  like  the  cases  cited  from  1  Barn.  & 
Cres.  342,  and  5  East  171,  where  the  question  was  not  whether  a 
fee  vested  in  trustees  for  purposes  requiring  a  fee  was  to  be  divested 
and  returned  to  the  grantor  on  the  execution  or  expiration  of  the 
trust;  but  whether,  the  purposes  of  the  trust  requiring  less  than  the 
fee  simple,  the  construction  should  not  be  that  the  trustees  took  but 
a  chattel  interest,  or  an  interest  commensurate  with  the  purposes  of 
the  trust,  and  leaving  the  remainder,  that  is  the  legal  title,  to  vest  in 
the  devisee  over  so  soon  as  the  trusts  were  satisfied.  The  question 
in  the  latter  case  is  stated  to  be  whether  the  trustees  took  an  estate 
in  fee  or  a  chattel  interest;  and  whether,  after  the  trusts  were  satis- 
fied, the  devises  over  could  not  take  effect  as  legal  limitations.  And 
the  decision  was,  that  where  the  trusts  could  be  answered  by  a  less 
estate  than  a  fee  simple,  a  greater  interest  than  was  sufficient  to 
answer  that  purpose  should  not  pass  to  them;  but  that  the  uses  in 
remainder  limited  on  such  lesser  estate  so  given  to  the  trustees,  should 
&f  executed  by  the  statute  of  uses  as  legal  limitations.  The  present 
case  presents  no  questions  of  that  kind.  The  assignment  to  the  trus- 
tees conveyed  the  fee  simple.  Apart  from  the  act  of  assembly,  such 
a  transfer  would  have  that  effect,  for  a  conveyance  to  trustees  for 

VOL.  III.  68 


538  Lore's  Lessde  vs.  Hill. 

purposes  requiring  a  fee  will  carry  the  fee;  but  the  act  of  assembly 
is  express  that  the  deed  of  assignment  shall  pass  to  and  vest  in  the 
trustees  all  the  property  and  estate  of  the  insolvent  at  the  time  of  ex- 
ecuting the  same;  with  power  to  sell  and  convey  the  same. 

The  legal  title  to  these  premises  being  thus  out  of  Wm.  Kennedy 
by  his  deed  of  assignment,  that  title  could  not  be  restored  to  him,  or 
reinvested  in  him,  otherwise  than  by  the  act  of  the  trustees,  or  of  this 
or  some  other  court  annulling  the  assignment,  or  ordering  a  reas- 
signment. We  know  of  no  principle  upon  which  it  can  be  construed 
to  be  reinvested  in  him,  except  that  a  jury  might  presume  a  recon- 
veyance after  a  sufficient  lapse  of  time,  if  such  presumption  were  not 
rebutted,  as  it  has  been  in  this  case. 

The  title  of  the  lessor  of  the  plaintiff  then  fails.  He  took  nothing 
by  the  deed  of  Mr.  Kennedy,  for  Kennedy  had,  at  that  time,  no- 
thing to  convey.  And  this  is  a  sufficient  defence  in  the  action  of 
ejectment,  where  the  plaintiff  must  recover  on  the  strength  of  his  own 
title. 

It  is  true,  that  our  courts  have  refused  to  permit  a  defendant  in 
ejectment  to  set  up  an  outstanding  title  in  a  mortgagee,  but  this  is 
by  force  of  the  act  of  assembly,  which  regards  a  mortgage  merely 
as  a  security  for  the  payment  of  money,  and  not  as  a  conveyance 
of  the  land.  Though  a  conveyance  in  form,  it  is  nothing  more  than 
a  lien  on  the  land,  and  not  even  a  lien  until  it  is  recorded.  The  land 
may  be  still  executed  and  sold  as  the  property  of  the  mortgagor,  sub- 
ject to  the  mortgage  lien;  and  it  cannot  be  taken  as  the  property  of 
the  mortgagee.  Considering  it  thus  in  regard  to  third  persons  as  no 
conveyance  of  the  legal  title  to  the  land,  this  court  has  properly  held 
that  it  was  no  bar  to  the  suit  of  a  person  deriving  title  under  the 
mortgagor  and  claiming  the  land  from  a  stranger.  But  even  in  that 
case,  I  apprehend  it  would  be  a  bar  in  England,  and  a  reconveyance 
would  be  necessary  to  revest  the  title  in  the  mortgagor. 

Verdict  and  judgment  for  defendant. 

W.  H.  Rogers  and  /.  M.  Clayton,  for  plaintiff. 

Rodney  and  Frame,  for  defendant. 


BiDDLE  VS.  BiDDLE.  539 


ELI  BIDDLE  vs.  SAMUEL  F.  BIDDLE. 

If  goods  of  a  tenant  be  taken  in  execution  after  a  distress  levied,  the  landlord 
may  complete  his  distress,  and  also  claim  the  accruing  year's  rent  in  prefer- 
ence to  the  execution  creditor, 

Fi.  FA.  to  May  term,  1843.  Real  debt  $300,  with  interest  from 
March  8,  1839.  This  writ  was  issued  and  delivered  to  the  sheriff 
on  the  23d  of  January,  1843;  and  levied  January  26th.  The  goods 
of  defendant  were  sold  on  the  23d  of  March,  1843,  for  $230  61, 
which  the  sheriff  brought  into  court.  Between  the  23d  and  26th  of 
of  January,  a  distress  for  rent  was  levied  on  the  goods  for  one  year's 
rent,  due  the  25th  of  March  preceding;  and  a  part  of  the  goods  were 
sold,  sufficient  to  satisfy  the  rent  of  1841-2;  after  which  the  sheriff 
sold  the  residue  of  the  goods.  The  proceeds  were  claimed  by 
John  Niven,  guardian  of  Margaret  Thomas,  as  rent  of  the  premi- 
ses for  1842,  due  the  25th  of  March,  1843;  and  also  by  the  plaintiff 
in  the  above  execution. 

Gray,  for  the  landlord. — The  matter  depends  on  the  construction 
of  the  tenth  section  of  the  landlord  and  tenant's  act.  {Dig.  366.) 
If  the  landlord  have  destrained  for  rent  before  the  taking  of  the  goods 
under  execution  process,  it  will  not  prevent  him  from  claiming  the 
accruing  year's  rent  out  of  the  proceeds  of  sale.  In  the  case  of  Shus- 
ter  vs.  Robinson,  {ante  50,)  the  court  held  the  "  taking  "  of  goods  to 
mean  an  actual  levy,  and  not  a  mere  lodging  of  the  writ  in  the 
sheriff's  hands. 

Wm.  H.  Rogers. — The  decision  in  Shuster  vs.  Robinson,  was  sim- 
ply that  the  term  taken  as  used  in  the  tenth  section  of  the  landlord 
and  tenant  act  meant  an  actual  levy,  and  not  a  mere  delivery  of  the 
execution  to  the  sheriff.  But  this  construction  was  only  in  refer- 
ence to  one  year's  rent:  whereas,  the  attempt  here  is  to  get  two 
years'  rent  out  of  the  same  goods,  though  levied  on  by  execution 
process.  The  whole  act  must  be  taken  together,  and  there  cannot 
arise  any  case  under  it  in  which  more  than  one  year's  rent  is  pre- 
ferred to  the  execution  creditor.  The  policy  of  the  whole  law  is 
against  preferring  the  landlord  for  any  thing  more.  As  the  landlord 
may  issue  his  distress  and  get  a  preference,  the  law  gives  him  the 
same  preference.  But  he  could  only  get  a  distress  for  rent  in  arrear, 
and  the  act  gives  him  a  preference  either  for  rent  arrear  or  for  rent 
accruing,  provided  only  one  year  be  claimed.      The  old  law  com- 
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pelled  him  to  take  the  year's  rent  already  due.  (4  Del.  Laws  264.) 
The  concluding  part  of  section  ten  provides  that  no  advantage  shall 
be  gained  by  a  sale  under  the  distress,  before  sale  under  the  execu- 
tion. In  neither  case  can  there  be  a  preference  for  more  than  one 
year.  The  last  clause  of  the  first  paragraph  of  that  section  merely 
means  that  the  landlord  shall  not,  by  a  prior  distress,  be  precluded 
from  his  choice  between  the  rent  accruing  due  and  already  due. 
All  the  laws  of  the  State  from  the  earliest  period,  show  a  preference 
only  for  one  year's  rent. 

Gray. — Wherever  rent  is  due  to  a  landlord  for  a  preceding  year, 
and  he  distrains  on  the  goods  before  the  goods  are  taken  in  execu- 
tion, he  has  a  right  to  complete  his  distress  by  levying  the  money, 
without  any  regard  to  the  execution;  his  lien  being  paramount  to  the 
execution.  And  if  the  residue  of  the  goods  be  sold  by  the  execution 
creditor,  the  landlord  has  still  his  preference  for  the  year's  rent  ac- 
cruing due.  The  proviso  of  the  tenth  section  is  nugatory  if  it  was 
not  designed  to  protect  one  year's  rent,  though  there  be  no  distress 
for  the  rent,  and  to  give  the  landlord  the  choice  of  either;  but  if  the 
landlord,  before  the  execution  levied,  had  levied  a  distress,  this  re- 
medy was  not  impaired  or  effected  by  a  subsequent  levy,  nor  will  he 
be  deprived  of  his  full  year's  rent  out  of  a  sale  under  such  execution. 

The  Court  decided  that  the  landlord  was  entitled  to  the  money; 
and  on  motion  of  Mr.  Gray,  ordered  it  to  be  paid  out  to  him. 

Gray,  for  the  landlord. 

IVm.  H.  Rogers,  for  the  creditor. 


THE  STATE  vs.  THE  WILMINGTON  BRIDGE  COMPANY. 

The  return  to  a  writ  of  mandamus,  issued  at  the  instance  of  the  prosecuting 

officer  of  the  State,  against  a  corporation,  is  not  traversable. 
The  remedy  is  by  action  for  a  false  return. 

The  court  at  the  last  term,  (ante  312,)  issued  a  writ  of  mandamus, 
commanding  the  Wilmington  Bridge  Company  to  make  their  bridge 
in  conformity  with  the  charter,  or  show  cause,  &c.  The  respond- 
ents made  return  to  this  writ  that  the  bridge  had  been  made  con- 
formably with  the  charter.  The  Attorney- general  traversed  this  re- 
turn; and  Mr.  Wales  now  moved  to  strike  out  the  traverse,  on  the 
ground  that  the  return  was  conclusive  and  not  traversable,  and  that 
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the  Attorney-general  could  only  have  remedy  by  an  action  for  a 
false  return.  He  cited  Bac.  Ah.  520,  tit.  Mandamus  K.;  1  Harr.  & 
Johns.  551;  3  Am.  Dig.  398. 

Gilpin,  Attorney-general. — The  court  sustained  its  right  to  proceed 
by  mandamus  in  this  case,  and  issued  the  first  writ  of  mandamus,  to 
which  there  has  been  a  return,  and  the  question  now  is,  how  we  shall 
next  proceed;  shall  the  State  be  permitted  to  traverse  the  return,  or 
must  it  be  put  to  an  action  for  a  false  return.  The  traverse  on  a  re- 
turn to  a  mandamus  is  given  by  Stat.  9  Ann,  ch.  20,  which  was  passed 
long  before  the  jurisdiction  was  given  to  this  court  or  the  old  Su- 
preme Court;  and  I  contend  that  the  Stat.  9  Ann,  is  adopted  for  this 
purpose  to  govern  the  proceedings  in  that  jurisdiction,  which  was 
given  to  this  court  as  the  Court  of  King's  Bench  had  it.  I  know  no 
reason  to  assign  for  the  adoption  of  an  old  statute,  except  that  it  is 
applicable  to  the  subject  matter,  and  was  used  at  the  time  our  courts 
were  instituted.  Many  of  the  old  English  statutes  have  been  so  held 
to  be  extended  to  this  State.  I  can  conceive  of  many  reasons  why 
a  private  individual  should  be  put  to  his  action  for  a  false  return, 
when  the  State  should  be  allowed  the  more  direct  mode  of  a  traverse. 

Mr.  Wales. — We  must  take  our  rules  of  practice  in  cases  of  man- 
damus from  the  course  of  the  common  law.  By  the  common  law 
there  can  be  no  traverse  to  a  full  return,  but  it  is  to  be  taken  to  be 
true,  or  the  party  must  bring  his  action  for  a  false  return.  The  right 
to  traverse  is  given  in  England  by  the  statute  of  Ann,  which  has  not 
been  considered  as  adopted  in  either  of  the  neighboring  States  of 
Maryland  or  Pennsylvania;  and  which  has  never  been  considered  as 
in  force  here.  That  statute  gave  a  traverse  only  in  certain  cases, 
and  I  contend  that,  even  if  it  was  in  force  here,  it  does  not  apply  to 
a  case  of  this  kind,  but  only  to  certain  cases  of  admission  to  public 
offices,  &c.  And  there  is  reason  why  the  matter  should  not  be  tra- 
versed, especially  where  the  State  is  the  informer,  for  it  could  not  re- 
cover damages;  but  if  any  individual  is  aggrieved  the  remedy  is  open 
to  him  by  an  action  against  the  company  for  a  false  return.  (1  Harr. 
&  Johns.  551.) 

The  Court  ordered  the  traverse  to  be  stricken  out;  and  gave  judg- 
ment against  the  bridge  company  for  costs. 

Gilpin,  Attorney- general,  for  the  State. 

Wales,  contra. 
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Lessee  of  BENJAMIN  HOLLETT  vs.  PHILLIPS  POPE  and  WIL- 
LIAM QUILL,  tenants  in  possession. 

The  words  "  dying  without  issue  "  in  a  will,  mean  a  general  failure  of  issue, 
and  not  merely  a  failure  of  issue  at  the  death  of  the  devisee:  unless  there 
is  a  clear  intention,  on  the  face  of  the  will,  to.  the  contrary. 

This  was  an,  action  of  ejectment  for  a  tract  of  land  in  Appoquini- 
mink  hundred,  in  possession  of  defendants. 

A  verdict  was  taken  for  plaintiff's  lessor  by  consent,  subject  to 
the  opinion  of  the  court  on  the  following  case. 

Kichard  Hollett,  by  will,  dated  17th  Sept.  1800,  devised  as  follows: 
"  As  touching  my  worldly  goods,  &c.,  I  give  and  dispose  of  the  same 
as  follows: — 

Thirdly:  I  give  and  bequeath  unto  my  son.  Peregrine  Hollett,  the 
bond  which  I  have  on  Lewes  Alfree,  and  fifty  pounds  in  money,  to 
be  paid  by  the  executor.  Fourthly:  I  give  and  bequeath  unto  my 
son,  Ely  Hollett,  all  the  home  place  where  I  now  live  and  possess,  it 
lying  and  being  in  Appoquinimink  hundred,  to  him  and  his  heirs  and 
assigns  forever;  and  in  case  Eli  Hollett  should  die  without  issue,  the 
last  described  land  to  go  to  Peregrine  Hollett,  to  him  and  his  heirs 
and  assigns  forever;  and  in  case  E)i  and  Peregrine  shold  both  die 
without  issue,  the  last  described  land  to  go  to  my  daughter,  Mary 
Hollett,  to  her  and  her  heirs  and  assigns  forever.  Also  the  bond  and 
money  which  is  mentioned  as  Peregrine's  estate,  if  he  should  die  be- 
fore he  gets  it,  is  to  belong  to  Eli  Hollett  and  Mary  Hollett  equally 
divided,  or  to  the  survivor  of  the  two.  Fifthly  and  lastly:  I  give  and 
bequeath  unto  my  daughter,  Mary  Hollett,  all  my  personal  property, 
and  in  case  Mary  dies  without  issue,  all  her  part  is  to  be  equally  di- 
vided between  Peregrine  and  Eli  Hollett,  or  to  the  survivor  of  the 
two.'' 

Richard  Hollett  died  seized;  and  Eli  Hollett  went  into  possession 
of  the  land  devised  to  him,  and  continued  in  possession  until  his  death 
in  March,  1832.  After  his  death  the  land  was  sold  by  the  sheriff, 
on  judgment  obtained  against  him  in  his  lifetime;  and  was  bought  by 
James  Legg,  who  conveyed  the  same  to  Wm.  Shepherd,  under  whom 
the  defendants  hold  as  tenants. 

Benjamin  Hollett  (plaintiff's  lessor,)  is  the  eldest  son  of  Eli  Hol- 
lett. He  was  present  when  the  sheriff  sold  the  land  as  the  property 
of  his  father,  and  gave  no  notice  of  his  title. 
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Rodney,  for  defendant. — The  question  is,  what  estate  did  Eli  Hol- 
lett  take  in  the  land  devised  to  him  by  the  will  of  Richard  Hollett? 
Do  the  words  "  in  case  Eli  Hollett  should  die  without  issue  "  restrain 
the  fee  simple  before  given,  and  reduce  it  to  an  estate  tail:  or  only 
render  the  fee  simple  defeasible,  with  an  excutory  devise  over. 

Dying  without  issue  means  1st,  in  the  vulgar  or  common  sense,  a 
dying  without  issue  at  the  time  of  the  death;  2d,  after  a  general  fail- 
ure of  issue,  which  is  the  legal  sense.  (3  F.  Wms.  433,  364.)  The 
testator  is  supposed  to  speak  in  the  vulgar  and  natural,  and  not  in 
the  legal  sense;  therefore,  "  without  leaving  issue  "  means  issue  at 
the  death.  (3  P.  Wms.  666,  Forth  vs.  Chapman;  7  Term  Rep.  589, 
Roe  vs.  Jeifery.)  The  intent  is  to  prevail,  and  the  court  will  search 
the  will  to  find  the  intent.  (7  Term  Rep.  555,  589;  16  Johns.  Rep. 
382;  12  East  262.)  The  judges  will  take  hold  of  any  slight  expres- 
sion to  give  these  words  their  natural  meaning;  so  obnoxious  is  their 
legal  sense.  (Per  Wilmot,  chief  justice,  in  Keily  vs.  Fowler,  Fearne's 
Ex.  Dev.  236;  245;  Pells  vs.  Brown,  Cro.  Jac.  590;  1  P.  Wms.  663, 
198,  432,  563;  3  T.  R.  143;  7  ih.  589;  1  Barn.  &  Aid.  713;  1  Johns. 
Rep.  440;  3  ih.  292;  10  ih.  12;  11  ih.  337;  16  ih.  382;  5  Mass.  Rep. 
500;  2  Munf.  479;  20  Johns.  Rep.  483;  3  Yeates  205;  1  Wash.  171; 
2  Mass.  Rep.  56;  12  Wlieat.  153.) 

I  contend  that  to  meet  the  intention  of  Eichard  Hollett,  the  expres- 
sion "  dying  without  issue ''  must  be  limited  to  the  death  of  E.  Hollett 
and  P.  Hollett  respectively.  He  did  not  mean  an  indefinite  failure  of 
issue;  1st.  Because  the  devisees  over  are  persons  in  being.  Roe  vs.  Jef- 
fery,  7  T.  Rep.  589.)  2d  This  meaning  is  to  be  collected  from  an- 
other clause  where,  after  the  devise  of  a  farm;  he  says,  "  also  the  bond 
and  money  which  is  mentioned  as  Peregrine's  estate,  if  he  should  die 
before  he  gets  it  is  to  belong  to  Eli  Hollett  and  Mary  Hollett  equally 
divided  or  to  the  survivor."  He  had  just  before  willed  that  if  Pere- 
grine should  die  without  issue,  the  land  should  go  over  to  Mary  Hol- 
lett and  her  heirs;  and,  in  the  next  clause,  he  says  if  Peregrine  should 
die  before  he  gets  the  money  and  bond,  the  same  should  go  to  Eli 
and  Mary  equally,  or  to  the  survivor.  This  shows  the  meaning  to  be 
a  dying  without  issue  living  at  the  death,  as  applied  to  Peregrine; 
for  only  upon  that  construction  can  it  be  understood  that  he  would 
give  the  bond  and  money  to  Peregrine's  surviving  brother  and  sis- 
ter; he  leaving,  as  the  will  supposes,  no  child  to  take  it.  He  did  not 
mean  to  leave  the  bond  and  money  of  Peregrine  to  Eli  and  Mary, 
if  P.  left  issue  at  his  death,  but  he  does  not  use  the  word  "  issue  "  in 
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immediate  connexion  with  this  devise — he  only  says,  "  if  P.  dies  be- 
fore he  gets  it."  We  must  then  look  into  the  former  clause  of  the 
same  paragraph  where  he  speaks  of  P.  dying  without  issue,  and  thus 
connecting  these  words  with  the  after  clause  "  if  he  dies  before  he 
gets  it "  it  is  manifest  how  he  used  and  understood  the  words  "  dying 
zvithout  issue,"  viz:  as  leaving  no  issue  at  the  death  of  P.  This  con- 
struction having  been  thus  affixed  to  the  term  "  die  without  issue  "  as 
applied  to  P.,  the  same  construction  must  be  given  it  when  applied 
to  Eli  in  the  same  paragraph;  for  he  will  be  taken  to  have  used  the 
words  in  the  same  meaning.  In  the  fifth  and  last  paragraph  of  the 
will  he  uses  the  same  words;  and,  although  that  relates  to  personalty, 
the  construction  will  be  the  same  for  the  purpose  of  finding  out  the 
testator's  meaning.  He  then  gives  to  Mary  Hollett  all  his  personal 
property,  "  and  in  case  Mary  dies  without  issue,"  he  gives  all  her  part 
to  be  equally  divided  between  Peregrine  and  Eli,  or  the  survivor  of 
them.  The  construction  should  make  the  will  consistent.  If  in  the 
fifth  paragraph,  and  the  last  clause  of  the  fourth,  he  means  dying  with- 
out issue  at  the  death;  the  meaning  of  the  same  words  in  the  first 
clause  is  the  same.  He  meant  by  the  bequest  to  Eli  and  Mary,  a 
dying  of  P.  without  issue  in  their  lifetime,  showing  that  he  meant  a 
dying  without  issue  at  P.'s  death.  This  is  connected  with  the  other 
devise  by  the  word  also. 

2d.  On  the  other  ground,  if  a  man  who  has  a  title  to  land  and  knows 
of  it,  stands  by  and  either  encourages  or  does  not  forbid  the  purchas- 
er, he  and  all  claiming  under  him  shall  be  bound  by  the  purchase. 
(1  Fonb.  Eq.  163;  1  Vern.  136;  2  ib.  150,  370,  239;  1  P.  Wms.  393.) 

Rogers,  jr.,  for  plaintiff,  contended — 1st.  That  under  the  devise  in 
the  will  of  Richard  Hollett,  his  son  Eli  took  an  estate  tail.  (Waples* 
lessee  vs.  Harman,  1  Harr.  Rep.  223;  9  East  253;  4  Maule  &  Sel.  61; 
Cro.  Elis.  525;  Cro.  Jac.  290;  16  Johns.  Rep.  382;  8  Law  Lib.  45-7; 
Ram  on  Wills  82.) 

2d.  That  the  sheriff's  sale  could  convey  no  title  or  interest  but 
that  of  Eli  Hollett;  and  the  lessor  of  plaintiff  as  the  eldest  son  of  Eli, 
was  entitled  under  the  will  of  his  grandfather. 

3d.  That  the  fact  that  Benjamin  Hollett  was  present  at  the  sale 
and  gave  no  notice  of  his  title,  could  not  affect  his  legal  rights,  (of 
which  he  was  in  truth  ignorant.)  A  sheriff's  sale  is  full  notice  to  all 
persons  of  a  possible  defect  of  title,  as  it  expressly  acts  upon  nothing 
but  the  interest  of  the  defendant  in  the  execution. 

4th.  That  the  authorities  relied  on  by  the  defendant's  counsel  in 
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reference  to  this  point  al*e  applicable  to  an  entirely  different  state  of 
facts,  and  the  principles  on  which  they  proceed  have  reference  to 
fraud  either  in  the  suppression  of  a  fact,  which  the  party  was  bound 
to  communicate,  or  the  wilful  suggestion  of  prejudicial  falsehood.  (1 
Fond.  163-4;  and  note  p.  4.) 

Rodney  replied  to  the  authority  from  1  Harr.  Rep.,  that  the  case 
was  not  argued;  and  the  only  authority  cited  by  the  court  did  not 
sustain  the  decision. 

By  the  Court: 

Harrington,  Justice. — This  court  decided  in  Waples'  lessee  vs. 
Harman,  that  a  devise  to  A.  and  his  heirs,  but  if  he  should  die  with- 
out lawful  issue,  to  B.  and  his  heirs,  was  an  estate  tail  in  A.;  and  not 
a  fee,  with  an  executory  devise  over.  We  followed  the  long  esta- 
blished and  well  settled,  though  not  always  unquestioned,  rule  of  con- 
struction, that  in  a  devise  of  real  estate,  if  nothing  else  in  the  will 
controls  them,  the  words  "  dying  without  issue,"  mean  a  general  fail- 
ure of  issue,  and  not  a  failure  of  issue  at  the  death  of  the  devisee. 
The  case  of  Anderson  vs.  Jackson  was  referred  to,  not  as  an  autho- 
rity in  itself,  for  the  decision  is  the  other  way;  but  as  containing  the 
able  and  unanswerable  argument  of  chancellor  Kent,  in  which  he  has 
the  magnanimity  to  acknowledge  his  own  error  on  the  same  ques- 
tion, in  Fosdick  vs.  Cornel,  (1  Johns.  Rep.  439.)  A  majority  of  the 
Senate  of  New  York,  by  a  vote  of  fourteen  to  ten,  preferred  follow- 
ing the  erroneous  precedent  of  their  Supreme  Court;  but  an  exami- 
nation of  the  opinions  will  show  that  the  vote  was  one  way,  and  the 
argument  the  other. 

We  can  see  nothing  in  this  will  that  indicates  an  intention  of  re- 
stricting the  devise  to  a  failure  of  issue  at  the  death  of  Eli  Hollett. 
If  the  testator  had  been  asked  whether  he  did  not  intend  the  devise 
over  to  Peregrine  to  take  effect  in  case  Eli  left  issue,  which  died 
without  issue  in  the  lifetime  of  Peregrine,  he  would  undoubtedly  have 
said  yes,  as  most  other  testators  would,  who  use  the  same  words;  and 
yet  it  is  common  to  say  that  this  legal  construction  generally  violates 
the  real  intention  and  meaning  of  the  testator.  Eichard  Hollett  cer- 
tainly intended  to  give  this  farm  to  his  son  Eli,  and  also  to  his  issue, 
as  long  as  he  should  have  issue;  and,  failing  that  issue,  he  equally  in- 
tended to  give  it  to  Peregrine  and  his  issue.  This  last  intention  can- 
not be  executed  consistently  with  the  rules  of  law  which  will  not  per- 
mit estates  to  be  limited  on  so  remote  a  contingency,  but  confine 
them  to  about  the  period  of  a  life  or  lives  in  being.     Hence  the  strug- 
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gle  in  these  cases,  where  the  first  devisee  happens  to  die  without  issue 
at  that  time,  is  always  to  restrict  the  meaning  of  the  words  dying 
without  issue,  to  a  dying  without  issue  living  at  the  time  of  such  death, 
which  would  make  the  limitation  over  good  as  an  executory  devise. 
For  this  purpose  the  words  without  leaving  issue,  or  leaving  no  issue 
behind  him,  have  been  taken  hold  of  as  manifesting  intention  to  re- 
strict the  force  of  terms  which  in  their  plain,  rational  as  well  as  legal 
signification,  have  reference  to  an  indefinite  failure  of  issue.  These 
efforts  to  strain  a  construction  have  brought  the  courts  into  collision 
on  this  branch  of  the  law,  and  the  cases  are  not  always  reconcil- 
able with  the  principles  that  profess  to  govern  them. 

2.  On  the  other  point,  we  do  not  think  that  the  fact  of  the  plain- 
tiff's presence  at  the  sale  of  this  land  by  the  sheriff  without  proclaim- 
ing his  title,  will  prevent  his  recovering  in  this  action.  The  sheriff's 
sale  was  professedly  of  nothing  but  the  interest  of  Eli  Hollett;  the 
plaintiff  had  no  connection  with  it,  and  used  no  fraud  or  circumven- 
tion, which  would  be  necessary  even  to  avoid  a  contract  between  the 
parties  in  a  court  of  equity.  Judgment  for  plaintiff. 

Rogers,  jr.,  for  plaintiff. 

Rodney,  for  defendant. 


C.  D.  BLANEY  vs.  JOHN  EANDEL. 

In  cases  of  foreign  attachment  the  defendant  has  the  whole  of  the  second  term 
to  dissolve  the  attachment  by  putting  in  special  bail. 

Foreign  attachment  case  to  November  term,  1842. 

On  a  previous  day  of  the  term  Mr.  Gray,  for  plaintiff,  moved  and 
obtained  judgment;  and  now,  on  the  last  day  of  the  term,  Mr.  Wales 
applied  for  leave  to  put  in  special  bail  to  the  action,  and  dissolve  the 
attachment. 

The  question  was,  whether  the  defendant  had  the  whole  of  the 
second  term  to  put  in  special  bail;  or  must  do  it  at  some  day  in  that 
term  before  judgment  actually  entered. 

The  Court,  regarding  the  process  of  foreign  attachment  as  a  mere 
process  to  compel  the  appearance  of  the  party,  said  they  would  al- 
low the  defendant  in  a  foreign  attachment  to  enter  special  bail  at 
any  time  during  the  second  term. 

Gray,  for  plaintiff.  / 

Wales,  for  defendant. 


POINTS  RULED  AND  CASES  ADJUDGED 


COURTS    OF    GEISTERAL    SESSIONS 


OYER  Al^D  TERMINER. 


THE  STATE  vs.  JESSE  WALKER. 

In  an  indictment  for  selling  liquor  by  the  small  measure,  the  name  of  the  per- 
son to  whom  it  was  sold  must  be  specified,  if  known. 

Sussex,  October  term,  1839.  Indictment  for  selling  liquor  by  a 
measure  less  than  a  quart.     Demurrer  to  the  indictment. 

In  this  case  the  defendant  was  indicted  for  retailing  and  selling 

spirituous  liquor  by  a  measure  less  than  a  quart  to  one , 

against  the  form  of  the  act,  &c.,  omitting  the  name  of  the  person  to 
whom  the  liquor  was  sold. 

The  question  arose  whether  the  indictment  was  good. 

The  Court  said  that,  in  general,  the  law  required  a  specification  in 
the  indictment  of  such  facts  entering  into  and  connected  with  the  of- 
fence, as  would  be  necessary  in  order  to  give  the  defendant  certain 
knowledge  of  the  specific  offence  with  which  he  is  charged.  Where, 
therefore,  the  offence  consists  in  a  single  act,  as  in  the  indictment 
for  selling  liquor  by  the  small,  it  is  but  reasonable  that  the  de- 
fendant should  be  informed  of  the  person  to  whom  he  is  charged  with 
having  sold  the  liquor;  if  that  person  be  known  to  the  grand  jury.  But 
where  a  continuation  of  acts  of  the  same  nature  constitute  the  of- 
fence, it  is  not  necessary  to  specify  the  particulars;  as  in  an  indict- 
ment for  keeping  a  tippling-house;  or,  under  this  same  statute,  for 
keeping  a  tavern  without  license;  it  would  not  be  necessary  to  be 
more  particular  than  to  charge  the  offence  generally.  So  an  indict- 
ment for  being  a  "common  barretor,"  or  a  common  scold,"  or  for 
keeping  a  "gambling-house,''  or  a  bawdy-house,"  is  good.     (2  Hawk. 
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c.  25,  sees.  57-9;  Archb.  Critn.  PL  19.)  Our  constitution.  Art.  1,  sec. 
7,  secures  to  the  accused  a  right  "to  be  plainly  and  fully  informed 
of  the  nature  and  cause  of  the  accusation  against  him."  And  that 
branch  of  the  act  of  assembly  under  which  this  indictment  is  framed 
makes  one  act  of  selling  liquor  by  the  small  measure  an  indictable  of- 
fence; for  this  one  act  the  defendant  is  indicted,  and  he  ought  to  be 
informed  of  the  person  to  whom,  on  this  occasion,  he  is  charged  to 
have  sold  the  liquor,  as  a  fact  necessary  to  point  the  charge  with 
sufficient  certainty.  If  you  call  on  a  man  to  defend  a  course  of  con- 
duct, or  habit,  the  charge  may  correspond  in  generality  with  the  na- 
ture of  the  offence  charged;  but  if  you  call  on  him  to  defend  a  par- 
ticular act  of  his  life,  all  the  circumstances  connected  with  that  act, 
and  which  distinguish  that  act  from  any  other  of  a  like  nature,  must, 
be  stated,  that  the  defendant  may  know  certainly,  what  he  is  charg- 
ed with.  Of  course,  if  in  such  cases  the  name  of  the  person  is  un- 
known to  the  grand  jury,  it  may  be  so  stated. 

Judgment  for  demurrant. 

Wm.  H.  Rogers,  deputy  Attorney-general,  for  State. 

Ridgely,  for  defendant. 


THE  STATE  vs.  ISAAC  PETTYJOHN,  negro. 

It  seems  that  the  averment  that  defendant  is  a  free  negro,  in  an  indictment 
for  a  misdemeanor,  is  unnecessary;  and  need  not  be  proved,  though  made. 

Indictment  for  selling  spirituous  liquor,  by  a  measure  less  than  a 
quart. 

In  this  case  the  defendant  was  indicted  for  selling  liquor  by  the 
small  measure,  and  in  the  indictment  he  was  alledged  to  be  a  "free 
negro,"  which  the  State  neglected  to  prove.  On  this  ground  Hous- 
ton, for  defendant,  asked  his  acquittal:  but  The  court  said: 

The  criminal  code  makes  a  distinction  between  white  people  and 
free  negroes  or  mulattoes,  only  in  the  cases  of  larceny  and  receiving 
stolen  goods.  In  those  cases,  the  punishment  being  different,  it  is 
necessary  to  show  in  the  indictment  whether  the  defendant  is  a  white 
person  or  a  "free  negro  or  mulatto;"  and  the  law,  therefore,  directs 
in  the  same  section,  and  in  immediate  connexion  with  these  offences, 
that  the  indictment  of  a  free  negro  or  mulatto  must  aver  him  to  be 
such.     But  it  does  not  follow  that  this  averment  is  necessary  in  other 
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cases,  where  the  punishment  is  the  same  of  the  white  man  and  of  the 
man  of  color.  The  whole  of  this  act  is  directed  to  offences  by  free 
men;  and  the  only  occasion  for  distinguishing  as  to  color,  is  in  re- 
ference to  larcenies  and  kindred  offences.  We  incline,  therefore,  to 
the  opinion,  that  the  averment  in  this  case  was  unnecessary,  and 
need  not  be  proved;  but  will  hear  a  motion  in  arrest  of  judgment, 
and  consider  it  more  maturely,  if  the  defendant  should  be  convicted 
on  the  facts. 

The  defendant  was  acquitted,  and  the  question  was  not  again  stir- 
red. 

Gilpin,  Attorney-general,  for  the  State. 

Houston,  for  defendant. 


THE  STATE  vs.  JAMES  WHITAKEK. 

In  an  indictment  against  a  white  man  for  kidnapping,  the  negro  kidnapped 
was  allowed  to  give  evidence,  though  there  were  white  persons  present  par- 
ticipating in  the  crime. 

General  Sessions,  Kent,  April  1840.     Indictment  for  kidnapping. 

Clayton,  for  the  prosecution,  stated  that  the  offence  was  committed 
by  the  defendant,  together  with  Levin  Callaway  and  David  Walton; 
and  that  the  State  would  produce  the  testimony  of  William  Clark- 
son,  the  boy  kidnapped;  and  also  of  David  Walton,  one  of  the  per- 
sons implicated,  but  not  indicted. 

He  called  William  Clarkson  to  the  stand;  and  his  testimony  was 
objected  to,  on  the  ground  that  it  appeared  to  the  court  that  a  white 
person  competent  to  give  testimony,  to  wit:  David  Walton,  was 
present. 

It  was  answered  first,  that  the  act  did  not  exclude  the  testimony 
of  the  negro  where  the  offence  was  committed  on  his  person,  and 
the  white  man  present  was  a  participator  in  the  crime;  and  also, 
second,  that  the  negro  testimony  was  excluded  only  in  cases  where 
the  white  person  was  present  at,  and  could  testify  to,  the  corpus 
delicti.  They  cited  State  vs.  Jos.  Johnson,  in  Sussex,  1822,  on  the  first 
point,  in  which  it  was  said  that  the  point  had  been  ruled  after  argument, 
that  the  person  kidnapped  was  a  competent  witness,  though  an  accom- 
plice in  the  crime,  and  present  at  its  commission,  was  also  examined; 
and,  as  to  the  second  point.  State  vs.  Michael  Milman,  Sussex,  1838, 
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where  the  negro  was  examined  though  Robert  Houston,  a  white  per- 
son, was  present  not  at,  but  after,  the  kidnapping  and  taking  out  of 
the  State,  and  saw  the  boy  in  prisoner's  custody  in  Maryland. 

The  Court. 

Bayard,  Chief  Justice. — The  objection  to  the  testimony  of  William 
Clarkson  is  founded  on  the  general  disability  of  negroes  to  give  evi- 
dence against  white  persons,  and  which  it  is  contended  is  not  removed 
in  this  instance  by  the  provisions  of  the  act  of  assembly  which  only 
permits  such  evidence  to  be  given,  "where  it  shall  appear  to  the  court 
that  no  white  person  or  persons  competent  to  give  testimony  was  or 
were  present  at  the  time  when  the  fact  charged  is  alledged  to  have 
been  committed."  It  is  contended  that  the  case  of  this  negro  wit- 
ness does  not  come  within  the  terms  of  the  act,  inasmuch  as  David 
Walton,  a  white  man,  and  an  accomplice  in  the  alledged  offence, 
who  is  now  in  court,  is  competent  to  give  testimony.  Slaves  were 
competent  witnesses,  both  by  the  civil  and  the  common  law.  But  on 
the  introduction  of  negro  slavery  into  this  country,  it  became  a  set- 
tled rule  of  law,  that  slaves  should  not  be  suffered  to  give  evidence  in 
any  matter,  civil  or  criminal,  affecting  the  rights  of  a  white  man.  As 
the  condition,  or  status,  of  slavery  could  be  predicated  only  of  the  ne- 
gro and  mulatto,  their  color  became  the  badge  of  that  status,  and  the 
rule  of  evidence  referred  to  was  extended  to  embrace  all  who  bore 
that  badge,  whether  they  were  slaves  or  free.  As  long  as  it  conti- 
nued for  the  most  part  to  be  practically  true,  that  negroes  and  mu- 
lattoes  were  slaves,  no  sensible  inconvenience  was  felt  from  the  rule. 
But  when  a  large  proportion  of  that  class  of  population  became  free, 
it  was  found  to  be  highly  inconvenient  and  unjust,  and  accordingly, 
in  the  year  1799,  an  act  of  assembly  was  passed  which  after  reciting 
in  its  preamble  "that  great  injustice  and  many  inconveniences  have 
heretofore  arisen  from  free  black  persons  and  free  mulattoes  not  being 
allowed  to  give  testimony  in  courts  of  justice"  provides,  that  "in  all 
criminal  prosecutions  where  it  shall  appear  to  the  court  before  whom 
the  prosecutions  are  depending,  that  no  white  person  or  persons  com- 
petent to  give  testimony  was  or  were  present  at  the  time  when  the 
fact  charged  is  alledged  to  have  been  committed,  or  where  such  white 
persons,  who  were  present  have  since  died,  or  are  absent  from  the 
State  and  cannot  be  produced  as  witnesses,  any  free  black  person  or 
free  mulatto  may  be  admitted  in  the  same  manner,  and  under  the 
same  circumstances,  that  white  persons  may  now  be  allowed  to  give 
testimony."     {Digest  407.)     This  law  being  remedial  must  receive  a 
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fair  and  liberal  construction;  sucli  a  construction  as  will  promote  its 
object,  and  not  defeat  it.  The  point  made  by  the  prisoner's  counsel 
if  sustained  would  result  in  this,  that  where  the  offence  was  commit- 
ted by  one  white  man,  a  negro  might  be  a  witness;  but  if  committed 
by  two  or  more  white  men  he  could  not,  because  an  accomplice  is 
competent  to  give  testimony.  So  that  the  act,  which  was  intended 
to  supply  a  defect  in  the  law  of  criminal  evidence,  would  be  effica- 
cious only  in  the  case  of  a  single  culprit,  and  a  dead  letter  where 
more  than  one  white  person  was  concerned  in  the  commission  of  the 
offence;  and  would  moreover  encourage  an  association  in  guilt;  a 
multiplication  of  offenders;  with  a  view  to  the  exclusion  of  the  testi- 
mony of  free  negroes  and  mulattoes,  who  from  their  numbers  and 
condition  in  society  are  most  likely  to  be  the  witnesses  of  the  ordi- 
nary crimes  which  disturb  its  security  and  repose.  But  the  injus- 
tice of  such  a  construction  as  is  contended  for,  is  still  more  apparent 
when  the  negro  is  himself  the  subject  of  the  crime,  as  in  the  present 
instance.  Besides,  it  is  manifest  that  the  act  contemplated,  in  ex- 
cluding negro  testimony  where  a  competent  white  witness  was  pre- 
sent, not  the  mere  case  of  competency  upon  the  part  of  the  witness, 
but  the  sufficiency  of  his  evidence  under  ordinary  circumstances,  to 
produce  conviction.  But  although  it  is  true  that  an  accomplice  is  a 
competent  witness,  yet  it  is  the  practice  of  the  court  to  direct  the 
jury  to  acquit  the  prisoner,  unless  part  of  the  accomplice's  testimony 
is  confirmed  by  unimpeachable  evidence.  (8  Russ.  on  Crimes  599; 
Smith  &  Davis'  case,  1  Leach  479.) 

Objection  overruled. 


THE  STATE  vs.  WILLIAM  DILLAHUNT,  negro. 

The  presumption  of  law  is  in  favor  of  freedom. 

Drunkenness  is  no  excuse  for  crime;  but  mania  a  potu  is  a  disease  which  may 
amount  to  insanity. 

Indictment  for  the  murder  of  William  Frisby  Green,  negro. 

Charlotte  Green,  a  colored  woman,  was  called  as  a  witness  for 

the  State,  and  objected  to  because  she  was  not  proved  to  be  a  free 

woman,  though  it  was  proved  that  she  acted  as  such.     The  court 

held  her  competent  on  two  grounds.     At  the  common  law  there  was 

Iways  a  strong  presumption  in  favor  of  freedom.     In  the  first  set- 
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tlement  of  this  country,  the  fact  of  the  existence  of  the  negro  race 
in  a  state  of  bondage  to  the  whites,  and  a  large  majority  of  that  color 
being  slaves,  was  considered  sufficiently  strong  to  outweigh  the  com- 
mon law  presumption,  and  to  introduce  a  legal  presumption  that  a 
colored  person  is  prima  facie  a  slave.  Yet  that  state  of  things  has 
changed;  and  cessante  causa,  cessat  et  ipsa  lex.  There  are  in  this 
State  about  20,000  persons  of  color;  of  whom  17,000  are  free,  and 
3,000  slaA'es.  A  large  majority  of  all  persons  of  color  in  the  United 
States  are  free.  In  point  of  fact,  therefore,  there  is  no  reason  to 
presume  slavery  from  color;  in  opposition  to  the  strong  common  law 
presumption,  that  every  man  having  the  human  form  is  a  freeman. 
And  such  has  been  the  decision  of  this  court  on  several  occasions. 
But  additionally,  it  has  always  been  the  practice  to  take  reputation 
as  proof  of  freedom. 

The  defence  in  the  case  was  insanity. 

Doctor  L.  P.  Bush,  of  Wilmington,  testified  that  the  prisoner  was 
at  the  time  laboring  under  confirmed  mania  a  potu,  brought  on  by 
abstaining  from  liquor,  after  free  indulgence.  This  is  a  temporary 
insanity;  it  resembles  monomania  more  than  any  other  form  of  in- 
sanity. The  peculiar  characteristic  is,  that  it  invests  the  imagina- 
tion with  full  power  over  the  judgment;  the  patient  believes  what  he 
fancies,  as  fully  as  if  it  was  actually  so;  his  fancies  are  facts,  and  it 
is  impossible  to  convince  him  otherwise;  and  this  impression  some- 
times lasts  after  restoration  to  reason — the  patient  still  believing  that 
to  have  been  true  which  he  only  fancied  during  his  insanity.  The 
memory  is  not  usually  much  impaired — can  give  a  connected  state- 
ment on  other  subjects;  with  regard  to  volition  I  know  no  difference 
between  mania  a  potu  and  other  forms  of  insanity;  while  it  lasts  the 
person  is  as  much  under  the  control  of  insanity  in  the  one  case  as  in 
the  others.  I  think  that  the  distinction  between  right  and  wrong  and 
the  responsibility  of  the  individual  is  just  as  much  destroyed  in  this 
disease  as  in  mania  or  monomania;  but  there  are  grades  in  this  dis- 
ease. 

Question  by  the  defendant's  counsel. — ^You  have  heard  the  testi- 
mony in  this  case:  I  ask  whether,  from  the  symptoms  you  have 
heard  detailed  by  the  witnesses,  you  are  of  the  opinion  that  he  was 
insane? 

This  was  objected  to,  and  the  court  refused  to  permit  the  question 
in  this  general  form.  They  allowed  the  witness  to  be  asked  whether 
the  conduct  and  appearance  of  the  prisoner,  as  detailed  by  the  other 
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witnesses,  were  symptoms  usually   attendant  on  insanity.     {Archb. 
Crim.  Plead.  13.) 

Witness. — These  were  symptoms  of  insanity.  Opium  or  lauda- 
num produces  the  same  effects  sometimes  as  liquor.  I  believe  that 
tlie  mania  a  potu,  under  which  the  prisoner  Vas  laboring,  was  pro- 
duced by  abstinence  from  liquor.  I  judged  so  because  I  attended 
Jum  80  long  before  it  came  on,  and  observed  nothing  like  intoxica- 
tion. 

Dr.  James  Couper. — There  is  no  essential  difference  between  in- 
sanity from  mania  a  potu  and  any  other  form  of  insanity,  as  to  its 
effect  on  the  mental  operations  and  volition.  No  difference  in  re- 
gard to  the  power  of  distinguishing  between  right  and  wrong.  I 
speak  not  of  lighter,  but  of  strong  and  confirmed  cases  of  mania  a 
potu. 

The  Court  (Bayard,  Chief  Justice,)  charged  the  jury  that  the  case 
rested  entirely  on  the  plea  of  insanity.  Eeason  is  the  basis  of  hu- 
man responsibility;  whenever  it  does  not  exist,  the  party  is  not  re- 
sponsible for  his  acts.  The  plea  of  insanity  avails  the  party  not  as  a 
j'lstification  or  excuse,  but  because  he  is  not  responsible  at  all.  It 
may  exist  from  infancy,  when  it  is  idiocy;  or  it  may  be  adventitious, 
proceeding  from  various  causes,  and  may  be  permanent  or  tempo- 
rarj. 

Tjie  frenzy  of  drunkenness  is  no  excuse,  but  there  is  a  disease  of 
insanity  called  mania  a  potu,  which  may  be  the  result  of  a  condition 
of  the  system  produced  by  habitual  intoxication,  and  yet  is  not  the 
frenzy  o?  drunkenness.  The  condition  of  insanity  must  be  taken  with 
this  quaMcation,  that  if  there  be  a  partial  degree  of  reason,  a  com- 
petent use  of  it  to  restrain  the  passions  which  produced  the  crime — 
a  faculty  tc  distinguish  the  nature  of  actions — to  discern  the  differ- 
ence between  moral  good  and  evil;  then  the  party  is  responsible  for 
his  actions.  The  question  must  always  be,  did  he  or  did  he  not 
know  at  the  tine  he  committed  the  act,  that  he  was  doing  an  im- 
moral and  unlawful  act. 

Verdict  of  acquittal. 

Gilpin,  Attorney-general,  for  prosecution. 

Wm.  H.  Rogers,  for  the  defence. 

VOL.  III.  70 
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THE  STx\TE  vs.  BENJAMIN  COCKER. 

A  person  indicted  for  breaking  and  entering  a  warehouse  with  intent  to  steal; 
and  also  with  stealing;  may  be  convicted  of  the  larceny  simply. 

The  prisoner  was  indicted  for  breaking  and  entering  in  the  night 
time  the  warehouse  of  C.  I.  du  Pont,  with  intent  to  commit  a  larce- 
ny; and  also  for  feloniously  stealing  therein  the  goods  of  the  said  C. 
I.  du  Pont. 

It  appeared  that  the  warehouse  belonged  to  Mr.  du  Pont  and 
others,  but  was  in  his  exclusive  possession;  and  the  court  held  this 
to  be  sufficient  to  meet  the  allegation  of  property  in  him  alone. 

The  prisoner  was  acquitted  of  breaking  the  warehouse,  but  con- 
victed of  the  larceny;  and  the  court  held  the  conviction  right,  and 
sentenced  him  accordingly.  (2  East  Cr.  Laiv  515;  Arch.  Cr.  PI.  296, 
294,  55;  Rex  vs.  Turner,  1  Sid.  171;  2  Russ.  Cr.  43,  709.) 

Wales,  for  the  prisoner. 


THE  STATE  vs.  BENAIAH  EATON. 

An  indictment  for  burglary  must  lay  a  felonious  intent;  and  that  intent  nust 
be  proved. 

The  court  will  presume  that  a  confession  made  before  a  magistrate  wis  re- 
duced to  writing;  but  it  must  be  shown  that  the  defendant  signed  it,  or  ad- 
mitted it  to  be  correct,  in  order  to  exclude  parol  proof  of  the  confession. 

Oyer  and  Terminer,  Kent,  June,  1840. 

The  prisoner  was  indicted  for  burglary,  with  intent — Isi,  to  steal 
the  goods  of  John  Sipple;  and  2d,  to  ravish  Deborah  Sipple. 

It  was  proved  that  the  prisoner  attempted  in  the  night  time  to  break 
into  the  dwelling-house  of  Sipple,  where  his  wife  and  two  children 
were  sleeping;  that  he  succeeded  in  getting  his  arm  and  hand  in;  but 
was  successfully  resisted  by  Mrs.  Sipple. 

A  witness  was  called  to  prove  a  confession,  made  by  the  prisoner 
in  the  presence  of  a  magistrate.  He  did  not  know  whether  the  con- 
fession was  reduced  to  writing  or  not.  It  was  now  suggested  for  the 
prisoner  that,  as  the  law  required  the  magistrate  to  take  the  exami- 
nation of  the  prisoner  in  writing,  the  court  vould  presume  him  to 
have  done  his  duty;  which  the  court  ruled  in  conformity  to  the  Eng- 
lish decisions.     (2  Russ.  on  Cr.  656-7.) 

The  magistrate  then  stated  that  he  had  reduced  the  confession  to 
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writing,  but  the  defendant  had  refused  to  sign  it;  and  the  question  arose 
whether  this  statement,  signed  by  the  magistrate,  but  not  by  the  de- 
fendant, was  evidence,  so  as  to  exclude  other  proof  of  the  confession. 

TIte  Court  said,  that  in  Lamb's  case  it  was  decided  that  where  the 
confession  was  read  over  to  the  prisoner,  and  he  said  "it  is  all  true 
enough,"  but  declined  to  sign  it;  the  confession  was  admitted  in  evi- 
dence. 

The  magistrate  then  said  that  he  neither  admitted  nor  denied  the 
correctness  of  the  confession  as  taken  down  at  the  time;  but  refused 
to  sign  it. 

Per  Curiam. — The  written  examination,  taken  down  by  the  ma- 
gistrate, is  admitted  in  evidence,  to  the  exclusion  of  parol  proof  by 
witnesses  of  what  was  said  on  that  occasion;  only  on  the  ground  that 
such  written  statement  is  more  correct  and  accurate  than  the  memo- 
ry of  witnesses.  But  such  statement  can  have  no  force,  unless  re- 
cognized by  the  prisoner  to  be  a  true  statement  of  his  confession. 
Such  recognition  must  be  by  signing  the  paper,  or  expressly  admit- 
ting its  truth  after  hearing  it  read.  An  admission  implied  by  silence 
will  not  do. 

This  being  necessary  in  our  judgment  to  make  the  statement  evi- 
dence, as  the  admission  is  not  proved,  parol  proof  of  the  confession 
may  be  given  The  confession  amounted  to  nothing  in  reference  to  the 
intent;  and  the  prisoner's  counsel  asked  the  court  to  direct  an  acquit- 
tal, on  the  ground  that  there  was  no  proof  of  the  distinct  felony  which 
the  prisoner  intended  to  commit.  The  intention  to  do  a  distinct  crime 
must  be  laid  and  proved.  (2  Russ.  on  Cr.  35.)  Here  there  was  no 
more  proof  of  the  intent  to  steal,  than  of  the  intent  to  murder;  no 
more  proof  of  an  intent  to  commit  a  rape,  than  of  an  intent  to  fire 
the  house. 

Burglary  is  a  very  technical  crime;  the  breaking  and  entry  are  en- 
tirely technical, and  different  from  the  usual  understanding  of  breaking 
and  entry;  but  the  law  makes  another  ingredient  necessary,  the  intent 
to  commit  murder,  rape,  robbery  or  some  other -felony.  The  intent 
then  is  of  the  essence  of  the  offence,  and  the  prosecution  must  point 
the  intent  and  prove  that  it  was  for  the  purpose  of  committing  some 
specific  felony;  and  unless  this  be  required,  there  m  no  distinction  be- 
tween burglary  and  house  breaking  in  all  those  cases  where  the  par- 
ty does  not  actually  enter,  and  only  makes  a  technical  breaking. 
For,  not  being  in  the  house,  his  particular  intent  cannot  be  manifested; 
unless  such  intent  is  otherwise  proved,  as  by  declarations,  &c. 
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By  the  Court. — In  a  clear  case  where  no  evidence  is  offered  tend- 
ing to  prove  any  felonious  intent  charged  in  the  indictment,  the  court 
would  arrest  the  prosecution;  but  they  will  always  be  careful  in  in- 
terposing between  the  State  or  prisoner  and  the  jury,  in  a  considera- 
tion of  the  facts. 

The  indictment  for  burglary  must  lay  a  felonious  intent,  and  such 
intent  must  be  proved.  It  may  lay  several  intents  in  several  counts; 
one  of  which  must  be  proved.  This  indictment  lays  two  intents,  viz: 
to  steal,  and  to  ravish;  and  the  question  is,  whether  there  is  any  evi- 
dence which  the  court  ought  to  suffer  to  go  to  the  jur}',  tending  to 
prove  either  of  these  intents.  It  being  proved  that  the  prisoner  in 
the  night,  attempted  to  force  open  the  door  of  a  house  in  a  retired 
situation,  and  in  which  he  knew  there  was  an  unprotected  female; 
and  this  after  he  had  made  a  technical  breaking  and  entering  of  the 
house,  by  opening  the  window  and  thrusting  his  hand  through  the 
door;  we  cannot  feel  justified  in  stopping  the  cause  and  saying,  there 
is  no  evidence  upon  which  the  jury  may  find  the  intent  to  ravish. 
We  shall,  however,  say  to  the  jury,  that  they  must  be  satisfied  that 
the  evidence  proves  the  identical  intent  charged,  and  that  the  prison- 
er is  entitled  to  the  benefit  of  any  doubt. 

Judge  Layton  dissented,  thinking  there  was  no  evidence  which 
ought  even  to  be  left  to  the  jury  to  find  a  felonious  intent. 

The  defendant  was  acquitted. 

/.  M.  Clayton  and  /.  A.  Bayard,  for  prisoner. 


THE  STATE  vs.  CHARLES  WARRINGTON,  negro. 

Tliere  is  no  need  of  distinguishing  between  negroes  and  mulattoes  in  indict- 
ments for  larceny. 

Sussex,  October  term,  1840.     Indictment  larceny. 

The  defendant  was  indicted  as  a  "free  negro,"  and  proved  to  be  a 
free  mulatto,  according  to  general  reputation. 

The  Court  said  it  made  no  difference.  The  punishment  is  the 
same.  The  law  distinguishes  between  white  persons  and  free  ne- 
groes or  mulattoes  in  the  punishment  of  larceny,  but  not  between  ne- 
groes and  mulattoes.  As  a  matter  of  personal  description  it  is  unim- 
portant, for  the  defendant  by  pleading  admits  that  he  is  the  person 
charged.  In  point  of  fact  this  distinction  of  color  between  negroes 
and  mulattoes  would  not  be  susceptible  of  proof  in  many  cases.     In 
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the  case  of  the  present  defendant  it  could  not  be  proved.  The  color 
of  his  skin,  made  lighter  by  confinement,  places  him  between  the  two; 
while  his  hair  is  that  of  the  negro  race,  and  his  features  those  of  the 
mulatto. 

The  defendant  was  convicted. 

The  same  point  was  ruled  again  in  Kent,  at  April  term,  1841,  in 
The  State  vs.  Rachel  Ann  Morris — Judge  Layton  dissenting. 


THE  STATE  vs.  FITHIAN  J.  CLAKKE. 

A  person  is  of  full  age  the  day  before  the  twenty-first  anniversary  of  his 

birth  day. 

Kent,  October  term,  1840. 

The  defendant  was  presented  by  the  grand  jury  for  illegal  voting 
at  the  late  inspector's  election.  The  presentment  set  forth  these 
facts,  to  wit: — That  the  defendant  was  bom  on  the  7th  of  October, 
A.  D.,  1819,  and  voted  at  the  election  held  on  the  6th  of  October, 
1840,  upon  age. 

In  his  behalf  a  motion  was  now  made  to  quash  the  presentment, 
on  the  ground  that  it  appeared  from  the  face  of  it  that  the  defendant 
was  of  full  age  at  the  time  he  voted,  and  was,  therefore,  not  guilty. 
It  was  proved  that  he  stated  the  facts  to  the  judges  of  the  election,  a 
majority  of  whom  decided  that  he  had  a  right  to  vote. 

Mr.  Clayton,  for  the  defendant,  cited  1  Blac.  Com.  497.  "Full  age 
in  male  or  female  is  twenty-one  years,  which  age  is  completed  on 
the  day  preceding  the  anniversary  of  a  person's  birth."  If  he  is  born 
on  the  first  of  January,  he  is  of  age  to  do  any  legal  act  on  the  morn- 
ing of  the  last  day  of  December,  though  he  may  not  have  lived  twen- 
ty-one years  by  nearly  forty-eight  hours:  the  reason  assigned  is,  that 
in  law  there  is  no  fraction  of  a  day;  and  if  the  birth  were  on  the  first 
second  of  one  day,  and  the  act  on  the  last  second  of  the  other,  then 
the  twtenty-one  years  would  be  complete;  and  in  law  it  is  the  same 
thing  whether  a  thing  is  done  upon  one  moment  of  the  day  or  on 
another."  He  stated  that  this  law  was  read  to  the  judges  of  the 
election,  and  he  had  never  heard  it  controverted  by  any  lawyer;  yet 
one  of  the  judges  of  the  election  had  opposed  the  vote,  and  now  fol- 
lowed up  his  opposition  by  presenting  the  voter  to  the  grand  jury. 
He  should  like  to  know  by  what  legal  advice  the  grand  jury  had 
made  the  presentment. 
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Mr.  Bates,  for  himself,  disavowed  having  ever  given  an  opinion 
against  the  legality  of  this  vote. 

The  Attorney-general  did  not  doubt  that  the  law  was  as  cited  from 
Blackstone,  and  would  not  resist  the  application  to  quash  the  present- 
ment. He  supposed  that  the  grand  jury  had  stated  the  facts  on  the 
face  of  the  presentment,  in  order  that  the  question  might  be  brought 
before  the  court.     They  had  not  consulted  him  on  the  matter. 

By  the  Court. 

Bayard,  Chief  Justice. — Many  persons  suppose  that  the  expression 
in  the  constitution  relative  to  the  qualifications  of  voters  is,  that  citi- 
zens between  the  ages  of  twenty-one  and  twenty-two  years  shall  be 
entitled  to  vote  without  paying  tax;  and  on  this  the  common,  but  er- 
roneous notion  is,  that  a  man  must  be  in  point  of  fact  actually  with- 
in his  twenty-second  year,  before  he  can  vote.  The  premises  and 
conclusion  are  both  wrong.  "Every  free  white  male  citizen  of  the 
age  of  twenty-one  years,  and  under  the  age  of  twenty-two  years, 
having  resided  as  aforesaid,  shall  be  entitled  to  vote  without  payment 
of  any  tax."  (Const,  art.  4,  sec.  1.)  To  ascertain  when  a  man  is 
legally  "of  the  age  of  twenty-one  years,"  we  must  have  reference  to 
the  common  law,  and  those  legal  decisions  which  from  time  imme- 
morial have  settled  this  matter,  in  reference  to  all  the  important 
affairs  of  life.  When  can  a  person  make  a  valid  will;  when  can  he 
execute  a  deed  for  land;  when  make  any  contract  or  do  any  act 
which  a  man  may  do,  and  an  infant,  that  is,  a  person  under  the  age 
of  twenty-one  years,  cannot  do?  On  this  question  the  law  is  well 
settled;  it  admits  of  no  doubt.  A  person  is  "of  the  age  of  twenty-one 
years"  the  day  before  the  twenty-first  anniversary  of  his  birth  day. 
It  is  not  necessary  that  he  shall  have  entered  upon  his  birth  day,  or 
he  would  be  more  than  twenty-one  years  old.  He  is,  therefore,  of 
age  the  day  before  the  anniversary  of  his  birth;  and,  as  the  law  takes 
no  notice  of  fractions  of  a  day,  he  is  necessarily  of  age  the  whole  of 
the  day  before  his  twenty-first  birth  day;  and  upon  any  and  every 
moment  of  that  day  may  do  any  act  which  any  man  may  lawfully 
do.  (1  Chit.  Gen.  Prac.  766.)  "It  is  to  be  observed,  that  a  person 
becomes  of  age  on  the  first  instant  of  the  last  day  of  the  twenty-first 
year  next  before  the  anniversary  of  his  birth;  thus,  if  a  person  were 
bom  at  any  hour  of  the  1st  of  January,  A.  D.,  1801,  (even  a  few 
minutes  before  12  o'clock  of  the  night  of  that  day,)  he  would  be  of 
full  age  at  the  first  instant  of  the  31st  of  December,  A.  D.  1821,  al- 
though nearly  forty-eight  hours  before  he  had  actually  attained  the 
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full  age  of  twenty  one,  according  to  years,  days,  hours  and  minutes; 
because  there  is  not  in  law  in  this  respect  any  fraction  of  a  day;  and 
it  is  the  same  whether  a  thing  is  done,  upon  one  moment  of  the  day 
or  another." 

On  the  face  then  of  this  presentment,  it  appears  that  Mr.  Clarke,  was 
entitled  to  vote  on  the  6th  of  October,  being  on  that  day  of  the  age 
of  twenty-one  years;  and  the  presentment,  showing  no  offence,  must 
be  quashed. 


THE  STATE  vs.  JAMES  HAKRIS,  negro. 

The  defendant  was  indicted  for  stealing  "one  pair  of  boots"  and 
the  proof  was  that  he  stole  two  boots  mismatched,  being  the  right 
boot  of  two  pair.  It  was  objected  by  his  counsel,  that  this  proof 
did  not  sustain  the  indictment,  and  the  objection  was  held  good. 

The  object  of  certainty  in  an  indictment  is  to  inform  the  defend- 
ant plainly  and  precisely,  of  what  offence  he  is  charged.  This  cer- 
tainty must  be  not  merely  to  a  common  intent,  but  to  a  certain  in- 
tent in  general,  which  requires  that  things  shall  be  called  by  their 
right  names;  at  least  by  such  as  they  are  usually  known  by.  "One 
pair  of  boots"  means  two  boots  paired,  matched,  or  suited  to  be  used 
together.     (Sussex,  April  term,  1841.) 

The  prisoner  was  indicted  again. 

Fisher,  for  the  defence. 


THE  STATE  vs.  JACOB  E.  GEIFFIN. 

Indictment  for  kidnapping  Maria  Coursey,  a  free  negro  woman. 

Adjudged  that  the  presumption  of  law  is  in  favor  of  liberty,  and 
no  presumption  to  the  contrary  arises  from  color.  A  negro  called 
as  a  witness  is  prima  facie  free.     (Layton,  J.  dissenting.) 

Adjudged,  that  the  allegation  of  freedom,  as  contained  in  an  in- 
dictment for  kidnapping,  is  a  substantive  allegation  and  must  be 
proved. 

Verdict — not  guilty. 
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THE  STATE  vs.  The  same  defendant. 

Indictment  for  kidnapping  Peter  Howard,  a  free  negro. 

Peter  Howard  was  sworn  on  the  voire  dire  without  previous  proof 
of  freedom;  but  on  his  stating  that  he  was  born  a  slave,  the  court 
held,  that  proof  of  his  freedom  must  be  made  aliunde.  This  was 
done:  but  it  appeared  that  at  the  time  he  was  kidnapped,  there  were 
white  persons  present  aiding  and  assisting  in  the  crime,  the  point 
ruled  in  JVhitaker's  case  (ante,  549,)  was  again  raised. 

Chief  Justice  Booth  and  Judge  Milligan  affirmed  that  decision. 
Judge  Layton  dissented. 

The  prisoner  was  convicted. 

Gilpin,  Attorney-general  for  the  State. 

Frame  for  the  defence. 


THE  STATE  vs.  JACOB  K.  GKIFFIN  and  JAMES  WILSON. 

A  convict  servant  is  a  free  man  for  the  purpose  of  giving  evidence,  as  well  as 

of  punishment. 
Section  seventeen  of  the  criminal  code  applies  to  others  as  well  as  the  owners 

of  such  convicts. 
Requisites  of  an  indictment  under  this  section. 

The  defendant,  Wilson,  (the  only  one  now  on  trial)  was  indicted 
with  Jacob  R.  Griffin,  for  exporting  from  this  State  to  Virginia,  two 
negro  convicts,  Emory  Hand  and  James  Hickman,  contrary  to  sec- 
tion 17,  of  the  act  providing  for  the  punishment  of  certain  crimes  and 
misdemeanors.     (Digest,  148.) 

Emory  Hand  was  called  as  a  witness,  and  objected  to,  on  the 
ground  that  he  was  not  a  freeman. 

But  the  Court  said: — The  act  of  assembly  (Dig.  156,)  defines  the 
term  slave  and  expressly  says,  that  a  person  disposed  of  as  a  servant 
pursuant  to  any  judgment,  sentence  or  order  of  any  court,  shall  not 
be  deemed  to  be  a  slave  within  any  provision  of  that  act.  Such  a 
person  has  already  been  decided  to  be  a  free  man  in  reference  to  the 
punishment  of  crime,  (The  State  vs.  Morris,  2  Harr.  Rep.  534,)  and 
he  is  equally  so  as  to  the  privilege  of  giving  testimony  in  a  court  of 
justice.  On  this  subject  the  law  recognizes  but  two  classes  of  per- 
sons, freemen  and  slaves;  and  by  the  letter  of  the  law  this  witness  is 
not  a  slave. 
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In  the  further  progress  of  this  case  the  defence  presented  the  follow- 
ing legal  positions: — 1st.  That  the  penalty  in  section  seventeen  was 
aimed  only  at  the  jjurchaser  or  owner  of  a  convict  servant,  and  does 
not  extend  to  third  persons.  That  the  terms  "export,  convey,  transfer 
or  assign,"  all  have  reference  to  purchasers  or  owners.  That  the  word 
export,  which  was  the  one  used  in  the  indictment,  had  a  technical 
meaning,  which  applies  only  to  an  owner.  2d.  There  are  two  pro- 
visos connected  with  the  enacting  clause,  which  ought  to  have  been 
negatived  in  the  indictment,  viz:  that  Grifiin  had  no  license  to  export 
these  negroes,  and  that  he  was  not  going  a  journey,  nor  removing 
with  his  family  from  this  State.  3d.  That  it  should  have  been  al- 
ledged  in  the  indictment  that  these  negroes  were  sold  to  persons  re- 
siding in  this  State,  conformably  to  their  sentence,  and  that  the  de- 
fendant, Wilson,  knowing  this,  carried  them  out.  The  allegation  was 
that  they  were  duly  sold  to  one  A.  B. 

The  Court  held,  1st.  That  the  defendant  came  within  the  provi- 
sions of  the  act  of  assembly  against  exporting  convicts,  if  the  proof 
sustained  the  charge.  2d.  That  as  the  license  or  other  circumstance 
which  would  justify  Griffin  in  removing  the  convicts  from  the  State 
was  matter  properly  coming  from  his  side,  it  was  not  necessary  to 
deny  it  in  the  indictment.  3d.  That  as  the  indictment  set  out  that 
these  convicts  were  directed  by  the  judgment  of  the  court,  to  be  sold 
to  persons  residing  in  this  State,  and  that  they  were  duly  sold  in  pur- 
suance of  this  judgment;  this  was  a  sufficient  allegation  that  they 
were  sold  to  a  citizen  of  the  State;  which  must,  however,  be  proved. 

The  defendant  was  acquitted. 

Gilpin,  Attorney-general,  for  the  State. 

Wni.  H.  Rogers  and  Mr.  Rush  (of  Philad'a.,)  for  defendant. 


THE  STATE  vs.  JAMES  JOHNSON. 
Indictment  for  passing  counterfeit  money  —  requisites. 

The  defendant  was  convicted  of  attempting  to  pass  a  counterfeit 
note  of  the  Salem  Banking  Company,  knowing  the  same  to  be  coun- 
terfeited. 

On  motion,  in  arrest  of  judgment,  it  was  held,  1st.  That  the  alle- 
gation of  "the  said  Salem  Banking  Co.,  then  and  there  being  an  in- 
corporated bank,"  was  a  sufficient  allegation  of  the  incorporation. 

VOL.  III.  71 
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That  it  was  not  necessary  to  aver  that  it  had  power  to  issue  notes; 
and  that  it  was  not  necessary  to  alledge  that  it  was  incorporated  by 
the  legislature  of  New  Jersey;  nor  to  show  whether  it  was  in  or  out 
of  this  State.  (8  Del.  Laws,  175.)  2d.  That  the  allegation  that  de- 
fendant "fraudulently  and  feloniously  did  attempt  to  pass,  as  true,  to 
one  Edward  T.  Bailey,  a  certain  falsely  made,  forged  and  counter- 
feited note,  in  imitation  of  a  note  of  the  Salem  Banking  Company, 
which  said  falsely  made  and  forged  and  counterfeited  note  as  afore- 
said, according  to  the  substance  thereof,  then  and  there  purported  to 
be  a  promise  made  by  the  said  Salem  Banking  Company,  to  pay  to," 
&c.  &c.,  was  a  sufficient  allegation  of  the  note.  (Dig.  136.)  3d. 
Where  several  felonies  of  the  same  kind  are  charged  in  several  counts 
the  court  will,  on  motion,  compel  the  attorney  general  to  elect  on 
which  count  he  will  proceed.  The  indictment  here  charged  the  at- 
tempt to  pass  counterfeit  notes  of  the  Salem  Banking  Company  on 
different  individuals,  in  different  counts. 
Wm.  H.  Rogers,  for  prisoner. 


THE  STATE  vs.  WILLIAM  EARLY. 

In  an  indictment  for  spiriting  away  a  witness,  it  seems  not  to  be  important  to 
prove  the  materiality  of  his  testimony. 

Indictment  for  obstructing  public  justice,  by  persuading  a  witness 
to  absent  himself. 

The  indictment  set  forth  that  in  a  certain  prosecution  pending  here 
against  Early,  for  selling  spirituous  liquor  by  the  small  measure  to  a 
certain  James  Adams,  said  Adams  was  duly  summoned  as  a  witness 
for  the  State;  that  his  testimony  was  material;  that  Early  persuaded 
him  to  go  off,  so  that  he  could  not  be  produced  as  a  witness;  and 
that  he  did  go  off. 

The  defendant's  counsel  contended  before  the  jury,  that  it  was  ne- 
cessary for  the  State  to  show  on  this  indictment  that  the  testimony 
of  the  witness  spirited  away  was  material;  and  that  this  was  disprov- 
ed by  the  result  of  the  trial.  Early  having  been  acquitted  on  the  tes- 
timony of  Adams  alone.  (2  Chit  Cr.  Law  235;  1  Russ.  148,  184;  1 
Hawk.,  ch.  85,  sec.  11,  ch.  21,  sec.  15.) 

Per  Curiam. 

Booth,  Chief  Justice. — Without  entering  into  the  question  whether 
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the  averment  be  necessary,  (which  we  doubt,)  we  think  the  fact  of 
the  materiality  of  this  witness  is  abundantly  proved.  Early  was  in- 
dicted for  selling  Liquor  by  a  measure  less  than  a  quart  to  James 
Adams.  Adams  was  the  only  witness;  the  indictment  was  found  on 
his  evidence  alone;  the  trial  of  that  indictment  was  delayed  two  terms 
by  his  absence,  and  when  finally  tried  he  only  was  examined.  His 
materiality  is,  therefore,  apparent;  and  the  obstruction  of  justice,  oc- 
casioned by  his  absence,  also  apparent.  It  is  argued,  that  because 
Early  was  finally  acquitted  on  the  testimony  of  Adams,  that  testimo- 
ny could  not  have  been  material.  This  does  not  follow.  An  acquit- 
tal may  have  been  had  on  various  other  grounds,  consistent  with  the 
materiality  of  Adams'  testimony  for  the  prosecution.  But  the  aver- 
ment is  not  that  Adams'  testimony  was  material  for  the  prosecution; 
it  was  material  to  justice;  material  to  the  cause;  without  which  the 
cause  was  obstructed  and  could  not  proceed;  and,  whether  that  testi- 
mony resulted  in  a  conviction  or  acquittal,  it  was  material  to  the 
purposes  of  justice  that  the  witness  should  have  attended. 

But,  on  the  other  ground,  we  repeat  our  strong  impression,  that  it 
cannot  be  necessary,  on  such  an  indictment  as  this,  for  the  State  to 
prove  the  materiality  of  the  witness.  If  it  be  so,  the  very  success  of 
this  offence  might  prove  its  immunity  from  punishment;  for,  if  the 
witness  be  kept  off,  his  materiality  can  never  be  known.  The  fact 
that  he  is  summoned  by  the  process  of  the  court  is  evidence  that  his 
attendance  is  material  for  the  purposes  of  justice,  and  it  is  an  offence 
against  justice  for  any  one  to  prevent  his  attending.  No  one  has  the 
right  to  judge  of  his  materiality;  not  even  the  witness  himself;  and  it 
would  seem  that  he  who  spirits  him  away,  and  thus  obstructs  the 
course  of  justice,  is  equally  guilty,  whether  the  evidence  of  the  wit- 
ness would  be  material  or  not. 

The  defendant  was  convicted,  and  fined  $35. 

Gilpin,  Attorney-general  for  the  State. 

Ridgely  and  Brinckloe,  for  defendant. 


THE  STATE  vs.  ANN  DOBSON,  negro. 

On  the  trial  of  an  indictment  for  the  larceny  of  a  bank  note,  proof  must  be 
given  of  the  genuineness  of  the  jiote. 

Indictment  for  larceny  of  bank  notes,  viz:  two  $20  bank  notes  of 
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the  Farmers'  Bank  of  the  State  of  Delaware;  one  $10  note  of  the 
same  bank;  and  two  $2  notes  of  the  Bank  of  Smyrna. 

The  State  proved  the  loss  of  the  notes  generally;  the  confession  of 
the  prisoner  that  she  stole  them,  and  their  recovery;  that  they  were 
of  the  value  of  $20,  $10  and  $2,  respectively. 

Fisher,  for  the  prisoner,  made  the  point  that  there  had  been  no 
sufficient  proof  of  the  genuineness  of  the  notes;  and  he  insisted  that 
the  notes  should  be  proved  in  the  usual  way  by  proof  of  the  hand- 
writing of  the  bank  officers:  that  the  defendant  could  not  be  convict- 
ed on  less  proof  than  would  be  necessary  to  recover  on  the  notes  in 
a  civil  action  against  the  bank.  He  referred  to  a  case  of  The  State 
vs.  Isaac  Harris,  n.,  April  term,  1839,  in  which  it  was  said  to  have 
been  so  ruled. 

Gilpin,  Attorney-general,  stated  that  the  uniform  practice  had  been, 
different,  and  was  so  from  necessity;  otherwise  there  never  could  be 
a  conviction  in  the  case  of  a  lost  note.  The  witness  here  had  proved 
the  value,  which  was  sufficient  proof  that  the  notes  were  genuine. 

The  Court. — Harris'  case  did  not  go  to  the  extent  for  which  it  is 
now  cited;  but  the  court  there  held  that  some  proof  was  necessary  of 
the  genuineness  of  the  note.  (Vide  Archb.  Cr.  Plead.  204-5;  Ros. 
Ev.  506,  579;  6  Johns.  Rep.  103;  1  Nott  &  M'Cord  9.) 

The  defendant  was  acquitted,  (o) 

Gilpin,  attorney-general,  for  the  State. 

Fisher,  for  the  defence. 


(a)  The  same  point  was  raised  in  the  case  of  The  State  vs.  Lucretia 
Hand,  New  Castle  sessions,  November,  1841.  The  defendant  was  indict- 
ed for  larceny  in  stealing  two  bank  notes,  to  wit :  one  one  dollar  note  of 
the  President,  Directors  &  Co.  of  the  Bank  of  Delaware,  of  the  value  of 
one  dollar,  lawful  money,  &c. ;  and  one  one  dollar  note  of  the  President, 
Directors  &  Co.  of  the  Union  Bank  of  Delaware,  of  the  value  of  one  dol- 
lar of  like  lawful  money,  the  goods,  chattels,  money  and  property  of 
James  A.  Morris. 

Mr.  Morris  proved  the  loss  of  the  notes.  That  they  passed  as  genuine 
generally :  that  he  received  them  as  such,  and  believed  them  to  be  genuine. 
They  were  bank  notes,  such  as  described  in  the  indictment ;  bore  the  sig- 
natures of  the  officers  of  these  banks  respectively,  such  as  are  signed  to 
all  other  genuine  notes  of  these  banks.  The  defendant  confessed  the 
taking  the  money,  and  said  she  had  spent  it. 

The  Court  held  this  proof  of  the  notes  sufficient,  and  the  defendant 
was  convicted. 
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THE  STATE  vs.  JOHN  CONOVER,  negro. 

The  act  of  1837  against  enticing  away  negro  slaves  and  servants,  does  not 
extend  to  indented  apprentices. 

Indictment  for  enticing  away  a  negro  indented  servant  to  leave  the 
service  of  her  master,  contrary  to  the  act  of  1837.     (9  Del.  Laws  184.) 

This  indictment  involved  a  construction  of  the  act  of  1837. 

The  act  of  1827,  {Dig.  34,)  concerning  apprentices  and  servants, 
authorizes  the  binding  negroes  either  as  apprentices  or  servants. 
"Sec.  1.  Minors  may  be  bound  apprentices  to  trades  or  otherwise, 
or  servants;  males  till  the  age  of  twenty-one  years,  females  till  the 
age  of  eighteen  years;  but  no  white  person  shall  be  bound  as  a  ser- 
vant." 

The  girl  alledged  to  have  been  enticed  away  by  the  prisoner,  was 
bound  under  the  provisions  of  this  act  as  an  apprentice,  to  learn  the 
art,  trade  and  mystery  of  housewifery. 

The  question  was,  whether  the  case  of  enticing  away  a  negro  in- 
dented apprentice  was  punishable  under  the  act  of  1837;  and  the 
Court  thought  there  was  a  clear  distinction  between  apprentices  and 
servants;  and  that  the  act  of  1837,  which  is  a  highly  penal  act,  ought 
not  to  be  enlarged  so  as  to  embrace  apprentices,  it  being  in  its  terms 
confined  "to  negro  or  mulatto  slaves  or  indented  servants." 

The  prisoner  was  acquitted  on  this  ground. 

Wm.  H.  Rogers,  for  defendant. 


THE  STATE  vs.  WILLIAM  W.  BENNET. 

Indictment  for  selling  spirituous  liquor  sustained  by  proof  of  the  sale  of  com- 
mon cordial. 

The  defendant  was  indicted  for  selling  spirituous  liquor  by  a  mea- 
sure less  than  a  quart  to  one  John  C.  Wilson. 

John  C.  Wilson. — Bought  a  pint  of  peppermint  cordial  of  defend- 
ant; paid  him  eight  cents  for  it.  It  was  strong  drink;  would  intoxi- 
cate; don't  know  what  cordial  is  made  of. 

Robert  Polk. — Has  been  a  merchant.  The  common  cordials  sold 
in  stores  are  made  of  whiskey,  sweetened,  and  scented  with  pepper- 
mint, or  other  things.     It  is  a  mixed  liquor  to  this  extent. 
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Rogers,  for  defendant,  objected  that  the  proof  did  not  sustain  the 
indictment,  which  was  for  selling  spirituous  liquor,  and  the  proof  was 
of  a  sale  of  mixed  liquor.  The  act  of  assembly,  {Dig.  519,)  distin- 
guishes between  spirituous  and  mixed  liquors,  and  the  indictment 
must  distinguish.  Indeed,  though  the  practice  has  been  otherwise, 
he  contended  that  the  rules  of  criminal  pleading  required  that  an  in- 
dictment should  distinguish  the  precise  kind  of  liquor  sold,  whether 
brandy,  gin,  whiskey  or  other  spirituous  liquor,  or  a  mixed  liquor. 

The  act  prohibits  the  sale  of  "any  wine,  rum,  brandy,  gin,  whis- 
key or  any  spirituous  liquor,  by  any  measure  less  than  a  quart,  or 
any  punch  or  other  mixed  liquor  by  any  measure  whatever." 

The  Court  divided. 

Layton,  Justice  delivered  the  opinion  of  a  majority  of  the  court, 
(Booth,  Chief  Justice  .dissenting.) — The  act  not  only  particularizes 
several  kinds  of  liquor,  but  prohibits  the  sale  of  any  kind  of  spirituous 
liquor  under  general  terms.  If  the  act  had  stopped  at  an  enumeration 
of  wine,  rum,  brandy,  gin,  &c.,  an  indictment  for  selling  any  one  of 
these  specification!  would  not  be  supported  by  proof  of  selling  an- 
other kind;  but  the  specification  being  followed  by  a  prohibition  of 
selling  any  spirituous  liquor  by  a  measure  less  than  a  quart,  it  is  not 
necessary,  and  has  not  been  the  practice,  to  specify  in  the  indictment 
the  kind  of  spirituous  liquor  sold. 

Then,  there  being  a  further  prohibition  of  selling  "any  punch  or 
other  mixed  liquor  by  any  measure  whatever,"  the  question  is  made 
whether  cordial,  such  as  that  usually  sold  in  the  stores,  and  such  as 
was  sold  in  this  case,  comes  under  the  description  of  spirituous  liquor, 
or  the  mixed  liquor  intended  by  the  act.  We  think  the  mixed  liquor 
intended  by  that  act,  follov/ing  as  it  does  the  specification  of  punch, 
is  a  mixture  of  the  spirituous  or  other  liquors  before  prohibited  to  be 
sold  separately;  and,  where  the  basis  or  substance  of  the  liquor  sold 
is  spirituous  and  not  mixed  by  the  vender,  it  comes  within  the  pre- 
vious prohibition  of  selling  spirituous  liquor.  Otherwise  it  would  be 
impossible  to  convict  in  any  case,  for  no  liquor  is  entirely  unmixed. 
We  think  the  cordial  here  proved  is  spirituous  liquor,  and  of  a  kind 
intended  to  be  prohibited  by  the  act.  If  it  is  to  be  regarded  as 
a  mixed  liquor,  then  the  sale  of  it  is  entirely  prohibited  by  any  mea- 
sure, and  all  the  shopkeepers  who  sell  liquors  have  been  violating  the 
law  by  selling  cordials,  even  by  the  quart. 

It  has  been  urged  that  this  construction  will  prohibit  the  sale  of 
medicines,  the  basis  of  which  is  spirituous  liquor,  such  as  Godfrey's 
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cordial,  Elixer  paregoric,  &c.  Not  so.  The  question  will  always 
be,  whether  it  is  a  sale  of  medicine,  or  of  liquor.  If  an  apothecary 
sell  brandy,  as  such,  it  would  be  a  violation  of  the  law;  if  brandy 
made  up  into  laudanum  or  other  medicines,  it  is  not  a  violation  of  a 
law  prohibiting  the  sale  of  spirituous  liquor.  It  will  never  be  diffi- 
cult to  distinguish.  Common  store  cordial  is  sweetened  whiskey, 
sold  as  spirituous  liquor;  Godfrey's  cordial  is  a  very  different  thing, 
known  for,  and  sold  as,  medicine;  and  there  can  be  no  danger,  from 
the  sale  of  it,  of  promoting  tippling,  which  is  the  evil  designed  to  be 
provided  for  by  our  act  of  assembly. 


THE  STATE  vs.  ZEBEDEE  HARMAN. 
Confession  —  what  degree  of  influence  will  vitiatti. 

Indictment,  larceny. 

David  L.  Moody. — Arrested  the  defendant — took  him  before  Jus- 
tice Leonard,  where  he  confessed.  Ques.  Was  the  confession  taken 
down  in  writing?     Ans.  I  don't  know. 

Court. — If  the  confession  before  the  magistrate  was  taken  in  writ- 
ing and  signed  by  the  prisoner,  parol  evidence  of  the  confession  can- 
not be  admitted.  It  is  the  duty  of  the  magistrate  in  cases  of  felony, 
to  reduce  the  examination  of  the  accused  to  writing,  and  offer  it  to 
him  for  his  signature.  The  court  would  presume  that  the  magistrate 
did  his  duty;  but  they  cannot  presume  that  the  prisoner  signed  the 
confession,  as  it  was  optional  with  him  to  decline  signing  it.  Unless 
then  there  is  some  proof  that  the  confession  was  reduced  to  writing 
and  signed,  the  court  will  permit  other  evidence  of  the  confessions. 
But  these  must  be  shown  to  have  been  voluntarily  made.  (State  vs. 
Eaton,  ante,  554.) 

The  witness  stated,  that  before  the  confession  was  made,  some  of 
the  bystanders  said  to  the  prisoner,  then  under  arrest,  that  "it  would 
be  better  for  him  to  tell  the  whole  truth,"  and  the  question  was  made 
whether  this  was  such  an  inducement  held  out  as  would  exclude  the 
confession.  The  court  thought  it  was  not;  and  admitted  the  confes- 
sion in  evidence.     (See  Roscoe's  Evid.  37-8-9.) 
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THE  STATE  vs.  JOSEPH  MAHON. 

Special  bail  may  arrest  his  principal  anywhere. 

He  may  depute  others  to  do  it ;  but  the  arrest  must  be  by  such  deputy,  or  others 

assisting  him. 
An  arrest  must  be  without  violence,  unless  there  be  resistance. 

The  defendant  was  indicted  for  an  assault  and  battery  on  Alexan- 
der B.  Crawford.  He  justified  under  authority  of  one  M'CuUough, 
the  special  bail  of  Crawford. 

It  appeared  in  evidence  that  on  a  suit  against  Crawford  in  Cecil 
county,  Maryland,  M'Cullough  became  his  special  bail  (as  he  alledg- 
ed  without  his  authority,)  and  took  out  a  bail  piece,  and  in  writing  de- 
puted one  John  West  to  arrest  Crawford,  with  power  to  employ 
others  to  assist  him.  He  spoke  to  Mahon,  the  defendant,  to  help  him 
arrest  Crawford,  and  they  went  together  to  Newark  foT  that  purpose. 
They  stopped  at  the  tavern,  and  West  sent  Mahon  to  Crawford's  re- 
sidence to  invite  him  to  the  tavern,  under  pretence  of  selling  him  a 
horse,  where  West  was  to  make  the  arrest.  He  remained  at  the 
tavern  and  had  the  bail  piece  in  his  possession,  Upon  meeting  with 
Crawford,  Mahon  seized  him  by  the  collar,  and  took  him  by  force 
to  the  tavern. 

Gilpin,  Attorney-general,  and  Wm.  H.  Rogers,  contended  that  the 
justification  was  not  made  out,  Ist.  Because  there  was  no  proof  that 
the  bail  piece  now  produced  was  ever  delivered  to  John  West.  2d. 
That  the  power  under  the  bail  piece  was  personal  to  West,  and  could 
not  be  deputed  by  him  to  Mahon.  3d.  That  it  did  not  justify  the 
arrest  by  Mahon  without  any  deputation  to  him  in  writing,  or 
without  the  presence  of  West;  and  4th.  That  Mahon  had  exceeded 
his  authority. 

/.  A.  Bayard,  contra,  contended  that  special  bail  had  the  right 
to  give  a  verbal  authority  to  any  one  else  to  assist  him  in  arresting 
his  principal.  The  record  is  conclusive  as  to  the  entry  of  special 
bail.  If  it  was  without  authority,  it  would  be  vacated  on  motion  to 
the  court  where  it  was  entered;  but  here  it  is  conclusive.  Special 
bail  has  the  custody  of  his  principal.  He  can  take  him  anywhere. 
And  he  may  employ  any  one,  in  any  way,  to  -take  him.  The  princi- 
pal has  no  right  to  go  about  but  by  the  leave  of  the  special  bail;  and 
the  bail  may  withdraw  that  leave  at  any  moment,  and  enforce  obe- 
dience, by  calling  in  any  other  person  to  his  aid.  The  bail  need  not 
be  present;  if  he  authorize  another  with  power  to  substitute  twenty 
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others,  any  of  them  may  lawfully  make  the  arrest.  As  to  the  excess 
of  authority  it  is  for  the  jury.  The  mode  of  arrest  must  depend  on 
the  case;  words  never  can  make  a  lawful  arrest  unlawful;  and  no 
violence  will  constitute  an  excess  unless  it  is  beyond  what  was  ne- 
cessary in  the  particular  case  to  effect  the  object. 

By  the  Court. 

Booth,  Chief  Justice. — Special  bail  has  the  right  to  arrest  his  prin- 
cipal anywhere,  and  at  any  time  to  render  him  in  discharge  of  the 
bail.  The  principal  is  committed  to  the  custody  of  his  bail  instead 
of  being  sent  to  prison;  and  the  bail  has  always  the  right  to  surren- 
der him.  The  bail  may  make  the  arrest  himself,  or  may  delegate 
the  power  to  another  or  others  in  writing,  to  make  the  arrest  for  him. 
But  they  cannot  substitute  this  delegated  power  by  delegating  an- 
other. The  arrest  must  be  by  the  bail  himself,  or  by  his  immediate 
deputy  in  writing.  Either  the  bail  or  his  deputy  may  call  in  the  aid 
of  others  in  making  the  arrest;  but  such  aid  must  be  rendered  in  the 
presence  of  the  person  authorized  to  make  the  arrest.  This  presence 
need  not  in  all  cases  be  an  actual  bodily  presence,  but  in  every  case 
the  bail  or  deputy  must  be  at  the  moment  engaged  in  or  about  the 
arrest,  and  the  other  person  acting  merely  in  his  aid.  As  when  the 
bail  pointing  out  the  principal  calls  on  another  to  seize  him,  the  ar- 
rest would  be  good,  even  though  at  the  moment  of  the  arrest  the 
parties  might  be  out  of  the  immediate  presence  of  the  bail.  In  other 
words,  the  arrest  must  be  the  act  of  the  person  authorized  by  means 
of  his  assistant;,  and  not  the  arrest  of  the  assistant,  who  has  no  au- 
thority further  than  it  is  conferred  by  the  presence  or  active  co-ope- 
ration of  the  bail  or  his  deputy.     (6  Mod.  231;  1  Atk.  237.) 

As  to  the  mode  of  arrest.  A  person  having  authority  to  arrest 
another  must  do  it  peaceably,  and  with  as  little  violence  as  the  case 
will  admit  of.  He  must  touch  the  person;  and  ought  to  do  it  without 
violence,  unless  the  circumstances  require  roughness;  if  resisted  he 
may  U3e  force  sufficient  to  effect  his  purpose;  but  if  no  resistance  be 
offered  or  attempt  at  escape,  he  has  no  right  rudely  and  with  vio- 
lence, to  seize  and  collar  his  prisoner.  (See  3  Taunt.  425;  7  Johns. 
Rep.  145;  1  Tidd's  Pr.  192;  Cowp.  Rep.  65.) 

The  defendant  was  convicted;  and,  after  argument,  the  court  re- 
fused a  new  trial. 

Gilpin,  Attorney-general,  and  Wtn.  H.  Rogers,  for  the  State. 

/.  A.  Bayard,  for  defendant. 

VOL.  III.  72 
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THE  STATE  vs.  PERRY  PRETTYMAN. 

A  t&vern  license  restricts  the  sale  of  liquor  to  the  place  as  well  as  to  the 

person  licensed. 

Sussex  sessions,  April  term,  1842. 

The  defendant  was  indicted  for  selling  liquor  without  license,  by  a 
measure  less  than  a  quart. 

The  defendant's  father  kept  a  tavern  at  Cedar  Creek,  which  had  been 
licensed  for  one  year  to  one  Ward.  During  the  year  Ward  removed, 
and  defendant's  father  moved  in,  keeping  the  tavern  under  Ward's 
license  for  the  unexpired  term.  During  that  time  he  sent  defendant 
with  a  stall  to  a  vendue,  two  miles  from  the  house,  and  sold  liquor 
there. 

The  Court  held,  that  a  tavern  license  is  confined  to  the  house,  and 
to  the  person  licensed,  or  others  by  his  command  there.  No  other 
can  keep  a  tavern  under  his  license;  nor  can  he  keep  a  tavern  or 
sell  liquor  elsewhere  than  at  the  house  referred  to  in  the  license.  The 
law  is  designed  to  restrict  the  number  of  taverns  to  the  public  neces- 
sities, and  to  prohibit  all  others  than  licensed  tavern  keepers  from 
retailing  spirituous  liquors.  The  court  on  recommending  for  license, 
must  have  evidence  of  the  fitness  of  the  person  to  keep  a  tavern,  and 
that  he  has  necessary  accommodations;  and  also,  that  the  house  or 
place  is  in  a  convenient  stage  or  place  for  passengers  and  others; 
in  a  suitable  place  for  the  public.  To  change  either  would  be  to  de- 
part from  the  license,  and  evade  the  law,  if  sanctioned.  It  is  very 
common  for  tenants,  on  the  expiration  of  their  term  in  taverns, 
to  transfer  their  licenses  to  succeeding  tenants.  This,  thoilgh  not 
often  prosecuted,  is  not  strictly  lawful.  There  is  some  degree  of 
necessity  for  it,  as  the  new  tenant  has  no  means  of  procuring  li- 
cense until  the  session  of  the  court;  but  there  is  neither  necessity  or 
reason  for  extending  the  license  to  another  place. 

The  defendant  was  convicted. 

Gilpin,  Attorney-general  for  the  prisoner. 

Ridgcly,  for  defendant. 
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THE  STATE  vs.  Xegro  BILL  JEFFERSON,  a  slave. 

In  an  indictment,  under  the  statute,  for  an  assault  with  intent  to  kill,  the 
inte7it  must  be  proved;  and  is  not  to  be  presumed  from  the  act,  as  malice  is. 

The  prisoner  was  indicted  for  an  assault  and  battery  with  intent  to 
murder.  He  shot  at  a  negro  girl  with  a  gun  loaded  with  shot,  and 
within  shooting  distance.  None  of  the  shot  hit  her.  The  prisoner, 
when  arrested,  said  that  he  meant  to  cripple,  but  not  to  kill. 

Gilpin,  Attorney-general,  contended,  that  as  in  murder  malice 
would  be  implied  from  any  act  of  violence  carrying  in  itself  the  evi- 
dence of  a  depraved  spirit;  so  in  this  offence  the  intent  might  be 
made  out  by  the  act;  and  if  the  act  be  such  as  would  make  it  mur- 
der in  case  of  death,  it  will  in  itself  be  sufl&cient  to  establish  the  in- 
tent. 

Houston,  contra,  for  the  prisoner. 

Per  Curiam. — The  defendant  is  indicted  for  an  assault  on  Alice 
James,  with  intent  to  commit  murder;  and  the  point  is  made  and  has 
been  argued,  whether  the  jury  must  be  satisfied  that  the  defendant 
had  an  actual  intention  to  kill;  or  whether  the  law  implies  the  intent 
in  case  of  an  act  likely  to  produce  death;  as  it  would  imply  the  ma- 
lice from  such  an  act,  where  death  ensued. 

The  act  of  assembly  provides,  that  if  any  negro  or  mulatto  slave 
shall,  with  violence,  make  an  assault  upon  another,  with  the  intent  to 
commit  murder,  he  shall  be  guilty  of  a  felony,  &c. 

Under  this  act  we  are  of  the  opinion  that  the  intent  must  be  proved 
as  well  as  the  assault;  but  as  the  intent  is  a  matter  that  can  only  be 
proved  by  other  facts,  all  such  facts  must  be  considered  in  proof 
of  the  intent;  as  the  character  of  the  assault — the  weapon  used — the 
danger  of  producing  death,  and  the  means  used  to  produce  or  to 
avoid  death. 

Such  has  been  the  decision  under  a  similar  British  statute.  (Cruse^s 
case,  8  Car.  &  Pay.  541,  34  Eng.  Com.  Law  Rep.  522.) 


THE  STATE  vs.  ISAIAH  COOPER. 

Xegro  testimony  —  when  admissible. 
Indictment,  assault  and  battery  on  John  Oney,  negro. 
John  Oney,  n.,  was  called  to  prove  the  assault  and  battery  and 
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objected  to,  on  the  ground  that  there  were  white  persons  present, 
competent  to  give  testimony. 

The  Attorney-general  said,  that  he  understood  it  to  have  been  de- 
cided that  where  the  witness  called  was  the  person  on  whom  the  of- 
fence was  committed,  his  testimony  was  admissible  from  necessity. 

The  Court  said,  that  in  the  case  of  The  State  ys.  Whitaker,  where 
the  white  person  present  was  an  accomplice,  though  not  indicted,  the 
court  thought  the  party  kidnapped  admissible  from  necessity;  but 
they  had  not  known  it  extended  further. 

They  ruled  out  the  evidence  of  the  negro;  but,  it  afterwards  appear- 
ing that  though  there  were  two  white  persons  present,  one  of  them  was 
drunk,  and  the  other  did  not  see  the  whole  of  the  fight,  though  they 
both  knew  that  a  blow  was  struck;  the  court  now  admitted  the  testi- 
mony of  the  negro. 

By  the  Court. — The  decisions  on  the  admissibility  of  negro  evi- 
dence appear  to  have  been  somewhat  conflicting;  or,  at  least,  the  loose 
recollections  of  those  decisions  are  conflicting,     (a)     In  1787  a  law 


From  "  Bayard's  Notes,"  and  "  Wilson's  Red  Book." 
(a)  The  State  vs.  Valentine  Bender.    Quarter  Sessions,  Kent,  Decem- 
ber term,  1793,  before  Eichard  Bassett,  Chief  Justice,  and  Thomas  Mc- 
DoNOUGH,  and  Daniel  Rodney,  Associates. 

The  defendant,  a  white  man,  was  indicted  for  an  assault  and  battery 
committed  on  Phillis  Miller,  a  negro  woman. 

Phillis  Miller  was  offered  as  a  witness  for  the  State,  to  whom  Fisher, 
counsel  for  the  defendant,  objected,  on  the  ground  of  the  act  of  assembly, 
3d  February,  1787,  and  the  decision  of  the  Supreme  Court,  in  the  case  of 
CoUins  vs.  Hall. 

Ridgely,  Attorney-general,  for  the  State,  argued  that  the  case  of  Col- 
lins vs.  Hall  was  not  like  the  present,  because  it  was  between  two  white 
persons.  This  witness,  on  the  principles  of  the  common  law,  which  does 
not  discriminate  as  to  color  or  religion,  is  admissible.  The  act  of  as- 
sembly gives  the  same  right  of  redress  to  negroes  as  to  whites.  In  cases 
like  the  present,  there  are  two  modes  of  redress : —  1st,  by  civil  action ; 
2d,  by  indictment.  The  means  of  obtaining  redress  must  likewise  be 
given.  The  necessity  of  the  case  will  sometimes  render  evidence  com- 
petent which  otherwise  would  not  be  good.  In  a  suit  against  a  common 
carrier,  the  plaintiff  was  admitted  as  a  witness  to  prove  the  things  put 
into  the  box,  ex  necessitate.  (12  Vin.  Ahr.  24,  fol.  34,  pi.  38.)  The  as- 
sault and  battery  in  this  case  was  committed  when  no  third  person  was 
present.    In  all  cases  of  this  kind,  if  the  negro  be  not  admitted,  there 
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was  passed  which  recognized  in  the  negro  race  the  right  to  hold 
property,  and  to  obtain  redress  in  law  or  equity  for  any  injury  to  his 
or  her  person  or  property.  Under  this  act  it  is  said  to  have  been 
held  that  a  black  man  was  a  competent  witness  against  a  white  man, 
to  prove  an  offence  against  his  own  person.  In  1799  the  act  was 
passed  which,  in  all  criminal  prosecutions,  allowed  of  negro  testimo- 
ny, where  no  white  person  competent  to  give  testimony  was  present 
at  the  time  when  the  fact  charged  is  alledged  to  have  been  commit- 

can  be  no  proof;  and,  of  consequence,  the  offence  will  pass  with  im- 
punity. 

Fisher,  in  reply. —  A  positive  law  should  not  yield  to  the  argument  of 
convenience.  If  -negroes  be  admitted  against  whites,  there  is  great  dan- 
ger of  subornation  of  perjury.  The  cases  from  Viner  do  not  apply.  They 
are  grounded  on  the  principles  of  common  law.  The  present  question 
arises  from  the  act  of  assembly,  and  the  decision  of  the  Supreme  Court 
in  Collins  vs.  Hall  is  in  point. 

Bassett,  C.  J. —  The  court  have  found  themselves  under  some  embar- 
rassment as  to  the  question  before  them,  and  could  have  wished  for  more 
time  to  consider  the  subject. 

It  is  the  opinion  of  a  majority  of  the  court,  that  the  witness  is  admissi- 
ble, her  credit  to  be  left  to  the  jury.  At  common  law,  she  would  be  com- 
petent; the  objection  arises  from  the  act  of  assembly.  The  whole  act 
must  be  taken  together.  The  first  part  of  the  eighth  section  says,  that 
"  no  slave  manumitted  agreeably  to  the  laws  of  this  State,  or  made  free 
in  consequence  of  this  act,  or  the  issue  of  any  such  slave,  shall  be  entitled 
to  the  privilege  of  voting  at  elections,  or  of  being  elected  or  appointed  to 
any  office  of  trust  or  profit,  or  to  give  evidence  against  any  white  i)erson, 
or  to  enjoy  any  other  rights  of  a  freeman,  other  than  hold  property,  and 
to  obtain  redress  in  law  and  equity  for  any  injury  to  his  or  her  person 
or  property."  The  latter  part  of  the  section  gives  to  them  the  same  rights 
which  belong  to  white  freemen,  "  to  hold  property  and  obtain  redress  in 
law  and  equity,  &c."  and  this  latter  part  controls  or  qualifies  the  former, 

Negroes  are  allowed  the  same  redress  for  injuries  to  their  i)ersons  as 
whites.  Indictment  is  one  mode  or  redress  for  an  injury  to  the  person, 
principally  useful  where  the  party  injured  is  the  only  witness  of  the 
fact  necessary  to  be  proved. 

The  act  giving  to  negroes  this  right  of  redress  must  be  construed  to 
allow  the  means  absolutely  necessary  to  obtain  redress. 

We  still  allow  sufficient  operation  to  the  first  part  of  the  section,  for  we 
do  not  mean  to  say  that  a  negro  is  a  witness  between  two  white  persons ; 
nor,  in  cases  like  the  present,  where  other  proof  can  be  procured ;  but  only 
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ted,  or  where  such  persons  cannot  be  produced  as  witnesses.  Since 
this  act  the  question  has  often  arisen,  whether  a  black  person  on 
whom  a  criminal  offence  has  been  committed,  was  not  a  competent 
witness,  although  white  persons  were  present.  And  the  decisions  on 
this  question  are  understood  to  have  been  conflicting.  In  the  case 
of  TJie  State  vs.  Whitaker,  and  The  State,  vs.  Griffin,  which  were  in- 

in  the  case  where  justice  must  otherwise  fail.  Rodney,  J.,  concurring  — 
McDonough,  J.  dissenting: 

Per  Curiam. —  Witness  admitted. 

Sarah  Collins  vs.  Joshua  Hall.  Supreme  Court,  Sussex,  November 
term,  1793.  Before  Geobge  Read,  Chief  Justice,  Peter  Robinson  and 
John  Clayton,  Associates. 

Upon  the  trial  of  this  cause,  after  several  witnesses  had  been  examined 
upon  the  part  of  the  plaintiff,  one  Levin  Thompson,  negro,  was  offered  as 
a  witness  upon  the  same  side. 

Bayard,  counsel  for  the  ^^efendant,  objected  that  the  witness  being  a 
negro,  was  rendered  incompetent  by  the  act  of  assembly,  passed  the  3d  of 
February,  1787 ;  the  eighth  section  of  which  enacts  "  that  no  slave  manu- 
mitted agreeably  to  the  laws  of  this  State,  or  made  free  in  consequence 
of  this  act,  or  the  issue  of  any  such  slave,  shall  be  entitled  to  the  privilege 
of  voting  at  elections,  or  of  being  elected  or  appointed  to  any  office  of 
trust  or  profit,  or  to  give  evidence  against  any  white  person,  or  to  enjoy 
any  other  rights  of  a  freeman,  other  than  hold  property,  and  to  obtain 
redress  in  law  and  equity  for  any  injury  to  his  or  her  person  or  property." 

It  was  hereupon  proved  upon  the  part  of  the  plaintiff,  that  Thompson 
was  a  freeman;  that  his  mother  and  gTandmother  had  been  free;  and 
that  they  lived  in,  and  he  came  from,  the  State  of  Maryland. 

The  counsel  for  the  defendant  contended,  that  the  witness  was  still  in- 
comi)etent.  He  said  that  slavery  being  permitted  by  the  laws  of  the 
State,  it  was  a  necessary  consequence  that  the  condition  of  slaves  should 
be  discriminated  from  that  of  masters.  A  plain  line  was,  therefore, 
drawn  between  them  by  the  laws.  Their  interests  and  rights  were  dif- 
ferent, and  frequently  opposed ;  and  it  was,  therefore,  necessary  to  with- 
hold from  slaves  some  privileges,  which  it  was  possible  in  many  cases 
they  might  exercise  without  injury,  or  perhaps  to  the  advantage  of  so- 
ciety. He  admitted  there  was  nothing  in  a  negro  which  naturally  dis- 
qualified him  from  giving  as  credible  and  instructive  evidence  as  a  white 
person ;  but  the  law  having  bestowed  unequal  rights  and  favors  upon  the 
whites,  had  rendered  them  objects  of  jealousy  and  envy  to  the  blacks ;  and 
therefore,  as  long  as  the  relation  of  master  and  slave  was  suffered  to  con- 


State  vs.  Cooper.  575 

dictments  for  kidnapping,  the  court  admitted  the  testimony  of  the  ne- 
groes kidnapped,  although  there  were  other  white  persons  present 
participating  in  the  crime,  though  such  persons  were  not  indicted. 

The  law  of  humanity  is  in  favor  of  the  old  decisions,  and  we  now 
go  so  far  with  them  as  to  hold  that  even  though  white  persons  were 
present  at  the  commission  of  a  crime,  if  they  were  not  in  a  situation 

rights  which  might  endanger  the  safety  of  the  whites.  That  the  low  and 
degraded  situation  of  the  slaves  debased  their  minds,  and  weakened  or 
effaced  those  principles  which  gave  credibility  to  the  testimony  of  a 
witness.  Slavery  being  the  general  condition  of  the  negroes,  and  the 
connections  and  society  of  free  blacks  consisting  principally  of  slaves, 
the  same  policy  which  would  exclude  slaves  extends  to  free  blacks.  Upon 
such  grounds  was  the  eighth  section  of  the  act  of  1787  made,  which  em- 
braces, upon  a  fair  construction,  the  case  of  this  witness.  Though  his 
mother  and  grandmother  were  free,  yet  the  presvmaption  is,  that  he  is 
the  issue  of  a  slave,  as  slavery  was  the  universal  state  in  which  negroes 
were  brought  into  this  country.  And,  though  the  witness  became  free  by 
the  laws  of  Maryland,  yet  he  is  within  the  spirit  of  the  act,  as  there  is  the 
same  reason  for  his  exclusion,  as  that  of  those  freed  by  the  laws  of  this 
State.  It  would  be  absurd  and  contradictory  in  practice  to  admit  a  free 
negro  of  Maryland,  and  exclude  one  of  Delaware. 

Upon  the  other  side  it  was  argued  by  Yining,  for  the  plaintiff,  that 
the  law  should  be  strictly  construed,  as  it  was  founded  on  an  unjust  and 
absurd  principle.  The  blacks  are  as  competent  by  nature,  and  should  not 
be  rendered  less  so  by  law,  to  give  evidence,  than  the  whites.  Becoming 
freemen,  the  common  rij^hts  of  citizens  should  be  extended  to  them; 
and  especially  there  is  no  reason  to  withhold  from  them  the  right  to  give 
evidence.  The  whites  are  the  judges,  and  by  admitting  negroes  as  wit- 
nesses, we  increase  without  danger  the  means  of  information  and  justice. 
The  court  are  to  decide  a  question  of  law,  not  of  policy;,  and  the  act  of 
assembly  does  not  reach  the  case  of  the  present  witness.  It  does  not  ap- 
pear that  he  is  the  issue  of  a  slave;  or,  if  he  is,  that  he  or  his  ancestors 
were  freed  by  any  law  of  this  State. 

Reau,  Chief  Justice. —  This  witness  is  a  negro,  and  it  has  always  been 
the  policy  of  the  State  to  exclude  negroes  from  the  rights  of  citizenship, 
and  from  giving  evidence  where  whites  are  concerned.  There  are  several 
instances  where  the  situation  and  rights  of  negroes  and  mulattoes  are 
rendered  by  the  laws  of  the  State  different  from  those  of  the  whites.  By 
the  act  of  assembly  contained  in  vol.  1,  102-3,  (Ed.  1797,)  the  trial  by 
jury,  even  in  capital  cases,  is  taken  from  them.  Fornication  between 
blacks  and  whites  is  more  severely  punished,  than  between  persons  of 
the  same  color.    (1  vol.  109.)    A  black  cannot  be  appointed  to  inflict  any 
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or  position  to  see  the  act,  and  did  not  in  fact  observe  all  that  hap- 
pened at  the  time  when  the  fact  charged  is  alledged  to  have  been 
committed,  the  person  upon  whom  the  crime  was  committed,  though 
a  negro,  is  a  competent  witness  to  prove  it.  Otherwise  there  will 
often  be  a  failure  of  justice,  and  wrongs  may  be  committed  with  im- 
punity. 

The  defendant  was  convicted. 

corporal  punishment  upon  a  white  person.  (479.)  The  fourth  article  of 
the  constitution  gives  a  right  to  vote  only  to  white  freemen.  The  act  of 
1787  denies  to  negroes  the  privilege  of  voting  at  elections,  of  being  chosen 
or  appointed  to  any  office  of  trust  or  profit,  or  giving  evidence  against 
any  white  person.  There  is  no  doubt  but  this  man  must  be  taken  for  the 
issue  of  a  slave ;  and,  though  he  were  made  free  by  the  laws  of  Maryland, 
he  is  clearly  within  the  spirit  of  the  act  of  1787.  It  would  be  absurd  to 
suppose  that  the  legislature  intended  to  discriminate  between  the  ca- 
pacity of  freed  black  men,  according  to  the  place  from  which  they  came ; 
and  that  it  would  bestow  rights  on  those  emancipated  by  the  laws  of 
other  States,  which  it  denies  to  such  as  were  freed  by  its  own.  Robinson, 
J.,  of  same  opinion. 
Per  Curiam. —  The  witness  is  incompetent  and  must  be  rejected. 

State  vs.  Farsons,  negro.    Quarter  Sessions,  Kent,  May  term,  1794. 

Indictment  for  an  assault  and  battery  upon  Nathan  Keach,  a  white 
man. 

David  Hutt,  a  free  negro  man,  was  offered  as  a  witness  for  the  defend- 
ant. 

Bayard,  for  the  State,  objected  to  the  competency  of  the  witness,  on  the 
ground  of  the  act  of  assembly  of  February,  1787;  and  cited  the  case  of 
Collins  vs.  Hall. 

Miller,  for  the  defendant,  relied  on  the  case  of  The  State  vs.  Bender, 
and  stated  that  Hutt  was  the  only  witness  present  at  the  transaction. 

Per  Curiam. —  Collins  vs.  Hall  has  no  application  to  the  case.  The 
State  vs.  Bender  was  decided  on  the  principle  of  necessity.  The  witness 
is  not  seeking  redress,  and  therefore  not  within  the  clause  of  the  act  of 
assembly  relied  on  by  the  court  in  The  State  vs.  Bender. 

We  consider  him  incompetent  on  the  ground  of  the  act  of  assembly. 
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ADMINISTRATORS. 

A  distributive  share  may  be  attached  in  an  administrator's  hands,  after 
distribution.     Fitchett  v.  Dolbee,  267. 

He  may  require  a  refunding  bond.     Ibid. 

A  debt  due  from  the  intestate  cannot  be  so  attached.    Ibid. 

Assumpsit  will  lie  by  a  creditor  against  an  administrator  for  rents  re- 
ceived.   Davis  V.  Rawlins,  346. 

Balance  of  proceeds  of  sale  of  the  land  of  a  deceased  defendant  ordered 
to  be  paid  to  his  administrator.  Robinson  v.  Robinson's  administrator, 
391. 

A  distributive  balance  on  an  administrator's  account  falls  under  the 
seventh  class  in  the  distribution  of  personal  assets,  as  a  debt  due  by  obli- 
gation.   Robinson  v.  Robinson,  433. 

The  action  of  the  Register  in  settling  administrator's  accounts  is  not  a 
judgment  or  decree  for  the  payment  of  money,  so  as  to  give  a  preference 
in  the  administration  of  assets.    Ibid. 

An  action  will  not  lie  against  an  administrator  as  such,  for  money  had 
and  received.    Wilson  v.  Hollingsworth's  administrator,  500. 


AMENDMENTS. 

Amendment  as  to  the  plea  of  nul  til  record  allowed  after  the  jury  was 
sworn.     Janvier  v.   Vandever,  29. 

The  plea  of  limitation  is  not  favoured  in  granting  leave  to  amend. 
Burton  and  Wife  v.  Waples,  75. 


APPEAL. 

On  an  appeal  by  defendant  from  a  justice's  judgment,  how  is  he  to 
procure  a  trial  if  the  plaintiff  below  cannot  be  cited?    Jeans  v.  Milford,  48. 

The  judgments  of  a  justice  of  the  peace  may  be  reviewed  both  by  certio- 
rari and  appeal;  but  not  at  the  same  time.     Williams  v.  Burchinal,  83. 

The  remedy  by  appeal  is  cumulative.    Ibid. 

On  an  appeal  by  a  plaintiff  below  from  the  judgment  of  a  justice  of  the 
peace  in  favor  of  defendant,  the  jury  found  a  verdict  for  defendant  for 
a  sum  exceeding  fifty  dollars,  and  the  court  gave  judgment  to  the  full 
amount  of  the  verdict.    Records  v.  Bacon,  279. 

Quere. —  Can  a  plaintiff  below  recover  more  than  $50  on  appeal?    Ibid, 
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APPEAL. 

On  a  trial  before  referees,  the  defendant's  counter  claim  must  be  pleaded 
before  the  justice,  to  give  him  the  right  of  appeal  in  case  of  disallowance. 
Thompson  v.  Pearce,  497. 

APPRENTICES. 

Quere. — Can  an  apprentice  bound  under  the  poor  laws  maintain  an  ac- 
tion in  his  own  name,  on  the  covenants  in  the  indenture?  Barratt  v.  Reed, 
24. 

The  act  against  enticing  away  servants  and  slaves  does  not  extend  to 
apprentices.     Conover's  case,   565. 

ARRESTS. 

An  arrest  beyond  the  officer's  limits  is  illegal.     Lavcson  v.  Buzines,  416. 
An  arrest  is  made  by  touching  the  person,  or  other  act  of  restraint. 
Ihid. 

May  be  made  by  the  deputy  of  special  bail.     State  v.  Mahon,  568. 
Must  be  without  violence,  unless  there  be  resistance.     Ihid. 

ASSAULT  AND  BATTERY. 

An  assault  will  justifv  a  blow,  but  not  an  excessive  beating.  Hazel  v. 
Clark,  22. 

ATTACHMENTS. 

A  debt  due  from  an  intestate  cannot  be  attached  in  an  administrator's 
hands.     Fitchett  v.  Dolbee,  267. 

A  distributive  share  may  be  attached  in  the  administrator*3  hands  after 
distribution.    Ibid. 

ATTORNEY. 

An  attorney  at  law  may  sue  or  defend  without  proof  of  his  authority; 
but  under  circumstances  he  may  be  called  on  to  prove  his  authority. 
West's  use  v.  Houston,  15. 

A  fair,  bona  fide  and  reasonable  contract  between  an  attorney  and  his 
client,  for  a  part  of  the  matter  in  suit,  as  a  compensation  for  his  services, 
is  not  unlawful.     Bayard  v.  M'Lane,  139. 

Champerty  is  maintenance  not  merely  for  a  part  but  at  the  champertor's 
expense.     Ibid. 

An  attorney  at  law  can  recover  a  reasonable  fee  either  on  the  ground 
of  contract,  or  on  the  quantum  meruit.     Ibid. 

There  is  no  distinction  in  grade  between  attorney  and  counsel.     Ibid. 

AWARDS. 

Judgment  on  an  award  exceeding  $5  .3.3.  and  each  party  to  pay  his  own 
costs,  is  bad,  because  the  award  carries  costs.  Bennum's  administratrix, 
V.  Dodd,  7. 

The  award  must  be  confined  to  the  issues.    Fountain  v.  Harrington,  22. 

An  aw^ard  may  be  of  other  matters  than  the  pajitient  of  money.  Coul- 
ter V.  Hitchens,  70. 

Where  the  parties  referred  all  matters  on  award  that  one  should  pay 
the  other  a  sum  certain,  and  that  each  should  be  equally  bound  to  pay 
certain  debts,  was  held  good.    Ibid. 

In  an  amicable  action,  reference  and  report  for  plaintiff  for  a  sum  not 
exceeding  fifty  dollars,  the  plaintiff  recovers  costs.  Jones'  executors  v. 
Murphy,  334. 
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AWARDS. 

But  where  the  suit  is  adversary,  plaintiff  will  not  recover  costs.    Ibid. 
Objections  to  awards  must  be  made  at  the  return  term.     Conovoay  v. 
Short,  342. 

BAIL. 

Bail  may  be  required  in  an  action  of  slander.    Jewell  v.  Stoats,  96. 

Appearance  bail  released  by  the  conviction  and  imprisonment  of  his 
principal  for  felony.     Canby  v.  Griffin,  333. 

Proceedings  stayed  against  bail  on  surrender  of  principal  and  payment 
of  costs.    Glazier  v.  Sutton,  392. 

A  plaintiff  must  have  notice  of  the  time  of  justifying  bail.  Jaquea  v. 
Hemphill,  503. 

Special  bail  may  arrest  his  principal  anywhere.     State  v.  Mahon,  568. 

He  may  depute  others  to  make  the  arrest.     Ibid. 

BAILMENT. 

On  a  bailment  to  keep,  without  an  interest-  the  bailee  is  liable  only  for 
gross  negligence.     Chase  v.  Maberry,  266. 

If  with  an  interest,  he  is  bound  to  reasonable  diligence ;  and  he  is  liable 
for  slight  negligence  an  a  special  undertaking.     Ibid. 

BILLS. 

Where  a  negotiable  note  is  taken  in  the  usual  course  of  trade,  before  ma- 
turity, by  an  innocent  party,  bona  fide,  and  for  a  valuable  consideration, 
without  notice;  neither  fraud  nor  want  of  consideration  as  between  the 
original  parties  can  be  set  up  as  a  defence  against  the  indorsee.  Bush  v. 
Peckard,  385. 

The  payment  of  antecedent  debt  is  a  good  consideration  for  the  assign- 
ment.    Ibid. 

A  note  payable  "  to  A.  B.  trustee  or  order,"  is  negotiable.     Ibid. 

Notice  of  protest  through  the  post  office  is  not  sufficient  if  the  endorser 
reside  in  the  same  town,  unless  there  be  a  penny  post  by  which  be  is  in 
the  habit  of  receiving  letters.    Brindley  v.  Barr,  419. 

The  notice  ought  to  be  personal,  or  by  writing  left  at  the  house  or  place 
of  business.    Ibid. 

CERTIORARI. 

In  a  suit  for  neglecting  to  satisfy  a  judgment,  the  record  must  show  that 
the  original  judgment  was  before  a  justice  of  the  peace ;  and  the  amount 
thereof.     Smith  and  Richards  v.  Early,  5. 

Judgment  on  an  award,  exceeding  $5  33,  and  each  party  to  pay  his  own 
costs,  is  bad;  because  the  award  carries  costs.  Bennum's  adminictratrix 
v.  Dodd,  7. 

Execution  may  be  issued  on  judgments  before  a  justice  of  the  peace  at 
any  time  within  three  years,  without  scire  facias.     Messick  v.  Russel,  13. 

Alias  executions  may  issue  in  like  manner  within  the  three  years. 
Ibid. 

If  execution  be  begun  within  the  three  years,  and  extended  beyond  that 
time,  it  may  be  followed  up  by  alias  issued  upon  the  day  on  which  the 
previous  execution  is  returnable.     Ibid. 

If  not  so  issued,  no  subsequent  fi.  fa.  can  issue,  without  a  scire  facias 
Ibid. 

The  report  of  referees  must  be  confined  to  the  matters  in  issue.  Foun- 
tain V.  Harrington,  22. 
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CERTIORARI. 

The  entry  of  "judgment  for  plaintiff"  in  a  suit  against  an  adminis- 
trator, is  a  judgment  of  assets.    Moore's  executors  v.  Lunney,  28. 

A  justice  of  the  peace  has  not  jurisdiction  in  cases  of  trespass  by  horses, 
cattle,  sheep  or  hogs,  without  the  intervention  of  fence  viewers.  Draper 
V.  Draper,  65. 

Ck>sts  on  certiorari.  Judgment  affirmed,  execution  set  aside,  costs  dis- 
allowed.    Elligood  v.  Hazzard,  68. 

The  judgment  of  a  justice  of  the  peace  may  be  reviewed  both  by  certio- 
rari and  appeal ;  but  not  at  the  same  time.    Williams  v.  Burchinal,  83. 

There  cannot  be  a  referee  trial  without  an  appearance.     Ibid. 

On  certiorari,  proof  is  allowed  against  the  record  in  very  special  cases. 
When  allowed  it  is  taken  by  deposition.    Calaway  v.  Calaway,  84. 

A  certiorari  lies  from  the  Court  of  Appeals  to  the  Superior  Court  In 
divorce  cases,  to  correct  errors,  &c.     Jeans  v.  Jeans,  136. 

A  certiorari  is  no  supersedeas  until  served  on  the  justice  and  allowed 
by  him.    Riggs  v.  Richards,  et  al.,  283. 

A  judge's  allocatur  to  a  certiorari  is  not  necessary.    Ibid. 

The  entry  of  judgment  aided  by  reference  to  the  margin.  Also,  by 
reference  to  the  report  of  referees.    Elliott  v.  Morgan,  316. 

An  execution  cannot  be  issued  by  a  justice  of  the  peace  of  oine  county 
on  a  transcript  of  a  judgment  before  a  justice  of  another  county.  Lof- 
land  V.  Cannon,  320. 

On  a  certiorari  the  court  will  not  allow  the  exceptant  to  go  into  proof 
of  want  of  consideration,  or  illegality,  of  he  instrument  on  which  the 
judgment  below  was  rendered.     Early  v.  Adams,  321. 

Error  in  fact  alleged  against  the  record  that  the  defendant  had  not 
appeared.    Callaway  v.  Callaway,  332. 

A  justice  of  the  peace  cannot  issue  a  scire  facias  on  a  judgment  against 
an  administrator  to  try  the  question  of  assets  acquired  since  the  judgment. 
Robinson  v.  Prince,  389. 

In  a  proceeding  against  a  constable  under  the  act  of  1833  the  trial 
must  be  by  the  justice  and  not  by  referees.    Stidham  v.  Chase,  418. 

Judgment  entered  in  favour  of  partners  by  their  style,  on  a  note  under 
seal,  given  to  them  by  the  name  of  the  firm,  held  good.  McNamee  v. 
Huffman  d  Donoho,  425. 

A  justice  of  the  peace  may  try  an  action  on  a  lost  note.  Moore  v.  Frame, 
427. 

An  action  of  debt  will  not  lie  on  a  justice's  judgment;  the  remedy  is 
by  scire  facias     Johnson's  ex'r.  v.  Hayes  et  al.,  486. 

The  act.  giving  a  summary  remedy  against  constables  for  neglect  of 
duty  applies  to  cases  of  neglecting  to  return  executions  in  time.  Wright 
V.  Cannon,  487. 

A  party  cannot  object  as  error,  that  the  judgment  in  his  own  favour 
was  for  too  much.    Ibid. 

A  defendant  cannot  plead  without  appearing.    Davis  v.  Rees,  490. 

Adjournments  must  be  to  a  day  certain.    Barr  v.  Chaytor,  492. 

In  a  suit  pending  before  a  justice  he  may  render  judgment  by  confeH- 
sion.     Dickinson  v.  Horn,  496. 

"  Demand  on  account,  $15,"  is  a  sufficient  statement  of  the  cause  of  ac- 
tion.   Thompson  v.  Pearce,  497. 

CHALLENGES. 

The  relationship  of  brother-in-law  to  a  party  is  cause  of  legal  exception 
to  a  judge  or  juror.     Bayard  v.  McLane,  139. 
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CHALLENGES. 

Kindred  by  affinity  is  a  cause  of  challenge  to  a  juror.  Armstrong's 
lessees  v.  Timmons,  342. 

CHAMPERTY. 

The  old  common  law  offence  of  champerty  never  existed  in  this  State. 
Bayard  v.  M'Lane,  139. 

The  English  statutory  offence  of  champerty  and  the  Delaware  statutory 
offence  is  maintenance  not  merely  for  a  part,  but  at  the  expense  of  the 
champertor.     Ibid. 

A  fair,  bona  fide  and  reasonable  contract  between  an  attorney  and  his 
client,  for  a  part  of  the  matter  in  suit,  as  a  compensation  for  his  services, 
is  not  unlawful.    Ibid. 

CONDITIONS  PRECEDENT. 

Where  mutual  promises  or  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions  and  conditions  precedent.  Bayard 
v.McLane,  139. 

The  performance  of  conditions  precedent  must  be  shown.    Ibid. 

CONSIDERATION. 

A.  gave  B.  a  receipt  "for  $100,  "  on  account  of  carpenter's  work  done 
for  him,  the  balance  to  be  paid  as  soon  as  the  amount  is  ascertained  by 
agreement  of  ourselves  or  by  valuation:  "  held,  that  this  was  not  a  valid 
agreement  to  forbear  suit,  for  want  of  a  consideration.  Reynolds  v. 
Lofland,  366. 

CONSTABLE. 

A  constable  may  have  a  deputy.    Lawson  v.  Buzines,  416. 
In  a  proceeding  against  a  constable  under  the  act  of  1833,  the  trial 
must  be  by  the  justice,  and  not  by  referees.    Stidham  v.  Chase,  418. 

That  act  extends  to  cases  of  neglecting  to  return  executions.  Wright 
V.  Gannon,  487. 

CONSTITUTIONAL  LAW. 

The  office  of  treasurer  of  a  corporation  (such  as  the  city  of  Wilmington) 
is  not  a  "  civil  office  in  this  State  "  within  the  meaning  of  the  constitu- 
tional exclusion  of  the  clergy  from  office.  The  State  v.  The  Wilmington 
City  Council,  294. 

The  tax  authorized  by  the  school  laws  to  be  laid  by  the  school  voters 
is  constitutional.     Steward  v.  Jefferson,  335. 

The  act  of  1842  "  concerning  lotteries  "  is  unconstitutional.  State  v. 
Phalen  d  Co.,  441. 

The  grant  of  lottery  privileges  to  managers,  with  power  to  draw  to  a 
certain  amount,  and  to  sell  the  privilege,  is  not  a  contract  between  the 
State  and  managers.     Ibid. 

But  after  a  sale  for  a  valuable  consideration  the  State  cannot  vary  the 
grant.     Ibid. 

The  imposition  of  a  tax  on  lotteries  is  constitutional.    Ibid. 

Revenue  bills  must  be  exclusively  such.    Ibid. 

CORPORATIONS. 

The  bond  of  an  officer  of  a  corporation  is  not  affected  by  an  increase  of 
its  capital  merely.     Bank  v.  Wollaston,  90. 

The  by-laws  are  evidence  against  the  officers  of  a  corporation,  though 
they  be  not  members.    Ibid. 
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CORPORATIONS. 

The  limitation  on  bonds  of  corporation  officers  is  two  years  from  the 
accruing  of  the  cause  of  action;  which  is  from  the  time  the  officer  fails 
to  pay,  as  required  by  his  bond.     Ibid. 

In  corporations  aggregate  the  principle  of  election  is  a  majority  and 
not  a  plurality,  unless  otherwise  specified.  The  State  v.  The  Wilmington 
City   Council,   294. 

A  canal  company  is  not  liable  for  damages  by  a  mere  accidental  breach 
of  their  canal.    Higgins  v.  Ches.  and  Del.  Canal  Co.,  411. 

They  are  bound  to  keep  banks,  sluices,  dams,  &c.,  in  good  order.    Ibid. 

COSTS. 

Judgment  before  a  justice  of  the  peace  on  an  award  exceeding  $5  33 
carries  costs.     Bennum's  adm'x.  v.  Dodd,  7. 

Costs  are  not  allowed  on  certiorari,  though  all  the  proceedings  subsequent 
to  the  judgment  be  set  aside.     Elligood  v.  Hazzard,  68. 

In  an  amicable  action,  reference  and  report  for  plaintiff  for  a  sum  not 
exceeding  $50,  plaintiff  recovers  costs.    'Jones'  ex'rs.  v.  Murphy,  334. 

Otherwise  where  the  suit  is  adversarj'.     Ibid. 

COVENANTS. 

A  covenant  in  a  lease  to  pull  down  old  chimneys  and  put  up  new  ones 
is  a  covenant  running  with  the  land,  and  binds  the  assignee  of  the  lessee 
though  not  named.     Harris  &  Wife  v.  Ooslin,  338. 

A  covenant  to  keep  up  all  repairs  of  a  mill  does  not  bind  the  lessee  to 
insure  against  natural  wear  and  decay,  but  only  to  do  ordinary  repairs. 
Ibid. 

Tenant  for  years  is  entitled  to  necessary  fire  wood  and  timber  for  re- 
pairing houses,  fences,  &c.,  if  there  be  no  stipulation  to  the  contrary. 
Ibid.,  340. 

DITCHES. 

Ditch  return  sent  back  to  the  commissioners  to  be  .amended  so  as  to 
specify  the  depth  of  the  ditch,  and  delineate  an  outline  of  the  grounds  to 
be  drained.     The  Case  of  Jacobs  et  al.,  321. 

Objections  to  road  and  ditch  returns  must  be  made  in  writing  sup- 
ported by  affidavit.      342. 

DIVORCE. 

Decree  of  divorce  granted  a  vinculo  matrimonii  for  extreme  cruelty. 
Kingsberry  v.  Kingsberry,  8. 

Divirce  on  the  ground  of  abandonment  refused  where  both  parties  re- 
sided within  the  county.     Coverdill  v.  Coverdill,  13. 

A  certiorari  lies  from  the  Court  of  Appeals  to  the  Superior  Court  in 
divorce  cases,  to  correct  errors,  &c.     Jeans  v.  Jeans,  136. 

DOWER. 

It  seems  that  the  widow  of  a  cestui  que  trust  is,  in  this  State,  entitled 
to  dower.     Cooch's  lessee  v.  Oerry,  280. 

A  direction  to  executors  to  set  apart  $3000  out  of  the  testator's  "  es- 
tate," the  interest  of  which  sum  was  to  be  annually  paid  to  his  widow, 
is  not  such  a  devise  of  real  estate  to  the  widow  as  will  bar  her  dower, 
though  the  will  also  directed  a  sale  of  both  real  and  personal  estate. 
Chandler  &  Wife  v.  Woodward,  428. 
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DOWER. 

A  bequest  of  personal  property  to  the  wife,  with  a  devise  that  the  real 
estate  shall  be  sold  and  a  fee  simple  title  or  titles  conveyed,  being  of 
equal  "  tenor  "  with  those  by  which  the  testator  held  the  same,  is  not 
such  a  devise  as  will  defeat  the  widow's  claim  of  dower,  or  put  her  to 
an  election.    Kinsey  et  al.  v.  Woodicard,  459. 

EJECTMENT. 

The  title  of  a  mortgagee  out  of  possession  cannot  be  set  up  by  a  third 
person  as  a  defence  in  an  action  of  ejectment  at  the  suit  of  a  mortgagor. 
Cooch's  lessee  v.  Gerry,  280. 

One  recovery  in  ejectment,  though  by  confession,  is  not  conclusive. 
Haickins'  lessee  v.  Hayes,  489. 

A  defendant  in  possession  peaceably,  though  without  colour  of  title, 
may  defend  himself  in  ejectment  on  the  weakness  of  his  opponent's  title. 
Lore's   lessee  v.   Hill,  530. 


ESTOPPEL. 

Estoppels  in  pais,  though  not  pleadable,  may  operate  as  a  bar  under 
the  direction  of  the  court.    Bank  v.  Wollaston,  90. 

A  party  is  estopped  to  deny  his  own  acts  and  admissions  which  were 
expressly  designed  to  influence  the  conduct  of  another,  and  did  so  influ- 
ence it,  when  such  denial  will  operate  to  the  injury  of  the  latter.    Ibid. 

In  a  deed  of  partition  of  coparcenary  property,  the  party  accepting 
land  as  a  part  of  the  estate  so  held  in  coparcenary  was  held  to  be  estopped 
from  denying  that  title,  though  the  recital  showed  that  the  land  was 
once  vested  in  him  by  another  title,  the  same  recital  showing  that  it  had 
ever  since  that  time  been  held,  considered  and  enjoyed  as  a  part  of  the 
coparcenary  estate.     Simmons'  lessee  v.  Hendrickson,  103. 

In  an  action  on  the  judgment  of  another  State  declared  on  generally 
with  a  prout  patet,  if  the  record  be  relied  on  as  an  estoppel  to  a  plea  of 
want  of  notice  or  appearance,  it  must  be  pleaded.    Pritchett  v.  Clark,  241. 

ESTREPEMENT. 

Pending  an  ejectment,  the  writ  of  estrepement  to  stay  waste  is  not  a 
writ  of  course,  but  will  be  granted  on  motion  supported  by  aflfidavit. 
Higgins'  lessee  v.  Phillips,  49. 


EVIDENCE. 

A  digest  of  the  laws  of  another  State,  published  by  a  private  person, 
is  not  evidence  of  the  law.    Kinney  v.  Hosca,  77. 

Qucere:  Is  the  printed  statute  book,  published  by  authority,  evidence, 
without  other  authentication?     Ibid. 

The  legal  mode  of  authenticating  a  State  law  is  an  exemplification 
under    the    State    seal.      Ibid. 

The  by-laws  of  a  corporation  are  evidence  against  its  officers,  though 
they  be  ,Tiot  corporators.     Bank  v.  Wollaston,  90. 

Acts  incorporating  banks,  &c.,  though  not  strictly  public  laws,  are 
proved  by  the   statute  book.     Ibid. 

Negro  testimony  is  admissible  in  a  case  between  negroes,  or  against  a 
negro.     Elliott  v.  Morgan,  316. 

Book  of  original  entries  evidence  with  oath  of  party.  Fitzgibbon'* 
adm'r.  v.  Kinney,  317. 
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EVIDENCE. 

A  sworn  copy  is  not  evidence  if  objected  to.    Ibid. 

A  receipt  is  not  conclusive  evidence  of  payment.    Ibid. 

In  the  action  of  slander,  evidence  of  the  plaintiff's  good  character  is 
inadmissible.    Parke  v.  Blackiston,  373. 

Neither  can  the  defendant  give  in  evidence  the  plaintiff's  general  bad 
character.    Ibid. 

Evidence  of  the  rank,  profession  or  standing  is  admissible.     Ibid. 

The  defendant's  manner  and  other  circumstances  accompanying  the 
slander  may  be  proved  on  the  question  of  malice.    Ibid. 

The  plea  of  justification  on  the  truth,  wholly  unsupported,  is  evidence 
of  express  malice.     Ibid. 

But  this  plea  is  not  necessarily  evidence  of  malice.     Ibid. 

If  the  defendant  having  good  grounds  and  reasonable  cause  to  believe 
the  plaintiff  guilty,  on  evidence  creating  a  strong  presumption  of  guilt, 
pleads  a  justification  for  the  purpose  of  getting  these  circumstances  in 
evidence,  and  not  for  the  purpose  of  repeating  the  slander,  this  plea  is 
not,  in  itself,  evidence  of  express  malice.     Ibid. 

Under  the  general  issue  the  defendant  is  not  at  liberty  to  give  evidence 
of  the  truth  of  the  charge,  nor  of  any  circumstances  to  disprove  malice, 
or  mitigate  the  damages,  if  they  tend  to  establish  the  truth  of  the  charge. 
Ibid,  317,  397. 

There  must  be  a  plea  of  justification  on  the  truth.  Kinney  v.  Hosea, 
.    397. 

A  subscription  to  a  newspaper  cannot  be  proved  by  the  plaintiff's  book 
of  original  entries;  but,  the  subscription  being  proved,  the  price  may  be- 
come a  proper  subject  of  book  charge.     Ward  v.  Powell,  379. 

In  the  action  of  slander  a  plea  justifying  the  repetition  of  the  slander- 
ous words,  because  plaintiff  had  first  said  the  same  of  himself,  will  not 
let  in  evidence  tending  to  prove  the  truth  of  the  charge.  Kinney  v.  Hosea, 
397. 

What  a  witness  swore  at  a  former  trial  between  the  same  parties  is 
evidence  in  case  of  his  death.  His  precise  words  must  be  proved,  or  so 
much  of  them  as  refers  to  the  matter  to  be  proved.    Ibid. 

The  judgment  of  a  justice  of- the  peace  of  another  State  must  be  proved 
as  at  common  law,  and  not  under  the  act  of  Congress.  Graham  v.  Cfrigg  d 
Meredith,   408. 

A  probate  is  not  evidence  for  the  party  making  it.  Lobb's  use  v.  Lobb, 
421. 

In  case  for  mesne  profits  evidence  may  be  given  of  injury  to  the  prem- 
ises, if  specially  alleged  in  the  narr.    Cooch  v.  Oerry,  423. 

The  court  will  presume  that  a  confession  made  before  a  magistrate  was 
reduced  to  writing;  but  it  must  be  shown  that  the  defendant  signed  it, 
or  admitted  it  to  be  correct,  in  order  to  exclude  parol  proof  of  the  con- 
fession.    Eaton's  case,  554. 

In  an  indictment  for  spiriting  away  a  witness  it  seems  not  to  be  im- 
portant to  prove  the  materiality  of  his  testimony.    Early's  case,  562. 

On  the  trial  of  an  indictment  for  the  larceny  of  a  bank  note  some  proof 
must  be  given  of  the  genuineness  of  the  note.    Dobson's  case,  563. 

What  degree  of  influence  will  avoid  a  confession  of  crime?     567. 

In  an  indictment  under  the  statute  for  an  assault  with  intent  to  kill, 
the  intent  must  be  proved,  and  is  not  to  be  presumed  from  the  act,  as 
malice  is.     Jefferson's  case,  571. 

Negro  testimony,  when  admissible,  571-2. 

EXECUTION. 

Execution  may  be  issued  on  judgments  before  a  justice  of  the  peace  at 
any  time  within  three  years,  without  scire  facias.    Messick  v.  Russel,  13. 
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EXECUTION. 

If  begun  within  three  years  it  may  be  extended  beyond  that  time,  ♦/ 
followed  up  regularly.     Ibid. 

The  sheriff  is  bound  for  the  safe  keeping  of  goods  levied  on.  Janvier 
V.  Vandever,  29. 

A  conditional  order  to  the  prothonotary  to  issue  execution  in  case  other 
executions  were  ordered  against  the  same  defendant  is  illegal.  Janvier 
V.  Sutton,  37. 

J.  having  issued  an  execution  against  S.,  placed  it  in  the  sheriff's  hands 
with  orders  "  to  hold  and  not  proceed  unless  instructed  to  do  so,  or  com- 
pelled by  other  judgment  creditors:  "  held  that  this  execution  did  not, 
in  consequence  of  this  order,  lose  its  preference  over  subsequently  issued 
executions.     Janvier  v.  Sutton,  37. 

If  goods  be  moved  on  premises  after  execution  delivered  to  the  sheriff, 
but  before  actual  levy,  they  are  subject  to  rent  in  preference  to  the  exe- 
cution.    Shuster  v.  Robinson,  50. 

A  mere  stay  of  execution  process  after  levy  will  not  deprive  it  of  its 
legal  priority.     Hickman  v.  Hickman,  484. 

An  execution  binds  goods  from  its  delivery  to  the  sheriff,  but  does  not 
change  property  until  a  levy.    Layton  d  Sipple  v.  Steel,  512. 

A  defendant's  land  may  be  sold  before  his  goods,  with  his  consent  and 
the  consent  of  the  execution  creditor.     Springer's  adm'x.  v.  Johnson,  515. 

FRAUD. 

A  mere  stay  of  execution  process  after  issue,  or  after  levy,  is  not  fraudu- 
lent as  to  other  creditors.     Janvier  v.  Sutton,  37. 

A  fraudulent  grantor  cannot  be  relieved  in  equity  against  his  own 
fraud;  neither  can  his  heirs-at-law,  who  stand  in  no  better  condition. 
Jackson  v.  Button  et  al.,  98. 

A  bond  by  a  failing  debtor  to  one  of  his  creditors  in  payment  of  his 
debt,  and  the  balance  in  trust  for  other  creditors,  not  parties,  is  prohib- 
ited by  the  statute  of  frauds.     Waters  et  al.  v.  Comly,  117. 

It  seems  that  a  bond  by  a  failing  debtor  covering  all  his  property  for 
the  benefit  of  preferred  creditors  would  be  void  under  our  act  against 
fraudulent  insolvency.     Ibid. 

A  sale  of  personal  property  without  a  change  of  possession  is  void  as 
to  creditors,  &c.     Perry  v.  Foster,  293. 

But  if  the  sale  be  by  public  auction,  and  bona  fide,  it  is  not  void  though 
the  property  be  left  in  the  vendor's  possession.     Ibid. 

A  bill  of  sale  must  be  accompanied  by  possession.  Layton  &  Sipple  V. 
Steel,  512. 

GUARDIAN  AND  WARD. 

Qucere:  Can  a  guardian  sell  the  real  securities  of  his  ward  without 
leave  of  the  Orphans'  Court?    West  v.  Houston,  15. 

HUSBAND  AND  WIFE. 

If  a  husband  and  wife  execute  a  bond  and  warrant  of  attorney  to  con- 
fess judgment,  it  cannot  be  executed  jointly,  nor  against  the  husband 
alone.    Mendenhall's  ex'rs.  v.  Springer,  87. 

INDICTMENT. 

In  an  indictment  for  selling  liquor  by  the  small  measure,  the  name  of 
the  person  to  whom  it  was  sold  must  be  specified,  if  known.  Walker'a 
case,  547. 
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INDICTMENT. 

The  averment  that  defendant  is  a  free  negro,  in  an  indictment  for  a  mis- 
demeanor,  is  unnecessary,  and  need  not  be  proved,  though  made.  Petti- 
John's  case,  548. 

A  person  indicted  for  breaking  and  entering  a  warehouse  with  intent  to 
steal,  and  also  for  stealing,  may  be  convicted  of  the  larceny  simply. 
Cocker's  case,  554. 

An  indictment  for  burglary  must  lay  a  felonious  intent,  and  that  in- 
tent must  be  proved.    Eaton's  case,  554. 

There  is  no  need  of  distinguishing  between  negroes  and  mulattoes  in  in- 
dictments for  larceny.    Warrington's  case,  556. 

The  allegation  of  freedom,  in  an  indictment  for  kidnapping,  must  be 
proved.     Griffin's  case,  559. 

Proof  of  stealing  two  boots  mismatched,  held  not  to  sustain  an  indict- 
ment for  stealing  "  one  pair  of  boots."    Harris'  case,  559. 

Requisites  of  an  indictment  for  exporting  negro  convicts,  560. 

Requisites  of  an  indictment  for  passing  counterfeit  money,  56  L 

Proof  on  indictment  for  spiriting  away  a  witness,  562. 

Proof  on  indictment  for  larceny  of  a  bank  note,  563. 

The  act  against  enticing  away  slaves  and  servants  does  not  extend  to 
apprentices.    Conover's  case,  565. 

Indictment  for  selling  spirituous  liquor  sustained  by  proof  of  the  sale 
of  common  cordial.     Rennet's  case,  565. 

INFANTS. 

Though  a  co-plaintiff  may  testify  voluntarily  against  his  own  interest, 
an  infant  party  will  not  be  permitted  to  do  so,  even  with  the  consent  of  a 
next  friend  by  whom  he  sues.    Richards  v.  Laws  et  al.,  393. 

The  bond  and  warrant  of  attorney  of  an  infant  are  void,  and  acts  done 
under  them  cannot  be  legalized  by  subsequent  ratification.  Waples  v. 
Hastings,  403. 

A  person  is  of  full  age  the  day  before  the  21at  anniversary  of  his  birth- 
day.    Clarke's  case,  557. 

INSOLVENTS. 

A.  being  in  failing  circumstances  gave  his  bond  to  B.  to  secure  a  debt 
due  B.  and  the  balance  in  trust  to  pay  other  creditors,  per  schedule;  held 
void  as  to  the  other  creditors  who  were  not  named  in  the  bond,  and  with 
whom  there  was  no  communication.    Waters  et  al.  v.  Comly,  117. 

It  seems  that  a  bond  thus  given,  covering  all  the  debtor's  property  for 
the  benefit  of  preferred  creditors,  is  void.    Ibid. 

A  debtor  in  failing  circumstances  may  give  his  bond  to  a  creditor  to 
secure  the  payment  of  a  bona  fide  debt.    Ibid. 

Where  a  citizen  of  Pennsylvania  "had  taken  the  benefit  of  the  insolvent 
laws  of  that  state,  in  respect  of  a  debt  contracted  there,  though  with  a 
citizen  of  Massachusetts,  this  court,  in  the  exercise  of  national  comity,  so 
far  respected  the  judgment  of  the  Pennsylvania  court  as  to  discharge  the 
insolvent  from  imprisonment  here  on  the  same  debt,  though  he  had  made 
an  assignment  in  Pennsylvania  which  would  be  illegal  here,  as  preferring 
creditors.    Fisher  v.  Stay  ton,  271. 

A  negro  insolvent  may  be  adjudged  to  serve  his  creditors,  though  no 
fraud  be  proved  against  him.    Hooper's  case,  320. 

An  assignment  in  the  insolvent  court  passes  the  title  to  land  without 
any  act  of  the  assignee.    Lore's  lessee  v.  Hill,  530. 
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INTEREST. 

The  sheriff  held  liable  for  interest  on  money  levied  by  a  sale  of  land, 
from  the  time  it  was  payable.     Jefferson's  case,  25. 

The  principle  of  calculating  interest  and  deducting  payments  on  bonds, 
running  accounts,  and  for  and  against  administrators  or  guardians,  stated. 
Hazzard's  use  v.  Lay  ton  et  al.,  469. 

Interest  is  allowable  on  the  ground  of  contract,  or  by  custom.  Black's 
ex'rs.  V.  Reybold,  528. 

May  be  allowed  on  money  due  for  work  and  labour.    Ibid. 

Where  there  is  no  contract,  usage,  time  fixed  for  payment,  or  account 
rendered,  it  is  not  usual  to  allow  interest.    Ibid. 

JUDGMENT. 

The  entry  by  a  justice  of  the  peace  of  "  judgment  for  plaintiff  "  in  a 
suit  against  an  executor  or  administrator  is  a  good  entry  of  a  judgment 
of  assets.    Moore's  ex'rs.  v.  Lunney,  28. 

Judgment  cannot  be  entered  on  the  joint  bond  of  husband  tand  wife  with 
power  of  attorney  to  confess  judgment.  Mendenhall's  ex'rs.  v.  Springer, 
87. 

The  judgment  for  defendant  on  a  plea  of  property  in  replevin  la  pro 
retorno  habendo ;  but.  if  he  cannot  have  a  return,  he  may  have  judgment 
for  damages  to  the  value  of  the  goods,  &c.     Clark  v.  Adair,  113. 

In  an  avowry  for  rent  arrear,  the  judgment  is  for  the  sum  found  due 
for  rent,  with  costs,  &c.     Ibid 

Qucere:  What  is  the  effect  of  a  judgment  in  another  State  as  the  founda- 
tion of  an  action  here?    Pritchett  v.  Clark,  241,  517. 

It  seems  that  the  defendant  may  plead  against  the  record  to  an  action 
on  such  judgment,  that  he  never  was  summoned,  and  did  not  appear  to 
the  suit  in  which  it  was  rendered.    Ibid. 

Lands  sold  by  the  sheriff  in  execution  of  a  judgment  are  discharged  in 
the  purchaser's  hands  of  all  judgment  liens,  whether  due  or  not  due. 
Bank  v.  Wallace,  370. 

A  judgment  recovered  at  the  return  term  after  a  sale  of  land  by  the 
sheriff  will  not  bind  the  land.    Robinson  v.  Robinson's  adm'r.,  391. 

Judgment  confessed  on  the  bond  and  warrant  of  an  infant  vacated  on 
motion.     Waples  v.  Hastings,  403. 

Judgment  entered  in  favour  of  partners  by  their  style  on  a  note  under 
seal,  given  to  them  by  the  natne  of  the  firm,  held  good.  McNamee  v. 
Huffman  d  Donoho,  425. 

The  action  of  the  Register  in  settling  administration  accounts  is  not  a 
judgment  or  decree  for  the  payment  of  money  within  the  meaning  of  the 
law  directing  the  order  of  payment  of  debts.  Robinson  v.  Robinson's 
adm'r.,  433. 

The  judgments  of  courts  of  other  States  are  conclusive  in  all  the  States, 
if  it  appear  that  the  court  rendering  judgment  had  jurisdiction  of  the 
parties  and  subject.    Pritchett  v.  Clark,  517. 

These  essentials  of  jurisdiction  may  be  denied  by  special  plea  even 
against  the  record.     Ibid. 

"  Full  faith  and  credit "  are  to  be  given  to  the  judgment  records  of 
other  States,  when  these  prerequisites  appear;  if  they  do  not  appear,  or 
be  denied,  they  must  be  established,  or  the  judgment  has  jiot  the  force  of 
a  domestic  judgment.    Ibid. 

LANDLORD  AND  TENANT. 

Notice  by  a  tenant  of  his  intention  to  quit  must  be  in  writing.  Oraham 
V.  Anderson,  364. 
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LANDLORD  AND  TENANT. 

But  the  landlord  may  waive  notice,  or  accept  a  surrender;  and  an  oc- 
cupation of  a  part  by  the  landlord  is  an  eviction  of  the  whole.     Ibid. 

A  landlord  proceeding  by  attachment  on  the  ground  that  his  tenant  is 
about  to  leave  the  State,  must  satisfy  the  court  that  he  has  good  ground 
to  believe  so,  or  pay  costs.    Qrubb  v.  Pyle,  493. 

If  a  tenant's  goods  be  taken  in  execution  after  a  distress  levied,  the 
landlord  may  complete  his  distress,  and  also  claim  the  accruing  year's 
rent  in  preference  to  the  execution  creditor.    Biddle  v.  Biddle,  539. 

LIBEL. 

Definition  of  a  libel.    Layton  v.  Harris,  406. 
The  court  must  judge  of  the  libel.    Ibid. 
He  who  knowingly  circulates  a  libel,  publishes  it.    Ibid. 
The  publication  must  be  malicious,  and  the  intent  is  collected  from  the 
circumstances,  and  from  the  paper  itself.    Ibid. 

LIEN.     (See  Execution;  Judgment;  Mortgage.) 

LIMITATION. 

The  limitation  of  suits  on  bonds  of  corporation  officers  is  tioo  years  from 
the  accruing  of  the  cause  of  action;  and  in  case  of  a  deficit  the  act  would 
begin  to  run,  not  from  the  time  the  funds  were  actually  withdrawn,  but 
from  the  time  the  ofl5cers  failed  to  pay  them  over,  according  to  his  bond. 
Bank  of  Wil.  and  Brandywine  v.  Wollaston,  90. 

The  plea  of  limitation  is  not  favoured  in  granting  leave  to  amend 
pleadings.     Burton  &  Wife  v.  Waples,  75. 

The  husband  of  a  person  entitled  to  a  distributive  share  may  appeal 
from  administration  accounts;  and,  being  under  no  disability  to  sue,  this 
right  of  appeal  is  barred  by  limitation  in  three  years  after  marriage,  al- 
though the  wife  be  under  the  disability  of  infancy.  Hazzard's  use  v. 
Layton,  348, 

In  a  debt  payable  by  instalments  and  secured  by  a  penal  bond,  the 
presumption  of  payment  arising  from  lapse  of  time,  applies  to  each  in- 
stalment as  it  falls  due.    Lobb's  use  v.  LoVb,  421. 

The  saving  of  the  sixth  section  of  the  act  of  limitation  in  favour  of 
persons  under  disability  applies  to  administration  and  other  bonds  which 
by  the  first  section  are  barred  in  six  years  from  their  date.  And  if  the 
person  entitled  be  a  feme  covert  at  the  time  the  cause  of  action  accrues, 
an  action  may  be  maintained  by  the  husband,  though  brought  after  six 
years  from  the  date  of  the  bond.     Hazzard's  use  v.  Layton  et  al.,  469. 

The  defendant  may  plead  the  act  of  limitation  on  appeal  from  a  justice's 
judgment,  though  he  failed  to  plead  it  below.    Waples  v,  Layton  d  Co.,  508 

Admissions  to  remove  the  bar  of  fhe  act  must  amount  to  an  acknowledg- 
ment of  ^  subsisting  demand.     Ibid. 

But  there  need  not  be  a  promise  to  pay.    Black's  ex'ra.  v.  Reybold,  628. 

LOTTERIES.     ( See  Constitutional  Law, ) 

Lotteries  may  be  taxed.    The  State  v.  Phalen  rf  Payne,  441. 

MAINTENANCE. 

The  common  law  offence  of  maintenance  does  not  prohibit  lawyers  from 
advocating  suits.    Bayard  v.  M'Lane,  139. 
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MANDAMUS. 

The  Superior  Court  can  issue  a  mandamus  to  the  City  Council  of  the 
City  of  Wilmington,  requiring  them  to  judge  according  to  law  in  the  ad- 
mission of  corporation  oflScers.  The  State  v.  Wilmington  City  Councils, 
294. 

Also  to  compel  the  Wilmington  Bridge  Company  to  make  a  bridge  over 
the  Christiana  river  conformable  to  charter.  The  State  v.  Wilmington 
Bridge  Company,  312. 

The  return  to  such  writ  is  not  traversable.    Ibid.,  540. 

MASTER  AND  SERVANT. 

An  absconded  slave  having  filed  a  petition  for  freedom  though  a  next 
friend,  the  proceeditigs  were  stayed  until  the  next  friend  should  enter 
into  recognizance  for  his  appearance  to  abide  the  judgment.  Negro  Potts 
V.  Carls,  86. 

The  master  is  liable  for  the  maintenance  of  a  decrepit  slave,  or  a  slave 
manumitted  under  10  or  over  35  years  old.  Trustees  of  the  Poor  v.  Hall, 
322. 

His  personal  representatives  and  heirs  liable.     Ibid. 

A  bona  fide  purchaser  of  land  owned  by  the  master  is  not  liable.    Ibid. 

An  employer  is  bound  only  for  such  acts  of  his  servant  as  are  done 
within  his  authority.    Higgins  v.  The  Canal  Company,  411. 

MILL  OWNERS. 

The  owner,  possessor  or  person  in  charge  of  a  mill  is  bound  to  give 
notice  of  an  unusual  discharge  of  water.    Mcllvaine  v.  Marshall,  1. 

The  duty  of  giving  notice  is  obligatory,  though  it  might  not  have  been 
of  any  service.    Ross  v.  Horsey,  60. 

Notice ;  when  to  be  given  —  by  and  to  whom.    Ibid. 

A  grist  mill  is  any  mill  that  grinds  grain,  whether  for  toll  or  for  mer- 
chandise.   Ibid. 

MORTGAGE, 

A  mortgagor  in  possession  is  the  real  owner  of  the  land ;  the  mortgage, 
though  in  form  a  conveyance  of  the  land,  is  a  mere  security  for  the  pay- 
ment of  money;  and  the  mortgagee,  before  foreclosure,  has  but  a  chattel 
interest.    Cooch's  lessee  v.  Gerry,  280. 

Lands  mortgaged  may,  before  foreclosure,  be  sold  on  execution  against 
the  mortgagor;  and  cannot  be  sold  as  the  land  of  the  mortgagee.     Ibid. 

Lands  sold  under  the  mortgage  of  a  devisee  will  not  discharge  judg- 
ments against  the  testator.  Herdman's  use  v.  Grantham's  terre-tenants, 
289. 

A  sale  under  a  sci.  fa.  upon  a  mortgage  will  not  prejudice  the  heir  or 
terre-tenant  beyond  the  interest  of  the  mortgagor.  Mendenhall's  executor 
V.  Oeheltree's  executors,  292. 

NEGOTIABLE  NOTES.     (See  Bills.) 

A  party  cannot  recover  on  an  altered  note,  without  explaining  the 
alteration.    Warren  v.  Layton,  404. 

NOTICE. 

The  tenant,  owner,  or  occupier  of  a  mill  is  bound  to  give  notice  of  any 
unusual  discharge  of  water.    Mcllvaine  v.  Marshall,  1. 

Notice  of  protest  through  the  post-office  is  not  sufficient  if  the  indorser 
reside  in  the  same  town,  unless  there  be  a  penny-post  by  which  he  is  in 
the  habit  of  receiving  letters.    Brindley  v.  Barr,  419. 

The  notice  ought  to  be  personal,  or  by  writing  left  at  the  hoiise.    Ibid. 
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PARENT  AND  CHILD. 

A  father  cannot  hold  his  own  children  in  slavery,  nor  sell  them  as  slaves, 
though  he  may  have  bought  them  as  slaves.    "Wilson  v.  Waplea,  270. 

PARTNERS. 

On  a  sale  of  partnership  goods  the  proceeds  are  first  applicable  to  part- 
nership debts  in  a  contest  between  creditors  of  the  firm  and  ci'editors  of 
the  individual  members.    Clark  v.  Allee,  80. 

Judgment  entered  in  favour  of  partners  hy  their  style  on  a  note  under 
seal,  given  to  them  by  the  name  of  the  firm,  held  good.  McNamee  v. 
Huffman  and  Donoho,  425. 

Definition  of  partnership.    Beecham  v.  Dodd,  485. 

What  is  a  partnership  is  a  questiort  of  law:  its  existence  is  a  question 
of  fact.    Ibid. 

PLEADING. 

The  plaintiff  in  an  action  of  waste  need  not  set  out  his  title  particu- 
larly: he  need  only  show  himself  entitled  to  the  immediate  estate  of  in- 
heritance.    Greenly  v.  Hall's  executors,  9. 

Tenants  in  common  may  join  in  an  action  of  waste.    Ibid. 

A  set  off  of  repairs  cannot  be  pleaded  to  an  avowry  for  rent  in  the 
action  of  replevin.     Goslin  v.  Reddin  et  al.,  21. 

But  such  plea  ought  to  be  objected  to  by  demurrer.    Ibid. 

Trespass  on  the  case  is  the  proper  form  of  action  under  the  "  act  for 
the  preservation  of  mill  property."     Ross  v.  Horsey,  60. 

A  declaration  need  not  recite  the  writ.  It  is  supposed  and  may  be  sup- 
plied at  any  time.    Burton  v.  Waples,  75. 

Laws  of  other  states  must  be  pleaded  and  proved.    Kinney  v.  Hosea,  77. 

Where  miitual  promises  or  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  and  conditions  precedent:  in  plead- 
ing, the  performance  of  them  must  be  averred.     Bayard  v.  McLane,  139. 

In  an  action  on  the  judgment  of  another  State,  a  mere  reference  in  the 
declaration  to  the  record  with  a  prout  patet  is  not  sufficient  to  present 
the  contents  as  matter  of  estoppel  to  a  plea  of  want  of  notice  or  appear- 
ance.   The  matter  of  estoppel  should  be  pleaded.     Pritchett  v.  Clark,  241. 

It  seems  that  a  defendant  maj'  plead  against  the  record,  to  an  action 
on  such  judgment,  that  he  never  was  summoned,  and  did  not  appear  to 
the  suit  in  which  it  was  rendered.    Ibid. 

In  a  sci.  fa.  on  a  mortgage  against  the  executor  of  the  mortgagor  alone, 
the  executor  cannot  plead  a  plea  that  belongs  exclusively  to  the  heir  or 
terre-tenant;  as  that  the  mortgagor  in  fee  had  only  a  life  estate  in  the 
premises.     Mendenhall's  executors  v.  Ocheltree's  executors,  292. 

Nil  debet  is  a  good  plea  to  an  action  of  debt  on  the  judgment  of  a  jus- 
tice of  the  peace  of  another  State.     Graham  v.  Grigg  and  Meredith,  408. 

Part  payment  may  be  proved  under  a  plea  of  payment.  Lobb's  use  v. 
LohVs  administrator,  421. 

In  case  for  mesne  profits,  evidence  may  be  given  of  injury  to  the  prem- 
ises if  specially  alleged  in  the  narr.    Cooch  v.  Gerry,  423. 

If  the  plaintiff  fail  to  aver  matter  essential  to  his  cause  of  action  it 
will  be  fatal:  but  the  defendant  cannot  object  to  tlie  admission  of  evi- 
dence tending  to  prove  that  matter,  if  there  be  any  averment,  however 
informal,  to  which  the  evidence  offered  is  applicable.  Kinney  v.  Hosea, 
456. 
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PLEADING. 

An  action  will  not  lie  against  an  administrator  as  such  for  money  had 
and  received.    Wilson  v.  H oiling sworth's  administrators,  500. 

The  jurisdiction,  &c.  of  the  court  of  another  State  may  be  denied  by 
plea  in  an  action  on  their  record.    Pritchett  v.  Clark,  517. 

A  court,  on  an  indebtedness  to  a  testator,  with  a  promise  to  the  execu- 
tor, is  good,  without  showing  a  promise  to  the  testator.  Black's  execu- 
tors  V.  Reybold,  528. 

POWERS. 

A  power  of  disposing  of  property  by  deed  cannot  be  executed  by  vnll. 
Barker  v.  Barker,  51. 

A  power  given  by  Act  of  Assembly  to  a  married  woman  to  hold,  bar- 
gain, sell  and  convey  her  lands,  and  that  her  deed  of  conveyance  shall  be 
valid.  Held  not  to  extend  to  a  disposition  of  her  land  by  last  will  and 
testament.    Ihid. 

PRACTICE. 

In  replevin  the  defendant  may  avow  generally  for  rent  arrear;  but  if 
he  state  the  lease  specially,  he  must  state  it  truly.  Taylor  v.  Moore 
et  al.,  6. 

Where  a  cause  went  off  on  objections  of  form,  a  new  trial  was  granted 
on  proof  of  an  agreement  between  counsel  to  try  on  the  merits.    Ibid. 

Execution  may  be  issued  on  judgments  before  a  justice  of  the  peace  at 
any  time  within  three  years,  without  scire  facias,  and  may  be  extended 
beyond  that  time,  if  followed  up  regularly.     Messick  v.  Russel,  13. 

But,  if  not,  there  must  be  a  scire  facias.    Ibid. 

An  attorney  at  law  may  be  called  on  to  prove  his  authority  to  sue  or 
defend.     West's  use  v.  Bouston,  15. 

Sale  of  land  by  the  sheriff  set  aside  because  made  at  an  improper 
place.     Coicgill  v.  Cahoon,  23. 

The  sheriflF  allowed  at  the  second  term  tp  bring  into  court  money  levied 
by  a  sale  of  land,  there  being  conflicting  claims.     Jefferson's  case,  25. 

But  he  is  bound  for  interest  from  the  time  the  money  was  payable.    Ibid. 

The  sheriff  is  bound  for  the  safe  keeping  of  goods  levied  on.  Janvier 
V.  Vandever,  29. 

He  is  bound  to  sell  with  reasonable  diligence.     Ibid. 

A  special  demand  for  money  levied  by  him  is  not  necessary  before  suit. 
Ibid. 

Amendment  allowed  as  to  the  plea  of  nul  tiel  record  after  the  jury 
sworn.     Ibid. 

Sheriff's  dollarage  disallowed  on  an  execution  levied  for  more  than 
thirty  days,  but  without  notice  to  the  defendant.  Read's  adm'r.  v.  Randel, 
36. 

A  mere  stay  of  executioij  process  until  further  orders  will  not  effect  its 
legal  priority.     Janvier  v.  Sutton,  37, 

A  conditional  order  to  the  prothonotary  to  issue  execution,  if  any  other 
creditor  orders  one,  is  illegal,  and  an  execution  subsequently  issued  will 
be  preferred.     Ibid. 

The  writ  of  estrepement  to  stay  waste  pending  an  action  of  ejectment 
is  not  a  writ  of  court,  but  must  be  moved  for  on  affidavit.  Biggins'  lessee 
V.  Phillips,  49. 

On  an  appeal  by  defendant  from  a  justice's  judgment,  how  is  he  to  pro- 
cure a  trial  of  the  appeal,  if  the  plaintiff  below  cannot  be  cited?  Jeans 
V.  Milford,  48. 

If  goods  be  moved  on  premises  after  execution  delivered  to  the  sheriff, 
but  before  actual  levy,  they  are  subject  to  rent  in  preference  to  the  execu- 
tion.   Shuster  v.  Robinson,  50. 
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PRACTICE. 

Trespass  on  the  case  is  the  proper  form  of  action  under  the  "  act  for 
the  preservation  of  mill  property."    Ross  v.  Horsey,  60. 

A  justice  of  the  peace  has  not  jurisdiction  in  cases  of  trespass  by  horses, 
cattle,  sheep  or  hogs,  without  the  intervention' of  fence  viewers.  Draper 
V.  Draper,  65. 

Costs  are  not  allowed  on  certiorari,  though  all  the  proceedings  subse- 
quent to  the  judgment  be  set  aside.    Elligood  v.  Hazzard,  68. 

The  finder  of  a  chattel  may  maintain  trover  for  it.  Clark  v.  Maloney, 
68. 

New  trial  granted  for  the  mistake  of  a  witness  under  very  peculiar 
circumstances.    Fitzgibbon's  adm'r.  v.  Kinney,  72. 

A  plea  of  the  act  of  limitation  is  not  a  defence  to  the  real  merits  such 
as  will  be  favoured.    Burton  v.  Waples,  75. 

Words  imputing  a  crime  are  actionable  per  se.    Kirmey  v.  Rosea,  77. 

Where  such  words  charge  the  violation  of  a  law  of  another  State,  the 
law  must  be  pleaded  and  proved.    Ibid. 

The  mode  of  authenticating  such  law  is  by  the  State  seal.    Ibid. 

The  delivery  of  a  deed  acknowledged  and  recorded,  and  which  bears  the 
usual  attestation,  cannot  be  contradicted  without  calling  or  accounting 
for  the  attesting  witnesses.    Stout  v.  Kean,  82. 

Proof  in  certiorari  cases,  where  allowed,  is  by  depositions.  Calaway  v. 
Calaway,  84. 

Judgment  cannot  be  entered  on  the  joint  bond  of  husband  and  wife, 
though  with  a  power  of  attorney  to  confess  judgment.  MendenhaU's  eafrs. 
V.  Springer,  87. 

In  laying  down  pretensions,  it  is  the  duty  of  the  surveyor  to  plot  such 
natural  or  other  objects  as  are  necessary  to  be  proved  or  referred  to  at  the 
trial  in  locating  the  lines.    McNamee  v.  Townsend,  88. 

Bail  may  be  required  in  an  action  of  slander.     Jewell  v.  Staats,  96. 

After  affidavit  filed  on  a  rule  to  show  cause  of  bail,  the  plaintiflF  may 
sue  the  ball  bond;  but  at  his  peril,  if  the  sufficiency  of  the  affidavit  be 
successfully  questioned.    Ibid. 

The  judgment  for  defendant  on  a  plea  of  property  in  replevin  is  pro 
retomo.  habendo;  but,  if  he  cannot  have  a  return,  he  may  have  judgment 
for  damages  to  the  value  of  the  goods,  &c.     Clark  v.  Adair,  113. 

In  an  avowry  for  rent  arrear,  judgment  is  for  the  sum  found  due  for 
rent,  with  costs,  &c.    Ibid. 

The  writ  of  replevin  is  not  confined  to  distress  for  rent  arrear;  but 
may  be  used  wherever  one  claims  property  in  another's  possession.    Ibid. 

In  cases  of  distress  for  rent,  the  condition  of  the  replevin  bond  is  to 
prosecute  the  suit  and  satisfy  the  judgment;  in  other  cases  it  is  to  prose- 
cute the  suit,  and  make  return  if  return  be  awarded.    Ibid. 

Quaere.  May  not  a  trust  of  personalty  be  set  up  by  parol?  Waters  et 
al.  V.  Comly,  117. 

The  chancellor  is  not  bound  to  order  issues  to  be  tried  by  a  jury,  unless 
upon  such  facts  as  involve  the  merits,  and  are  material  to  the  decision  of 
the  cause.     Ibid. 

A  certiorari  lies  from  the  Court  of  Appeals  to  the  Superior  Court  in 
divorce  cases,  to  correct  errors,  Ac.    Jeans  v.'Jeans,  136. 
^  The  relationship  of  brother-in-law  to  a  party  is  cause  of  legal  excep- 
tion to  a  judge  or  juror.    Bayard  v.  M'Lane,  139. 

An  attorney  at  law  may  recover  a  reasonable  fee  either  on  the  ground 
of  contract  or  upon  a  quantum  meruit.     Ibid. 

A  fair,  bona  fide  and  reasonable  contract  between  an  attorney  and  his 
client,  for  a  part  of  the  matter  in  suit,  as  a  compensation  for  his  services, 
is  not  unlawful.     Ibid. 
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PRACTICE. 

No  action  will  lie  on  an  open  agreement  to  recover  as  for  a  part  per- 
formance ;  but  where  the  agreement,  though  special,  has  been  performed  on 
one  side,  and  nothing  is  to  be  done  on  the  other  but  a  money  payment, 
this  may  be  enforced  in  an  action  of  indebitatus  assumpsit.     Ibid. 

The  performance  in  such  cases  is  a  condition  precedent,  which  must  be 
averred  and  proved.     Ibid. 

Where  the  mutual  promises  or  covenants  go  to  the  whole  consideration 
on  both  sides,  they  are  mutual  conditions  and  conditions  precedent.    Ibid. 

The  title  of  a  mortgagee  out  of  possession  cannot  be  set  up  by  a  third 
person  as  a  defence  in  an  action  of  ejectment,  at  the  suit  of  a  mortgagor. 
Cooch's  lessee  v.  Gerry,  280. 

Lands  mortgaged  may,  before  foreclosure,  be  sold  on  execution  against 
the  mortgagor;  and  cannot  be  sold  as  the  land  of  the  mortgagee.     Ibid. 

It  seems  that  the  widow  of  a  cestui  que  trust  is  entitled  to  dower. 
Ibid. 

A  party  may  abandon  his  certiorari  before  it  is  served  on  the  justice. 
Biggs  v.  Richards  et  al.,  283. 

A  judge's  allocatur  to  a  certiorari  is  not  necessary.  It  is  a  writ  of 
course.     Ibid 

If  exceptions  to  be  filed  to  interrogatories,  notice  must  be  given.  Fit:- 
gibbons'   adm'r.   v.   Kinney,    317. 

Book  of  original  entries  evidence,  with  the  oath  of  the  party.     Ibid. 

A  sworn  copy  is  not  evidence,  if  objected  to.     Ibid. 

A  witness  may  refresh  his  memory  by  memoranda.     Ibid. 

A  receipt  is  not  conclusive  evidence  of  payment.     Ibid. 

An  execution  cannot  be  issued  by  a  justice  of  the  peace  of  one  county, 
on  a  transcript  from  the  docket  of  a  justice  in  another  county.  The 
proper  proceeding  is  by  scire  facias.     Lofland  v.  Cannon,  320. 

A  ditch  return  may  be  amended.     Jacobs'  case,  321. 

A  writ  may  be  issued  on  the  morning  of  the  commencement  of  a  term 
of  court  returnable  to  that  term.     Potter  v.  White,  329. 

But  not  after  the  meeting  of  the  court.     Union  Bank  v.  Randel,  416. 

In  assumpsit  for  use  and  occupation  the  defendant  may  show  that  he 
was  deprived  of  the  beneficial  use  of  the  premises  by  neglect  to  repair 
according  to  contract.     Potter  v.  Truitt,  331. 

On  a  certiorari  error  in  fact  alleged  against  the  record,  that  the  de- 
fendant had  not  appeared.     Callaway  v.  Callaway,  332. 

Exoneretur  entered  on  a  bail  piece,  the  principal  being  convicted  and 
imprisoned  for  a  felony.     Canby  v.  Griffin,  333. 

In  an  amicable  action,  reference  and  report  for  plaintiff  for  a  sum  not 
exceeding  $50 :  the  plaintiff  recovers  costs.     Jones'  ex'rs.  v.  Murphy.  3;{4. 

Otherwise  where  the  suit  is  adversary.     Ibid. 

In  an  action  on  the  case  against  a  lessee  for  years,  for  cutting  timber. 
with  a  count  in  trover,  the  plaintiff  may  recover  the  value  of  the  timWr. 
though  increased  by  the  wrong  doer's  labour.     Harris  v.  Geslin.  340. 

Objections  to  road  and  ditch  returns  must  be  made  in  writing,  8up(iort«Ht 
by   affidavit,    342. 

Objections  to  awards  must  be  made  at  the  return  terra.     342. 

Kindred  by  affinity  is  cause  of  challenge  to  a  juror.  Armatroiig'n  /»•,<.«»>■ 
V.  Timmons,  342. 

Ouster  need  not  be  proved  in  ejectment,  even  between  c«ipiin'«»««M<. 
Ibid. 

VOL.  III.  76 


594  INDEX. 

PRACTICE. 

The  contents  of  a  lost  deed  may  be  prpved  by  parol  on  proof  of  the 
loss  of  the  deed,  and  proper  search.    Ibid. 

The  law  presumes  sanity,  but  if  insanity  be  proved,  it  is  presumed  to 
continue.     Ibid. 

Assumpsit  will  lie  against  an  administrator  by  a  creditor  of  the  intes- 
tate, for  rents  received.     Davis  v.  Raiclins,  346. 

The  husband  of  a  person  entitled  to  a  distributive  share,  being  entitled 
to  appeal  from  administration  accounts,  and  under  no  disability  himself, 
is  barred  by  limitation  in  three  years,  though  the  wife  be  an  infant. 
Hazzard's  use  v.  Wilson's  adm'r.,  348. 

Such  appeal,  though  in  the  name  of  husband  and  wife,  for  the  wife's 
right,  is  the  husband's  suit.     Ibid. 

Continuance  of  a  cause  refused,  though  the  plaintiff  had  been  in  prison 
for  six  weeks  before  the  term.     Springer  v.  Mendenhall,  381. 

A  sale  of  land  by  the  sheriflf  will  not  be  set  aside  for  waste  done  since 
the  sale.     Miles  v.  Wilson,  382. 

A  justice  of  the  peace  cannot  issue  a  sci.  fa.  on  a  judgment  against  an 
administrator,  to  try  the  question  of  assets  acquired  since  the  judgment. 
Robinson  v.  Prince,  389. 

Balance  of  proceeds  of  sales  of  the  land  of  a  deceased  defendant,  ordered 
to  be  paid  to  his  administrator.    Robinson  v.  Robinson's  adm'r.,  391. 

Proceedings  stayed  against  bail  on  surrender  of  principal  and  payment 
of  costs.     Glazier  v.  Sutton,  392. 

Judgment  confessed  on  the  bond  and  warrant  of  an  infant,  vacated  on 
motion.     Waples  v.   Hastings,  403. 

The  judgment  of  a  justice  of  the  peace  of  another  State  must  be  proved 
as  at  common  law.     Graham  v.  Grigg  and  Meredith,  408. 

Judgment  for  husband  and  wife  entered  on  a  bond  to  the  wife,  dum 
sola.     Cannon  and  Wife  v.  Carter  and  Knight,  411. 

A  writ  issued  before  the  term  may  be  served  on  the  first  day  of  the 
term,  at  any  time  of  the  day.     Union  Bank  v.  Randel,  416. 

A  constable  may  have  a  deputy.     Laicson  v.  Buzines,  416. 

On  avowry  for  rent  arrear  the  verdict  is  for  the  sum  found  due  for 
rent,  with  costs;  but  without  interest.     Caldwell  v.  Cleadon  et  al.,  420. 

In  case  for  mesne  profits  proof  of  re-entry  is  unnecessary,  where  the 
defendant  was  party  to  the  ejectment.     Cooch  v.  Gerry,  423. 

A  distributive  balance  on  an  administrator's  account  falls  under  the 
seventh  class  in  the  order  of  paying  debts,  as  a  debt  due  by  obligation. 
Robinson  v.  Robinson,  433. 

A  jury  are  not  bound  to  state  the  principles  on  which  their  verdict  is 
founded;  but  if  they  return  together  with  their  verdict,  a  statement 
which  shows  errors  of  law,  or  of  admitted  fact,  the  court  will  set  aside 
the  verdict  for  this  cause,  and  grant  a  new  trial.  Hazzard's  use  v.  Lay- 
ton,  469. 

The  court  will  not  set  aside  the  return  to  an  inquisition  on  lands  merely 
because  the  inquisitors  have  estimated  the  yearly  rental  value  too  high, 
nor  because  of  subsequent  judgments,  though  entered  the  same  day.  Stuart 
V.  Russum,  483. 

A  mere  stay  of  execution  process  will  not  deprive  it  of  its  legal  prior- 
ity.    Hickman  v.  Hickman,  484. 

An  action  of  debt  will  not  lie  before  a  justice  of  the  peace  of  one  county, 
on  a  judgment  recovered  before  a  justice  of  another  county.  The  remedy 
is  a  special  one  by  scire  facias.     Johnson's  ex'r.  v.  Hayes,  486. 
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PRACTICE. 

A  party  cannot  object  as  error,  on  a  certorari.  that  the  judgment  bo- 
low,  being  in  his  own  favour,  was  for  too  much.     Wright  v.  Vannon,  487. 

One  recovery  in  ejectment,  though  by  confession,  is  not  conclusive. 
Hawkins'  lessee  v.  Hayes,  489. 

The  assignment  of  intestate  lands  in  tlie  Orphans'  Court  precludes  no 
one,  not  a  party,  from  denying  the  intestate's  title.     Ihid. 

A  defendant  cannot  plead  without  appearing.     Davis  v.  Rees,  490. 

A  landlord  suing  out  an  attachment  against  his  tenant,  on  the  ground 
that  he  is  about  to  leave  the  State,  must  satisfy  the  court  that  he  had 
good  cause  for  believing  this,  or  pay  costs,  &c.     Grubb  v.  Pyle,  493. 

Mere  inadequacy  of  price  is  not  a  ground  for  setting  aside  the  sale  of 
land.     Cowen  v.  Stevens  &  Co.,  494. 

A  defendant  cannot  continue  his  cause  for  the  absence  of  a  non-resident 
witness.     Parrish  v.  Gardner,  495. 

If  the  defendant,  in  an  action  before  a  justice  of  the  peace,  would  rely 
on  a  counter  claim,  he  must  plead  it  before  the  justice.  Thompson  v. 
Pearce,  497. 

The  purchaser  of  intestate  land,  sold  by  order  of  the  Orphans's  Court 
is  entitled  to  all  the  accruing  rent.     Wilson  v.  Delaplaine,  499. 

Qucere.  When  does  the  right  to  road  damages  become  complete?  Wil- 
son V.  Hollingsworth's  adm'rs.,  500. 

The  prothonotary  directed  to  correct  a  mistake  in  his  calculations, 
even  after  execution  issued  and  returned.     Walker  v.  Walker,  502. 

A  plaintiff  must  have  notice  of  the  time  of  justifying  bail.  Jaques  v. 
Hemphill,  503. 

In  the  action  for  malicious  prosecution,  plaintiff  must  prove  that  it 
was  at  the  defendant's  instigation ;  that  it  terminated  in  his  favour ; 
was  without  probable  cause,  and  malicious.    Wells  v.  Parsons,  505. 

The  court  decides  Avhat  is  probable  cause.     Ibid. 

Form  of  an  inquisition  of  damages  at  bar.     Lofland  v.  Dunovan,  509. 

Form  of  the  jurat.     Ibid. 

Admissions  to  take  a  case  out  of  the  statute  of  limitation,  must  amount 
to  an  acknowledgment  of  a  subsisting  demand.  Waples  v.  Layton  d 
Co.,  508. 

Qucere.  How  far  will  a  court  of  law,  on  motion,  enforce  as  against  the 
assignee  of  a  judgment,  an  equitable  set-off  between  the  defendant  and 
assignor?     Hickman  v.  Hickman,  511. 

An  execution  binds  goods  from  the  delivery,  but  does  not  change  prop- 
erty until  actual  levy.     Layton  d-  Sipple  v.  Steel,  512. 

A  defendant's  land  may  be  sold  before  his  goods,  with  his  consent,  and 
that  of  the  execution  creditors.     Springer's  adm'x.  v.  Johnson  et  al.,  515. 

A  witness  is  privileged  from  arrest  during  attendance,  and  coming  or 
going.     Dickcrson's  case,  517. 

A  defendant  in  possession  peaceably,  though  without  colour  of  title, 
may  defend  himself  in  ejectment  on  the  weakness  of  plaintiff's  title. 
Lore's  lessee  v.  Hill,  530. 

The  return  to  a  writ  of  mandamus  is  not  traversable.  State  v.  Wil- 
mington Bridge  Co.,  540. 

In  cases  of  foreign  attachment,  the  defendant  has  the  whole  of  the  sec- 
ond term  to  dissolve  the  attachment  by  putting  in  special  bail.  Blaney 
V.  Randel,  546. 
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RENT. 

If  goods  be  moved  on  premises  after  execution  delivered  to  the  sheriff, 
but  before  actual  levy,  they  are  subject  to  rent  in  preference  to  the  execu- 
tion.    Shuster  v.  Robinson,  50. 

Rent  is  incident  to  the  revai-sion;  and  if.  during  the  term,  the  lessor 
grant  the  reversion  to  another,  the  rent  follows,  and  he  cannot  recover 
even  though  the  tenant  promise  payment.     Stout  v.  Kean,  82. 

Tl»e  purchaser  of  intestate  land  sold  by  order  of  the  Orphans'  Court,  is 
entitled  to  all  the  accruing  rents.     Wilson  v.  Delaplaine,  499. 

If  the  goods  of  a  tenant  be  taken  in  execution  after  a  distress  levied, 
the  landlord  may  complete  his  distress,  and  also  claim  the  accruing  year's 
rent  in  preference  to  the  execution  creditor.     Biddle  v.  Biddle,  539. 

SET-OFF. 

A  set-off  cannot  be  pleaded  to  an  avowry  for  rent.    Goslin  v.  Redden,  21. 

Qu(ere.  How  far  will  a  court  of  law.  on  motion,  enforce,  as  against 
the  assignee  of  a  judgment,  an  equitable  set-off  between  the  defendant 
and  assignor?     Hickman  v.  Hickman,  511. 

If  the  defendant  in  an  action  before  a  justice  of  the  peace  woiild  rely 
on  a  counter  claim,  he  must  plead  it  before  the  justice.  Thompson  v. 
Pearce,  497. 

SHERIFFS. 

The  sheriff  is  bound  for  tlie  safe  keeping  of  goods  levied  on,  and  for 
their  value   at  a   sale.     Janvier  v.   Vandever,  29. 

He  is  bound  to  sell  with  reasonable  diligence.     Ibid. 

He  is  not  entitled  to  dollarage  on  an  execution,  unless  the  levy  be  with 
notice  to  the  defendant.     Read's  adm'r.  v.  Randel.  3B. 

In  case  of  distress  for  rent,  the  condition  of  the  replevin  bond  is  to 
prosecute  the  suit  with  effect  and  satisfy  the  judgment;  in  other  cases 
the  condition  is  to  prosecute  the  suit  with  effect,  and  to  return  the 
goods,  if  a  return  be  awarded.     Clark  v.  Adair,  113. 

An  officer  is  not  justified  in  opening  an  outer  door  to  seize  goods  under 
execution  process.     Boqgs  v.   Vandyke  et  al.,  288. 

The  sheriff  is  bound  on  a  sale  of  lands,  to  pay  off  all  judgment  lions 
whether  due  or  not.     Bank  v.  WaUace-,  370. 

SLANDER. 

Bail  may  be  required  in  an  action  of  slander.     Jewell  v.  Staats,  96. 
Words  imputing  a  crime  are  actionable  per  se.     Kinney  v.  Hosea,  77. 
397. 
And  the  law  implies  malice.     Parke  v.  Blackiston,  373.  397. 
Evidence  in  actions  of  slander.     (See  Evidence  A  373.  397. 
If  there  be  evidence  of  express  malice,  tlie  jury  may  give  exemplary 
damages.     Parke  v.  Blackiston,  373. 

TAVERNS. 

A  tavern  license  restricts  the  sale  of  liquor  to  the  place  as  well  as  to 
the  person  licensed.     Prettyman's  case,  570. 

TENANTS.     {See  Landlord  and  Tenant.) 

The  tenant  of  a  mill  is  bound  to  give  notice  of  an  unusual  discharge  of 
water.     1. 
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TENANTS. 

Tenants  in  common  may  join  in  an  action  of  waste.  Greenly  v.  Hall's 
ex'r.,  9. 

An  agreement  between  tenants  in  common  that  each  "  shall  have,  collect, 
receive  and  enjoy  "  the  ground  rents  of  certain  lots  held  in  common,  "  to 
him,  his  heirs  and  assigns  forever,  and  clear  from  the  other;  "  held,  not  to 
sever  the  tenancy  in  common,  there  being  no  words  of  conveyance.  Bur- 
ton V.  Morris  d  Jefferson,  269. 

Tenant  for  years  is  entitled  to  necessary  fire-wood  and  timber  for  re- 
pairing houses,  fences,  &c.    Harris  d  Wife  v.  Ooslin,  340. 

Notice  by  a  tenant  of  his  intention  to  quit  premises  must  be  in  writing. 
Graham  v.  Anderson,  364. 

TITLES. 

Lands  sold  under  a  mortgage  of  a  devisee  are  still  bound  by  judgments 
against  the  testator.     Herdnlan's  use  v.   Grantham,  289. 

Lands  sold  by  the  sheriff  on  a  vend.  exp.  in  execution  of  a  judgment 
are  discharged  in  the  purchaser's  hands  of  all  judgment  liens  against  the 
defendant  whether  due  or  not  due.     Bank  v.  Wallace,  370. 

The  title  of  a  purchaser  of  land  at  sheriff's  sale  dales  from  the  pur- 
chase.    Miles  V.  Wilson,  382.     Robinson  v.  Robinson's  adm'r.,  391. 

A  judgm  it  recovered  at  the  return  term  after  sale,  does  not  bind  tiie 
land."     Ibid.,  391. 

An  assignment  in  the  Insolvent  Court  passes  the  title  in  the  insolvent's 
lands  without  any  act  of  the  assignee.     Lore's  lessee  v.  Hill,  530. 

TRUSTEES. 

A.  voluntary  trustee  without  contract  for  compensation,  is  not  entitled 
to  any  in  equity ;  though  he  is  entitled  to  have  his  expenses  paid,  and  to 
be  saved  from  loss.    Egbert  v.  Brooks,  110. 

QiuBre.  May  not  a  trust  of  personalty  be  set  up  by  parol?  Waters 
et  al.  V.  Comly,  117. 

A  bond  giveil  by  a  debtor  in  failing  circumstances  to  one  of  his  cred- 
itors, to  pay  his  debt,  and  also  in  trust  for  other  creditors,  is  void  as 
to  the  others,  with  whom  there  is  no  communication  —  the  bond  being 
recoverable  at  the  will  of  the  obligor.     Ibid. 

WAGER. 

An  election  wager  cannot  be  recovered  though  laid  after  the  closing  the 
polls.     Gardner  v.  Nolen,  420. 

WILL. 

A  power  given  by  act  of  assembly  to  a  married  woman  to  hold,  sell 
and  convey  lands,  and  that  her  deed  of  conveyance  shall  be  valid,  construed 
to  refer  to  conveyances  during  life  and  not  to  extend  to  a  disposition 
by  toill.     Barker  v.  Barker,  51. 

A  general  devise  without  words  of  limitation  carries  only  a  life  estate. 
Conoway  d  Wife  v.  Piper,  482. 

The  words  "  dying  without  issue "  mean  a  general  failure  of  issue, 
and  not  merely  a  failure  at  the  death  of  the  devisee;  unless  there  is  a 
clear  intention  on  the  face  of  the  will  to  the  contrary.  HoUett's  lessee  t. 
Pope  and  Quill,  542. 


598  INDEX. 

WITNESS. 

A  co-defendant  is  a  good  witness  if  not  taken  or  declared  against. 
Clark  V.  Maloney,  68. 

New  trial  granted  under  very  peculiar  circumstances  to  correct  the 
mistake  of  a  witness.     Fitzgiiboiis'  adm'r.  v.  Kinney,  72. 

Negro  testimony  is  admissible  in  a  ease  between  negroes  or  against  a 
negro.     Elliott  v.  Morgan,  316. 

A  witness  rejected  on  the  ground  of  insanity.  Armstrong's  lessee  v. 
Timmons,  342. 

Though  a  co-plaintiff  may  testify  voluntarily  against  his  own  interest, 
an  infant  party  will  not  be  permitted  to  do  so,  even  with  the  consent  of 
a  next  friend  by  whom  he  sues.     Richards  v.  Laws,  393. 

What  a  witness  swore  at  a  former  trial  between  tlie  same  parties,  is 
evidence  in  case  of  his  death.     Kinney  v.  Rosea,  397. 

A  witness  is  privileged  from  arrest  in  civil  suits  during  his  attendance, 
and  coming  or  going.     Dickinson's  case,  517. 

In  an  indictment  against  a  white  man  for  kidnapping,  the  negro  kid- 
napped is  a  good  witness,  though  white  persons  are  present  participating 
in  the  crime.     Whitaker's  case,  549.     Griffin's  case,  560. 

The  presumption  of  law  is  in  favour  of  freedom.    Dillahunt's  case,  551. 

A  negro  witness  is  prima  facie,  free.     Griffin's  case,  559. 

A  convict  servant  is  a  free  man  for  the  purpose  of  giving  evidence  or 
of  being  punished.     Wilson's  case,  560. 

Negroes; — when  admitted  at  witnesses,  571-2. 
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